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EDITOR'S PREFACE 

 

 
 
 
 
 
We are very pleased to present the second edition of The Public-Privııte Partnership 

Lauı Review. Notwithstanding ehe exisrence of arcicles in various law reviews on topics 
involving public-privare partncrships (PPPs) and private finance iniciatives (in areas such 
as projecrs and conscruccion, reaJ escare, mergers, transfers of concessionaires' corporate 
control, special purpose vehicles and government procurement, to name a few), we 
identified the nccd for a deeper understanding of ehe specifics of this copic in different 
councries. 1he first edition of the book was an iniciaJ cfforc to fulfil this need. 

Braz.il marked the 10th year of the publicacion of irs first Public-Private 
Partnership Law (Federal Law No. 11,079/2004) in 2014. Our expericnce with this law 
is stili developing, especially in comparison with other countries where discussions on 
PPP models and the need co attract private invesrmenr imo large projects dates back co 
the 1980s and 1990s. 

This is the case for counuies such as the United Kingdom, the United States 
and Canada. PPPs have been used in the United Scates across a wide range of seccors 
in various forms for more chan 30 years. From 1986-2012, approximarely 700 PPP 
projects reached financiaJ closure. The UK is widely known as one of ehe pioneers of 
PPP model; Margarer Tharcher's governrnencs in ehe l 980s embarked on an extensive 
privatisation programme of publicly owncd utilicies, including relecoms, gas, elecuicity, 
warer and waste, airports and railways. The Private Finance lnitiative was launched in 
the UK in 1992 aiming co boosr design-build-finance-operate projecrs. Canada has 
developed a sustained and robust market for the development of pubüc infrastrucrure 
using ehe PPP model. Since ehe l 990s PPP procuremenc has significancly expanded to 

the extent that PPP projeccs are now procured in ehe federal, provinciaJ and municipal 
levels of governmenc across rhat counrry. 

On rhe other hand, in developing countries with similarities with Brazil, PPP 
laws arc more recenr. Argencina was ehe fust country in Latin America to enact a PPP 

Law (Decree No. 1299/2000, rarified by Law No. 25,414/2000). The PPP Law was 

designed to promore privace investment in public infr:ıstruccure projecrs that could 
not be afforded exclusively by ehe srare, especially in ehe areas of healeh, education, 
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justice, tr.ınsportation, consrruction of airport facilities, highways and invcsrmencs in 

locıl safery. in Mozambiquc, Law No. 15/2011 :ınd Decree No. 16/2012 stipulared 
ehe Public-Private P:ırrnerships (PPP) Law and other related PPP reguJations, which 
escablishes procedures for concraccing, implemcncing and monitoring PPP projects. In 
Paraguay, a regulation esrablishing the PPP regime has reccntly been enacred (Law No. 
5102) co promotc public infrastrucrure and ehe expansion and improvemenc of goods 
a..nd scn·ices provided by ehe state; rhis law has been in force since iare 2013. 

In \'İew of ehe foregoing, wc hope a comparative srudy covering pracrical aspecrs 
and different perspectivcs on public-privace p:ırmership issues will become an imporrant 
rool for the strcngcl1ening of this model worldwide. \Xle are cercain chis scudy will bring 
abouc a berter d.isseminarion of besc practices implemenced by privare professionals and 
governmenc authorities working on PPP projects around the globe. 

\Xlith respecc to Brazil, the experience evidenced abroad may lcad to ehe 
suengthening of this model in rhe country. In this preface, we cali your arcenrion ro 
one specific feacure of rhe PPP law in Brazil - srate guarancces. This feacure permits 
paymenc obligacions undercaken by ehe public party in PPP agreemencs be guaranceed 
by. among orher mechanisms authorised by law: (l) a pledge of revenues; (2) creacion 
or use of spedal funds; (3) purchase of guaranree from insurance companies thar are nor 
under public conuol; (4) guarantees granced by international organisations or financial 
instirurions not controlled by any governmenc authority; or (5) guaramees by guaramor 
funds ora srace-owned company created especially for that purpose. 

Thestate guarancee pursuant to PPP agreemencs is, without question, an imporcanr 
innovacion in administrative agreemencs in Brazil; it assures paymenc obligations by ehe 
public partner and serves as a gu:ırantee in ehe evenc of lawsuits and claims againsr rhe 
governmem. This rool is one of the main facrors distinguishing ehe legal regimen of PPP 
agreements from ordjnary administrative agreemencs or concessions, and is viewed as 
crucial for thc success of PPPs, espedally from the private invesmrs' standpoinr. 

Nevertheless, the difficulty in implememing state guarantees on PPP projects has 
been one of ehe main issues in the execution of new PPP projects in the country. This 

poim is made worse due co the history of governmenc default in administrative conrracts. 
in other jurisdictions, however, stace guaranrees are nor a ru.le. On ehe contrary, 

unlike PPP projects in developing councries, governmenc solvency has not historically 
been a serious consideration. That is ehe case in countries such as Australia, Canada, 
Francc, Ireland, Japan, ehe Unitcd Kingdom and the United Srares. 

We expeccthat eheconsolidacion of PPPsand ehestrengthening of the governmenr 
in Brazil may lead co a similar model, enabling privace investmencs in areas where ehe 
coumry lacks them most. 

in the firsr edicion, our contributors wcre drawn from ehe mosr renowned firms 
working in ehe PPP field in their jurisdictions, including Argentina (M&M Bomchil), 
Australia (Allens), Belgium (Liedekerke), Canada (Fasken Marcineau}, China Qun 

He Law Offices), France (White & Case), Ireland (Maples and Calder), Japan (Mori 
Hamada & Matsumoto), Mozambique (TPLA), Paraguay (Parquet & Asociados), 
Philippines (SyCip Sa1azar Hernandez & Gatmaitan), Turkey (Paksoy), the Unired 
Kingdom (Herberc Smith Freehills) and rhe United States (Kilpatrick Townsend & 
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Scockron LLP). \Y/c would like co th:ınk :ı.ll of ehem :ınd our ncw contributors for cheir 

support in producing 1he Pııblic-Priııate Part11ership lııw Review and in helping in ehe 
collcccive conscruccion ofa bro:ıd study on ehe main aspects of PPP projects. 

\Y/e strongly belicvc ch:ıt PPPs arc an imporcant cool for gcneracing investmcncs 

(and devclopment) in infrascrucrurc projects and crcating cfficiency not only in 

infrascrucrurc, bur also in ehe provision of public serviccs, such :ı.s educaeion and health, 

as well as public ligheing scrvices :ınd prisons. PPPs :ıre :ılso an importanc means of 

combating corruprion, which is common in ehe old :ınd inefficienc model of direcr srare 

procurement of projccts. 

We hope you enjoy ehis second edirion of Tbe Pııbiic-Privaıe Partnership 
i.Aw Reııiew and we sincercly hope chat chis book will consolidacc a comprehensive 

inrernacional guide to ehe anatomy of PPPs. 

\Y/c also look forward to hearing your ehoughcs on chis edicion and particularly 

your comments and suggcstions for improving fucure edieions of this work. 

 
Bruno \Y/emeck and Mario Saad.i 
Martos Filho, Veiga FiU10, Marrey Jr e Quiroga Advogados 

Sio Paulo 

March 2016 
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Chapter 1 

 

ARGENTINA 

M.aria lneı Corrıi and Leopcldo Si/va RrısJi 
 
 
 
 

 
I    OVERVIEW 

A puhlic:-private parmership (PPP) is an instirurion designed rodevelop an infrastrucrure 
projea dırougb a stable parmer.ship between ebe puhlic and privare secrors, and on ehe 
gmunds of joinc inrercscs an.ela d.iruibution of risks. 

Undeı- a PPP rcgime, individuals and companies may emer inco a cooperarive 
agrer:menr widı ehe state ro devdop infı-asuuaure projea:s or ro provide puhlic services. 

ln Argcnrina, ehe fi.st legal framework to govern PPPs was established by Dc:cree 
No. 1299/2000, rarifıe.d by Law o. 25,414 (2000). This Decre.e aimed at promoting 
private im·csonent in public infrasınıcnıre projects dıat could not be afford.ed e:xdusivdy 
by� suı.e, cspeci.ally in ehe areu ofbealth� educarion, jusrice, domestic cransponarion, 
aiıpon fa.cilitio, highways and homdand seaıriey. 

Uıuitt ehe provisions of w Decrce, parnıeı:ships lud ro be creaıed bycontract, in 

acco.dancc widı dı.e corrcsponding concraaing  procedure. 
The main char.aaeristi.cs of eh.ese partiaılar parrnerships are: (1) a community 

of intereM beıween dıc puhlic and private sccıon; (2) a propcr d.isrribution of risks; (3) 
the 6nanciaJ susuinabiJicy of ehe projea; (4) reductions of ehe cosrs of th.e infrastrucrure 
projc:cu; (5) bcner con.ditioru w access ehe c.apical markrıs; (6) proh.ibicion of early 
u:rmination by�  s�   based on ebe criceria of oppomınicy, merit or converuence; and 
(7) prohibicion of me llSC of iw variandi power by ehe state. 

ln panicular.. unckr th.e provisioru of Occree No. 1299/2000, rhe improvemenc 
of ehe financiaJ condirions and ehe reduction of com became possible as a resule of ch.e 
c:rearion ofa fiduciary furuL which sc.cures rhc paymerus and coscsrdarcd co ehe projcct. 

 
 
 
 
 

 

l M.via l� G:m:a i.ı. .a ,n.nnc:r and le:opoldo Silva Ros�i is an associatc 21 M llc M Bomdul. 
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Argenti1111 

 
Since Argencina is a federal councry, with both federal and provinciaJ lcvcls of 

legal organi.sation, ehe federal govcrnmcnr and each province havc cheir own body of 
law on public infr:ıstructurc. Following ehe passage of Decrce No. 1299/2000, several 
provinccs adhered to ehe regime approved eherein. 

In early 2001, Law No. 25,414 was abrogated by Law No. 25,556. Thereforc, 
Dccree No. ] 299/2000 shall be deemcd abolishcd from chac cime on. 

On 16 August 2005 the cxecutive branch issued Decree No. 967 /2005, published 
in ehe OfficiaJ Gazccce on 17 Augusc 2005 (stili in force). This Decrec approved ehe 
General Regime for Public-Privacc Parmcrships, as Annex 1 (the 2005 Regime). SevcraJ 
provinces haYe adhered co ehe new regime. 

This 2005 Regime emphasises thc necessicyof obraining financiaJ rcsources from 
ehe capital markcts. To do so, ehe regimc scaces thar parcnerships shaU be constituted and 
organised as trust funds or publicly traded companies. 

Finally, just as in the regimc approvcd by Decrec No. 1299/2000, ehe new rcgime 
anempts to provide legal certaincy and prediccabilicy by limiring rhc regularory risk, in 
order to rcduce ehe costs and improve ehe cond.itions to access to the capital markets. 

Despite ehe artempts eo esrablish general rcgimes ro boost PPPs chrough the rwo 
legal frarncworks enacced, there is no record of any major developmenr of projects under 
chese regimes. 

Nonetheless, cerrain cypes of association in, or concriburion to, some projcccs 
of infrascrucrure arc carried our by both ehe public and privare secrors in Argenrina. 
However, thosc projects are based on a case-by-case legal regime. 

\Y/e underscand thar ehe lack ofa relevanc experience is due ro exogenous causes 
rather than the mcrits of ehe regulacion irself. \Ve agree wich ehose who clıink rhar ehe 
success ofa PPP is deccrmined by poliricaJ and economic facrors such as ehe ban.kabilicy 
of the projecr, the scace's risk racing and irs actual opporcunities to access ro capiral 
markecs. 

The absence of a predictable legal and economic environmenc may have 
d.iminished the success of Argentine PPP regimes until 2015. The new environment 
resulcing from ehe December 2015 elections creates reasonable expectations on having 
more opponunicies co access to capical markecs and co cake advantage of the PPP rools 
for the developmenc of infrascructure projecrs in several scracegic areas. 

 
il    THE YEAR lN REVIEW 

Two imporrant projects relaccd co ehe generacion of eleccricity were compleced with the 
construction of rwo thermoelectric plants (ehe Manuel Belgrano and Jose de San Martfo 
plancs) and one infrascruccurc projecc relaced co wind-energy generation plancs (Rawson 
I and II in ehe Pacagonia area) were carried ouc through PPP structures, alchough they 
werc based on specific legal regimes, raehcr than ehe general regimes mentioned above. At 
ehe time of wricing, scvcral wind-generation projeccs were stiU in process under Law No. 
26,190 (2006) and Resolurion of the Secrecary of Encrgy No. 712/2009. 
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Even though most of thc filcd projccrs relate co thc cncrgy industry, thc PPP rcgimc 

could gcncrare incrcasing activity in arcas including road :ınd highway conscruccion, 
airport facilides, corrcctional inscitutions and hospiral construction, and ehe provision 
of public services. 

To improve ehe usc of PPPs, policy changcs aimcd at attracting domcscic and 
foreign investmenc should be implemcnced. Thcse changcs will allow infrasrruccurc 
projects relaccd not only ro clectricity gcncration but also to a variety of other infrastruccure 
projeccs to be developed under ehe rcgime. 

As for legal developments, a new Civil and Commercial Code entered into force 
on 1 Augusc 2015 (Law No 26,994 as amended by Law No. 27,077). The new Code 
sets forch several provisions on Trust Funds (see Arcicles 1666 co 1702). According co 
the new Code, Trust Funds shall be regiscered, shall carry eheir own accountability and 
shall use a civil liability policy to cover civil damages arising from their assecs (sec Anicles 
320, 1669 and I 685). 

in :ıddicion, according co the new Code, ehe scace civil liability (which was wuil 
2015 governed by ehe former Civil Code asa resuleofa generally accepced case law) shall 
be governed by Public Law (see Anide 1765). 

 
111 GENERAL FRAMEWORK 

Types of public-private partnership 

Pursuanc co Section 4 of ehe 2005 Regime, ali PPPs shall be constituted and organised 
as trust funds or publicly traded companies, such as corporations, commercial limited 

parmerships, limited liability companies, foreign corporations and cooper:ıcives. 

in essence, the 2005 Regime scaces that PPPs shall be conscinıted and organised in 
such a way thac allows ehem co issue securities under ehe provisions of the C:ıpital Market 

Law No. 17,811 (which has recencly been replaccd by Law 26,831). 
PPPs can pursue the following public purposes: (]) performance, operation 

or maintenance of public works or services; (2) expansion of exiscing public works or 
services; (3) planning or design, project financc and construction of public works :ınd 

services, including turnkey projects; (4) total or parcial financing of public scrvices, 

whether or not preceded by the performance of the relaced public work; among others 

(Section 2 of the 2005 Regime). 

 
ü    The auehorities 

AccorcUng co the 2005 Regime, the Ministry of Economy and ehe Ministry of Federal 

Planning, Public lnvestment and Services are joindy the enforccmenc and inrcrpretation 
authorities, and arc empowered to issue additional rules or clarifications. 

These minisuies are charged with establishing ehe Commicree on Evaluation 
and Development of Public-Private Partnerships (the PPP Committcc) as thc entiry 
responsible for receivingand evaluating all PPP projecrs proposed by public bodies. Under 
this regime, individuals and companies cannot propose PPP projects by rhemselves. 

in addition, when the proposed PPP pursues a purpose rhat exceeds ehe 
compecence of ehe aforementioned ministries, rhe PPP Committee will also include 
personnel of the ministry wieh competence in the relevanc areas. 
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ıu   General requirements for public-private pannership contracts 

\X'henever a public body considers it convenienr to develop :ı public work or a public 
senice under the PPP regime, it shall file thc proposcd project with ehe PPP Committee. 

Anne.x l ro rhe Decrce providcs thar thc propos:ıl shall include, at lcasc, thc 

following items: (1) idenrification of the projecc; (2) :ı juscificacion of ehe projccc's 
cechnical, economic and financial feasibiliry; (3) the estimated amounr of invcscmcnc 

invol\'ed; (4) rhe cype of corporarc strucrure under which ehe p:ırrncrship will be 
organised, specifying the role and p:ırricipation of the st:ıte; (5) complete idenrific:ıcion 

of rhe respeccive responsibilirics of ehe public and privarc secrors in thc projcct; and (6) 
a der:ıiled repon of cl1e projecr prep:ıred by rhe proposing body (Seceion 1 l of Annex 1). 

Besides ehe requiremencs lisced :ıbove, rhc PPP concraccs must include, as :ı 

minimum: (l) a specific clause wieh ehe dur:ıcion of ehe p:ırtncrship conrr:ıcr, which has 

to be long enough co repay ehe investmenr; (2) rhe possibiliry co cnrer into subcontr.ıcts 

for the parcial execution of ehe public works or services; (3) sanccions ro be imposcd in 
case of breaches of the public or privace seccors' respective oblig:ıtions; (4) provisions 
regarding ehe e:ırly termination of ehe PPP relacionship; (5) ehe adhesion ro rhe capic:ıJ 

market public offer regime (which implies the submission of an initial public offer on :ı 
scock e.xchange). 

The 2005 Regime does not providc :ı maximum or minimum duration for a 

projea. \Xlhen the projecc is aimed at performing public works or providing public 

services, rhe rerm of rhe contract may vary (in practice) from 10-30 years. 

The 2005 Regime does not provide a value rhreshold for PPP conrraces. Howevcr, 

the - now abrogaeed - Decrce No. 1299/2000 stated rhac che PPP struccure was aimed 

at promocing privare investment in public infrascrucmre projeccs thar the srare could not 

afford alonc, and this can be raken as a guide for the interprctacion of this Decree. 

ünce the proposal of partnership is filed, the PPP Commiccee fnırhers informarion 
from rhe proposing public body within a 30-day period on cl1e grounds of its proposal. 
After that, ehe PPP Comminee has 60 days to evaluare ehe public inceresr involved in 

ehe proposed projecc and to prepare a detailed reporc on ehe proposal recommending ics 
acceprance or refusaJ. 

The repon will be sem co rhe executive branch for approvaJ. If approved, rhe 
execucive will qualify the proposal as a project of public inrerest and will aurhorise irs 

inclusion in the PPP regime. 

Ünce the PPP proposaJ is approved by the executive branch, the Ministry of 

Federal Planning, Public Invesunem and Services will begin rhe proce.ss of sdeaing rhe 

privace concracror. 

The relacionship berween ehe privace and public encicies shall be governed by ehe 
law applicable ro the cype of private or public association adopted. Therefore, the PPP 
conrraa may be subjecc co privare rules if such rules are rhe appropriace co rhe cypc of 
PPP association proposed. 
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IV BIDDING AND AWARD PROCEDURE 

E.xprcssion of intcrcst 

As c.xpbined abovc, for ehe proposed PPP projcct to be approvcd it must be dcclared as 

a public incerest projccc by ehe cxccucive branch. 

 
ıı    Request for proposals and unsolicited proposaJs 

ünce the proposal is approvcd and the execurive branch has qualified it as a projccc 
of public inccrest, ehe Miniscry of Federal Planning, Public Invcscmcnt and Serviccs 

will acrivate the mechanisms for selection of ehe privaee concractor governed by Decrce 
No. 1023/01 (the General Public Contracc Rcgime), Law No. 13,064 on Public \Vork 
Comraccs and Law No. 17,520 on Public Work Concessions. 

Despice ehe fact that thc ehrce above-mcntioncd frameworks providc various 

procedures of selcccion, chcre is no free choicc a.mong ehem and ali ehree consider public 
ccndering as ehe default sclection procedure. Rcgardless, ehe main proccdurcs opcrate as 
follows. 

 
Pııblic teııdering or public contest 
ThecaJl forcompetition is addressed to any incercseed opera tor through broad publicıtion. 
Public rendering applies, provided the crirerion for scleccion of ehe governmem's 
co-concraccor is based primarily upon economic faccors. Public concese, instead, shall 
be followed if thc decisive cricerion is not economic, but bascd on cechnical-sciencific 
ability, arcisric skills or othcrwise. 

A cendering may be of single or mulriplc scages. Single-scage rendering occurs 
when ehe analyses of ehe bids and ehe evaluation of thc biddcrs' qualities cakc place in 
one single act, whereas in a multiple-srage tendcring chcre are two or more sragcs aimed 
for the evaluacion and analyses of thc bidders, chcir backgrounds, financial capacity, ete. 
This modality is used when the purposc of thc contract is complex, or when ehe spccial 
cbaracreristics of the tcndcring justify it. 

The process has different stages. in general terms they are: (1) prepar.ıtion of 
the biddfog terms by ehe adminiscrarive authority; (2) broad publication of ehe call for 
competition chrough İnternet and ehe Official Gazctte; (3) submission of ehe bids, which 
shall be vaJid for a spccific term; (4) evaluation of biddcrs; and (5) awarding of the 
contracc. 

 
Private tmdering or private contest 
For privatc tendcring or a concest, invitacions co tender are delivered ro a minimum 
of five operators and a cali for compctition is published in a more limited way than in 

public cendering or concesr proccdures. Any inccrested opcrator may submit a tender. 

Thesc proccdures arc applicablc to concracts amounting up to 800,000 pcsos. 

 
Direct contractiııg 
For direct contracting, invications to tender are dclivcred coa minimum of threc opcrators 

regisccred in the Providcrs Jnformacion System. Howcvcr, any incerestcd operator may 
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submit a tender. This proccdure applies for contracr.s not exceeding 200,000 pesos and 
in e..xcepcional circumstances expressly provided in ehe 2005 Regime - namely, reasons 
of urgency. For concracrs not exceeding 75,000 pesos, a fast-track process is foreseen. 

Since PPPs generally involve the execucion of large-scale contraccs, imge 
invesunents, reorganisation of scate enricies, assignmenr of public assets co private parties 
and ehe creation of conrrolling agencies, as a general rulc, ehe private parcy to such 
concraccsshall be selected according to ehe procedure of public cendering. 

The submission of private proposals for PPP contraccs is not foreseen under ehe 

2005 Regime. Privaee initiatives related to public work or public services are governed by 
ehe Nacional Private lniciacives Regime (Decree No. 966/2005). 

Under ehe Private lniciatives Regimc, privace partics may file a proposal to ehe 
Committee on Evaluacion and Developmenc of Private Iniriacive (ehe Privace Initiacive 
Commiceee, which is distinct from ehe PPP Committee) including, at leasc, ehe following 
items: (1) idenrification and nacure of ehe projece; (2) ehe basis of ehe eechnical, economic 

and financial feasibilicy of ehe project; (3) ehe eseimated amount of invescmenc; (4) ehe 
background of ehe auchor of ehe inieiaeive; (5) complece identification of ehe financial 
resources; and (6) a guaramee, which has to be calculaced on ehe estimated invescment. 

Ünce ehe requirements liseed above are completed, ehe Privace lniciative 

Committee will send ehe proposal to ehe competent public body and require İt to prepare 

a detailed reporr on ehe proposal wiehin 30 days. 

ünce ic has ehe deca.iled repon, ehe Private lnitiative Committee has 60 days 

co decide wheeher ehe proposal can be qualified as a project of public interest and will 

prepare a second repon chac will be sene to ehe executive branch, which will qualify ehe 

proposal as a projecc of public interese and will auehorise irs inclusion in ehe Privaee 

lniciaeive Rcgime. 

ünce ehe proposal is approved by the executive branch, ehe Ministry of Federal 
Planning, Public Invescmenc and Services will initiate ehe process of selection of ehe 
private concractor chrough public eendering or public concese as explained above. 

 
iii   Evaluation and grant 

Pursuanc to Decree No. 1023/2001, such seleccion of ehe publk contractors should 
be made on ehe hasis of the mose convenient bid, considering ehe price, qualicy, ehe 
cenderer's credencials and fureher conditions deeailed in the tender. See Decree No. 

l 023/01, Annex I, Section l 5. 

 
V THE CONTRACT 

i Payment 

As pointed out, ehe PPP Regime aims at prornoting private investment in public 
infrastructure projeccs that the state could not, or deems it not convenienc to a.fford 
alone. 

As regards ehe stace's contributions and paymencs, according co Decree No. 
967 /2005, Anncx I, Section 5, these concriburions may consist of. cash paymencs; tax 

rcduccions or other benefits seaced by Law No. 17,520; righcs upon real esrate propercy 
of ehe staee; or oeher legally authorised contributions. 
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As rcgards ehe possible schemes of public-privaee partnership, concracts of 

infraseruccure projects ehar are exclusively affordcd by the seaec, bur financcd by thc 
privacc pany, include: eurnkey contraces, shadow roll concraccs and leasing. 

in rurnkcy conrraccs, ehe privaee parry has to financc and build thc public work. 
Ünce ehe projcce is compleeed, the seare will rcpay the cosc in one or scvcral payments. 

in shadow coU contraccs, ehe privace parry has to finance, build, operaee and 
maimain the public work. ll1e repaymenr of thc invescmcnc is madc by cash payments 
tied up to ehe public use of ehe infrastructurc work. 

FinaJly, in leasing concraccs, ehe seaee wiU pay for the use ofa privaeely financed 
and buile infrastructure work. 

lf the PPP aims at providing a public service, ehe privaee party will also chargc ehe 

uscrs of ehe public service the auchoriscd fee. 

 
ıı    State guarantees 

in order eo secure thc payments and coses relared ro the projece, the regime establishcd 

by ehe Decree No. 1299/2000 creared ehe Fiduciary Fund for Federal Infrasuucrure 
Development. 

l11c Fiduciary Fund had an initial capieal consisting of ehe concriburions made by 

ehe national government and ehe provinccs thae subscribed eo thc regime. Ar ehe cnd of 

the eerm of thc PPP, ehese concribueions should recurn to both ehe federal govemment 

and the local authorities. 

Decree No. 967/2005 has no provision regarding the seaee's guaraneecs co enforce 
the public seceor's obligations and payments in a PPP. Therefore, these guarancees 
shall be established on a case-by-case basis (i.e., in ehe rerms of the eendering and ehe 

relevam contracr). in contrasr, ehe regime seipulaees thar the srare shall requesr thar rhe 
privace parry to the PPP make ehe proper guarancees co ensure thc performance of irs 
undercakings. 

Thespecific PPP regimes csrablished for the setting up of thermoelecrric plancs and 

wind-generation planrs (see Section II, supra) contain explicit provisions on p:ıyments 

and guarancees aimed at ensuring ehe repaymenc of the privare invcscmenc (generally 
ehrough trusts or funds created solely for such purpose). 

 
m Distribution of risk 

The PPP regulations tend to distribute risks between the state and ehe private parry in 

order to reduce the relaced costs. 
Jn order to do so, Decree No. 967/2005, Anncx I, Section 1 (g) states, asa general 

principle, that risk musr be distribuced according to ehe capaciry of each parry co manage 

each risk and according to a criterion of efficiency. 

Regulacory risks may be diminished by prohibicing early cermination for reasons 

of opportuniry, meric or convenience, or ehe use of iııs variandi power. 
Technical, economic and financial risks may also be diminished by assigning 

them to each party according to facrors such as the namre of the projecc, ics phascs and 
its durarion. 
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For example, in cases in which the development of ehe projecc depends on 

unknown f.ıccors, the cerms may seace that those costs have co be dividcd among ali ehe 
biddcrs. 

Finally, expropriacion :ınd force majeurc risks may also be distribuced wich 
pre-csublished compcns:ıtions. 

in ehe cxarnple of ehe thcrmoelectric plams mcncioncd in Section II, sııpra, to 

distribuce ehe risks, ehe st:ıtc (through ehe encicy in chargc of rcgulaeing ehe wholesalc 
elccericicy market) assumcd ehe obligation ro purch:ıse a ccrtain perccntagc of the energy 

produced and ro supply cJ1e fuel necdcd for ehe funceioning of ehe planrs. 

 
ıv    Adjustmene and revision 

The PPP rcgime docs not contain specific rulcs reg:ırding ehe :ıdjuscment or revision of 
concr:ıccs. Therefore, ehe adjuscmenc mcchod shall be cstablished on a c:ıse-by-case hasis 
in ehe cerms of ehe rclcvanc tendering. In chose cases in which ehe PPP concr:ıct is subjecc 
co public rules, ehe adjusemenc or revision will be subject to ehe general rules :ıpplicablc 
co public conrract (according co which the parcies are not free to adjusr or review ehe 
contract at cheir murual discrccion, but the scace is forced to cnsurc ehe mainrenance of 
the original cconomic balance of ehe contracr in favour of che priv:ıce parry). 

 
v Ownership of underlying assets 

Regarding ehe ownership of che underlying :ıssets, ehe 2005 Regime leaves no room for 

doubr, since it expressly sratcs chac whenevcr a public work has ro be builc, at the end of 

thc partnership ehe propercy will belong co ehe stace. 

Jn cach case the rerms of chc relevanr tendering shall describe the w:ıy in which 
the assets can be used :ınd shall be rerurned ro ehe srace. 

 
vi Early termination 

Early terminarion is a widcly known power of the state, and it may be used for several 

reasons. 

Early cermination is one of ehe principal regulacory risks that PPPs could face and 
for rhac reason it secms imporrant fora PPP regime to reasonably limit it. 

Dccree No. 967/2005, Annex I, Seccion 3 (d) requires the PPP proposal ro include 

a dcrailed list of reasons for early termination. These reasons shaU be lisred in the cerms 

of ehe relevant rendcring and will usually include ehe breach of the agreed obligarions. 

The now abrogared Dccree No. 1299/2000 expressly provided ehat a prohibition 
of early cermination for reasons of opporcunicy, merit or conveniencc clauscs may be 
included in ehe parcnership agreemenc. 

 
VI FINANCE 

Üne of ehe mosr important requiremencs for a PPP project to gec the approvaJ of ehe 
executive branch is that it has to be constituted and organiscd in such way thar it can 
access ehe capital market undcr the provisions of the CapicaJ Market Act in force (Law 
No. 26,83I). Thc rcason for chis is that ehe regime aims at promocing privare investmenc 
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in public infrasuucrurc projeccs that thc srare cannot or decms it not convenicnt to 
afford alone. Therefore, the PPP associarion shall adopc a legal form ablc ro acccss thc 
c:ıpiml markecs to devclop ehe projecr. 

in some cases ehe scace will financc pare of thc projccr. Howevcr, chis contriburion 
c:ınnot exceed a cerrain percencage of ehe invescmenc. 

Accordingly, as usuaJly happcns, u1e resources needcd co financc ehe projects 
of ehis kind are sought at ehe capital markers. The legal framework does not cxplicidy 

resrricr access co internarion:ıl capical markecs. As a conscqucnce, cross-border finance 
could be included in ehe terms of ehe cendcring process for awarding ehe PPP concract. 

 
VII RECENT DECISIONS 

As scated above, ehere is no record of major PPP projeccs under rhc general regimes 
explained in ehis arcicle. 

in addicion, according to Section 9 of ehe 1995 Regime, any dispure char may 
arise during ehe exccucion, enforcemenc or incerprerarion of PPP conuacrs can be 
broughc co arbieracion if such possibilicy has been included in the rerms of ehe cendering. 

The specific regimes mencioned in Seccion 2, suprıı also include arbieration as a dispuce 

resolurion mechanism. Accordingly, no relevanc judicial decisions are publicly available 
on ehe matter. 

le may be worch mentioning ehat ehe Fiduciary Fund for Federal Infrastructure 
Developmenc creaced by Decree No. 1299/2000 has been considered a public encicy 
(i.e., a public legal person) by ehe Suprcme Court, owing co ehe public nature of ehe 
funds comprising it and ehe righcs and obligarions explicitly attribured ro ehe fund by 
ehe law (in re: La Pıımpıı, Provincia de c!Fondo Fidııciario de Jnfrae.strııctımı Regionııl si 

bıcumplimiento de contrato, ruling dated 8 October 2013). 

 
VIII OUTLOOK 

As described above, ehe general PPP framework in force does not providc sufficient 

legal certaincy to permic the developmenc of ehe PPP sysrem. The key faccors of any 
PPP regime (such as paymencs, seaee guarantecs and limiracions of sracc power) are not 
sufficiently regulaeed by law. in emerging countries, wich a hiseory of economic crisis and 
high politicaJ risks, ehe absence of explicit legal rules proteccing privace incerests appears 
eo presenc a serious obscacle for ehe promotion of PPP projects. 

As scaced ar the beginning of this chapcer, co increase ehe use of PPPs, it is 
imporrant to have a prcdictable legal and economic environmenc. in this concexr, legal, 
policicaJ and economic changes have to be implcmented to attract privace invcstors 
interested in entering into PPP concraccs, especially changes direcced at bringing legal 

and economic prediccabüicy to ehe financial and economic communicy. As a resule of 
ehe December 2015 elections, we have reasonable cxpectations on reaching a more 
prediccable environmenr for privace investmcncs and, therefore, for ehe development of 
PPP projects. 
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AUSTRALIA 

David Domıelly, Nicholas Ng a11d Timothy Leschke1 

 
 
 
 

 
I OVERVI.EW 

PPPs have been used in Australia for nearly 30 years, and began tluough state governmems 

developing eheir own implemcntation and development models. Victoria was very much 

a front runner, escablishing the Partnerships Victoria body and developing models based 

on ehe Uniced Kingdom's 'privace finance initiacive' in ehe early 2000s. The cerm 'public 

privace parmership' (PPP) was formally adopted to cover those types of pubüc and private 

arrangements, and policies developed in ocher Australian states were heavily based on ehe 

Viccorian model. A national approach was irnplemented in 2005, with ehe Auscralian 

federal government introducing ehe National PPP Policy and Guidelines, with ehe aim 

of harmonising ali Auscralian governments' approaches to PPP implementation and 

development. 

Australia does not have a specific legislative frarncwork for PPPs, but rather ehe 

National PPP Policy and Guidelines set out ehe processes chac auchoricies should foUow 

in ehe investment, procurement, development and operations stages of PPPs, along wich 

sc.andard risk allocations and commercial principles co be adopted. State governments 

have cheir own jurisdiccional requirements and departures that are read in conjunction 

wieh ehe National Guidelines. 

The current federal government's recenc policy regarding capital recycling 

bodes well for an increase in PPP activicy, not only rhrough ehe construction of new 

infrastruccure, but also through sales or long-term leases of governmenc assets (such as 

ehe A$10.25 billion long-cerm lease of pare of ehe New Souch Wales governmenc's 'poles 

and wires' business, and ehe long-term lease of ehe Port of Darwin). 
 
 
 
 
 

 

David Donndly and Nicholas Ng arc parmcrs, a.nd Tımothy Lcschkc is an associace, ac Allcns. 
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lhe currcnt cconomic and political climatc in Australia suggests chat govcrnmcnt 

ıs more than willing to use the PPP dclivery model. Reccnt cxa.mplcs includc new 
hospitals, such as ehe Northern Beaches Hospital in NSW, awarded in 2015, and schools, 
like the recencly awarded Yictoria New Schools PPP and Wcstern Auscralia Schools PPP. 

Virtually ali categories of public infrastructure havc bcen or are prospeccivcly 
subject to PPP transactions in Australia. Transport and social infrastructure projccts 
fearure most prominencly in all Australian states and territories, but therc have also becn 
energy, water and relecommunications projects. 

 
II THE YEAR IN REVIEW 

The Ausrralian PPP market continued co grow in 2015, with several new projects 
coming to market and others rransirioning from development inro their operarions 
phase. The Sydney Lighr Rail PPP, NorthConnex PPP, Norchern Beaches Hospieal PPP, 
Toowoomba Second Range Crossing, Victorian New Schools PPP, WA Schools PPP 
and the ACT Courts PPP reached financial close. New projects rendered in rhe market 
rhrough expressions of inrerese or requesrs for proposal included Srage 2 of the Gold 
Coase Lighc Rail PPP, ehe High Capacity Metro Trains Project and the ACT Capital 
Merro lighc rail PPP. 

As pare of ehe 2014 Federal Budget, ehe Nacional Parmership Agreemenr on Assee 
Recycling becween ehe Commonwealth government and each of ehe scates was signed. 
This package sets oue an asset-recycling regime, which involves the Commonwealth 
contributing A$5 billion of incentive paymenrs comprising 15 per cenr of ehe value 
of the asset proposed to be sold. These incemive paymenes are expected to be used 
to fund infrasrruccure within ehe sraces. in 2015, ehe New South Wales governmenr 
secured A$2 billion of funding from the Asset Recycling Fund to fund irs transport and 
infrasuucrure in.ieiatives, after the ACT government had already secured A$60 million to 
support an investment inco ehe ACT Capital Metro lighe rail PPP. 

There has also been arı increase in unsolicited or 'markee-led' proposals received 
by ali levels of government in Australia, which bodes weU for conrinued privace sector 
investmenr in delivering infrastrucrure, including ehrough PPPs. 

 
IIl    GENERAL FRAMEWORK 

Types of public-private partnership 

There are several srrucrures of PPP that have historically been used in Australia, including 
DCM (design-construce-maineain), DCMO (design-construct-mainrain-operaee), 
B00 (build-own-operate) and BOOT (build-own-operate-transfer) forms of projece 
delivery, but in essence, PPP projects are frequently simply another version or versions 
of ehe BOOT scheme. The design-build-finance-operate (DBFO) model is commonly 
used for PPP projects in Auscralia, particularly where ehe project hasa 25 co 30-year cerm 
and as a resule is required to ra.ke a whole-of-life approach to service delivery. 

A common theme for recenc PPPs has seen the inclusion of some form of 
governmenc conrribution. Conrribueions are generally structured as cash paymems and 
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may be made during ehe developmenc ph:ıse, imrnediately following completion or on 

est:ıblishmenc of steady-st:ıte oper:ıcions. P:ıyments a.re usually subject co pre-agreed 

conditions being mer. 

 
u    The auchorities 

\Xlithin e:ıch governmenc, borh federal and scatc, rhcre is usually acencralised PPP authority 

:ıssociaced wieh ehe rre:ısury departmenc (such as Building Queensland). However, in 

mosr jurisdicrions individual projecrs are usually procured by, or in conjunction wich, 

ehe specihc governmenc departmenc that is most appropriate ro deliver ehe project. For 

example, Transport for NSW or ehe Roads and Maririme Service would administer a 

road or r.ıil infrascructure projecc in ehe state of New South Wales. 

1his also means thac cercain Australian government departments have morc 

experience in ehe PPP landscape chan ochcrs, purely due ro ehe nacurc of ehe functions 

they adminisrer, for example, governmenc departmenrs thar deal primarily wich road and 

other transport infrascrucrure. The experience of government depanments wieh PPPs can 

greacly inAuence both cl1e bidding and delivery processes, owing ro knowledge of risk 

profile and market scandards for similar projects. 

\\7hile not an auehoricy ehat awards PPPs, Infrascructure Auscralia is a seminal 

Auscralian scarurory body thac works with induscry and government co develop ali other 

aspeccsof cl1e PPP process. Escablished under cl1e Infrascruccure Auscralia Act 2008 (Cch), 

which came inco effect on 9 April 2008, Infrascructure Ausualia's primary function is 
ro provide advice ro cl1e Commonwealch, scate, cerritory and local governmencs on 
infrasmıcrure matters, including advice regarding ehe harmonisacion of policies and 

laws relacing ro ehe development of, and investment in, infrascruccure. This includes 

publishing ehe Nacional PPP Policy and Guidelines, as weU as other publications 

regarding infrascrucrure investmenc :ınd PPPs. 

 
üi    General requirements for PPP contracts 

There are few limitacions in Australia when it comes ro ehe use of the PPP delivery 

model by government (which, beyond ehe National PPP Policy and Guidelines, are also 

subject ro change depcnding on ehe contraccing government). At ehe present time, there 

are no projects or services char are deemed 'off limics' for consideracion as a PPP project 

in Ausrralia, especially considering ehe wide range of industries that have already used 

ehe model. Thac said, when assessing whether a PPP model is co be used, governments 

ordinarily perform a detailed business case assessment to ensure a PPP is likely ro deliver 

betcer value for money to govcrnment chan more tradicional forms of governmenc 

procuremenc. 

llıe federal and scace governments ali have a value threshold for which they 

must consider PPP as a potencial procurement mechod, but ehe value varies becween 

governments, and is usually around A$50 co A$100 miHion. Projeccs under thi.s value 

threshold can also be considered for PPPs if they represent significant value for money, 

but it is not mandacory to do so. Some jurisdictions also permic ehe bundling of projeccs 

to mect this value threshold. 

Mosc Australian governments also require a public interesr, public benefic or public 

policy test when considering a PPP delivery method. This usually involves conducting 
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a busincss-case assessment, which includes considering ehe impace of ehe projece on ehe 
public, especiaJly on ehose stakeholders idencified as bcing dfrccdy affected by ehe projecc. 
Revicws of this nature should undergo further dcvelopmenc in ehe interim business case 
wieh a focus on issues that may arise ehrough project developmenc and delivcry. The 
National Guidelines also recommcnd liaising with public intcrese groups and ocher 
relevanc bodies and considering possible ourcomes ofa qualicative or quantita.tive nature 
ehae may impace upon ehe valuc-for-money analysis. 

Therc are also no legal resuictions on foreign entities engaging in ehe PPP 
process wieh Ausrralian governmencs, apart from building licensing obligacions in 
some jurisdictions. This freedom has resulted in many foreign cntiries being involved 
in consortia that have bid for and won Australian PPP projects. These have included ehe 
New Generarion RolJingscock projecc in Queensland, and ehe Viccorian Desalinarion 
Plane. 

 
IV BIDDING AND AWARD PROCEDURE 

i Expressions of interest 

To ensure adherence ro ehe value-for-money principles ehac underpin ehe National 
Guidelines, it is typical fora competitive tender process to be used ro procure a PPP. This 
process is carried out in accordance with serice probity rules in relation to issues such as 
confidentiality and eenders submitted by related companies. 

The procurement process usually comprises rwo phases: the publicacion of 
a broad invirarion ro submir expressions of interest, followed by a targeted request 
for proposals from a shortlist of selected tenderers. The exacr process varies between 
Ausrralian governments, but ordinarily includes a degree of interaction wich government 
ehroughout ehe tender process. 

 
u Requests for proposals and unsolicited proposals 

Government parties may consider unsolicired or 'markec-led' proposals for PPP 
cransactions. In facc, ehere has been a recent growth in ehe privace seccor pucting forward 
unsoliciced proposals in Auscralia due co ehe reduced bid costs of ehe unsoliciced proposal 
process compared eo a traditional tender process. For example, ehe NorehConnex project 
was an unsolicieed proposal broughc to ehe New Souch Wales state government. 

Unsoliciced proposals have become more popular in Australia in recent years 
due to ehe benefits of ehe process, and a numbcr of states updated eheir policies in 
2015 to provide uansparency and cercainty for the private sector in putring forward 
uruoliciced proposals. While ehe traditional tender process offers value for money 
rhrough competitive bidding of tenderers, unsoliciced proposals offer value for money 
in a differenc conrext (generally through the private sector proponent offering a 'unique' 
element ebat would not oeherwise be available). The overall process is usually less 
expensive ehan going co tender and ofcen ehe uniqueness of the projecc is such chat ehe 
proponenr is ehe only entity rhat can actually implemenc ehe projece, ac leasr in ehe form 
broughc co govemmenc. Each state's unsoliciced proposal policy is designed co evaluare 
chis uniqucness against other factors (including tra.nsparency) so that value for money 
can be demonscraced to ehe public. 
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iii Evalu.ation and grant 

it is usu:ıl practicc for governmencs ro publish a dcrailed set of evaluarion criteria in the 

request for proposaJ documentation sene our ro renderers. These crireria would usually 
rdate to the tenderer's rechnicaJsolurion, compliance wirh a proposed form of contracr, 
and price (in parcicular, comparacive value for money). 

The scope is usually defined in cerms of an outpur specification clcarly setring 
out ehe outputs ehe governmenr is secking. le is designed ro promoce innovarion and, 
accordingly, thegovernment parry is usually open to receiving deviacions. The government 
may consider proposals which dcviace from ehe scope or rechnicaJ characccristics of rhc 
work included in the procurement documencation during rhe procuremenc process. 

Oeviations are generaJly assessed on the value for money provided by ehe proposed 
solurions, both in quanticarive and qualitativc cerms. 

Upon considering ali ehe proposals agafosc rhe crireria and any deviarions from 
documenracion, the government will pick a preferrcd bidder and encer into negotiarions. 
This process is idcally progressed as quickJy as possiblc in ordcr ro achieve financial 
close :ınd ro minimise the number of issues char must be resolved in an environment 
of reduced competitive cension. le is usual for governmcnc ro have reached agreerncnt 
with a bidder on ali or subscamially ali of the issues raised in the bidder's proposaJ before 
announcing the prefcrred bidder. 

 
V THE CONTRACT 

Payment 

Paymem for privare parcies under PPP conrracts in AusrraJia usually depends on the rype 
of asset that is being built as part of the projecr. 

Economic infrastrucmre, such as coll roads, bridges and runnels, has rradicionally 
used a 'user-pays' system whereby the end-user of the asset (e.g., a motorist) pays tolls, 
fares or other similar charges for use of ehe assct directly to ehe privace party. These 

charges are cakulated such that ehe revenue covers ali costs for ehe projecc, including 
construcrion, operacing cosrs, and repayment of debc, as well as provide a return co 
investors. However, significant differences becwcen modelled and acrual rraffic fıgures 
resulced in ehe failure of some early Australian greenfıeld road PPPs. ln light of this 
history, investors and financiers are very hesitant co 'bank' any PPP on ehe basis of 
forecasr patronage or usage, and recent economic infrastructure PPPs have utilised an 

'availabiliry payment' approach discussed below. 
Social infrasrructure, such as hospirals, schools and correctional facilities, typicaJly 

operares on an availabilicy-based system, and is reliant on payment directly from ehe 
government parcy. The payment regime will usually be dependenr on ehe private party 
achieving cercain crireria or key performance indicarors while performing ehe services 
over the life of ehe PPP, with performance directly inRuencing ehe amounr of service 

payments. 

Some commentators suggest that the time may be right to rerurn ro ehe private 
sector having some degree of 'patronage' or 'market' risk for economic infrastructure 
(through, for example, the governmenr underwriting minimum revenue levels) but this 
has nor yer been seen in ehe Australian market. 
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ii State guar.ıntees 

in ehe currenc market, Australian governmcnts do not generally provide guaranrees for 
PPP projeccs. The cxceprion is New Sourh Wales, which has specific lcgislarive proccdures 
for irs treasury to issue sovcreign guarancees. 

Australian governmenc credir rarings mean sovereign guaranrees arc not cypically 
necessary whcn contraccing wirh ehe Crown. Howevcr, difficulry ariscs wherc the 
conrraccing governmcnr enricy is not a major dcparcmenc, buc another encicy, such as 
a government-owned corporacion. This may pocenciaJly raise creditworchiness concerns 
for private invcsrors who may consider that a government guarancee is necessary. 

Both the private company and its financiers may wish to seck some cercaincy 
and avoid assuming the credit risk of ehe concraceing enciry, especially wherc it is likely 
that thc cnticy may be privacised during ehe life of ehe PPP (a possibilicywhich has been 
heighcened with the currenr trend of government assec and business divestmenrs), or ehe 
industry in which ehe company operates is likcly co be resrruccured and adversely impact 
projecced revenue srrea.ms. 

As with any payrnenc from a governmenr encicy, it must be cnsured thae ehe 
governmenr enricy has both the powcr ro gram ehe guaranree and ehe acrual abilicy 
co appropriate funds for ehe purposes of ehe guarancee. This, of course, needs co come 

chrough the correcc appropriacion channels, buc it is fundamencaJ chac this is considered 
as pare of ehe guarantee issue. 

Where a governmene entity decides co not provide a guarancee, there are addicionaJ 

mcans by which the privacc enciey or irs financiers can receive some form of governmenc 
support. These mechanisms are rare in ehe AustraJian market. 

 
m   Distribution of risk 

Risk analysis is usually undercaken in the preliminary scages of the bidding and award 
procedure by boch parcies under an Auscralian PPP. The Nacional Guidelines (wich 

jurisdiction-specific amendmencs) offer specific guidance on boch ehe risks ehac will arise 

and optimal risk allocacion in mosc PPPs. This is aJso an excellent indicaror for private 

investors as to ehe posicion chat will usua1Jy be olfered by ehe governmcnc encicy. 

The following is a liseof ehe main risks ehat are usually considered in PPP contracts 
and ehe standard allocation of ehese risks. Risk is ideally allocated in such a way chac the 
parcy best able ro manage a risk be:ırs ehat risk, as thcy h:ıvc ehe besc opporruniry to 
reduce ehe likelihood of occurrence and deal wieh ehe consequences. However, while 
thcre are market-stand:ırd posicions, uleimacely ehe risk allocarion will depend on wh:ıc is 

agreed by ehe parcies and ehe risk assessment for ehe relevant projecc. 

 
Project delays 
The risk of delay is prominent in ali aspects of an infrastrucrurc project, even before the 
financial close of the projece. Fulfılmem of cond.itions precedcnt to financiaJ close is 
normaJly a shared responsibility of ehe parties. 

Similarly, risk of delays in conscruction are generally borne by ehe privace parcy, 

except where explicitly agreed otherwise. The governmenc parcy may be required to grant 
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excensions of time and pay delay or prolongaeion costs under certain agrced circumstanccs, 
ordinarily inclucling delays caused by government or certain delays beyond rhe privace 
parry's reasonable control. 

Conversely, risk of delay for approvals is usuaJly divided berween ehe partics, 
wieh ehe government parry obeaining mosc of ehe 'whole of projecc' environmenc and 
planning approvals, and ehe privaee parry obcaining ali oeher approvals. 

 
Ri.sks outside thc coııtrol of parıies 
Specifically defined risks ehat arise oucside of ehe private parry's concrol ordinarily emirle 
ehe privace parcy co relief from defaule or cerminacion and also excensions of time for 
performance in some circumstances. The Naeional Guidelines offer some guidance in 
ehis regard. TI1ese risks are ordinarily referred co as 'relief events'. 

Where relief evencs matcrially impcde performancc for significanc pcriods of time, 
ehe govcrnmenc ordinarily has ehe righc to cerminaec ehe projcct concracc. 

Projecr concraccs also usually define a narrow cacegory of evcncs beyond ehe 
privare parry's concrol (ordinarily marcers wichin ehe concrol of the governmenc parry) 
ehe occurrencc of which will enticle ehe privaec parry eo relicf from performance, an 
excension of time for performance and compensaeion. 

 
Political, legal ımd macroeconomic risks 

Primarily, polieical risk is borne by ehe governmenc parcy in a PPP in Ausrralia. The 
governmenc wiU usuaJly bear ehe moneeary and performance impaccs ofa projecc-specifıc 

change in law; orher changes in law are usuaJly a shared risk. 

Macroeconomic risk is usually dealc wieh rhrough variation of ehe service charge 
(see subseceion iv, infrıı), alchough 'rise and fail' type provisions are rare. 

 
Iıısurance 
in an Auscralian PPP, ehe privare parry is ordinarily requircd to obcain projecr-specific 

insuranccs ehat cover both the privare party and ehe government party. The insurances 

char arc typically acquired fora PPPinclude: 

a concracc works insurance; 
b induscrial special risks insurancc; 
c propcrcy or material damagc insurance; 
d advanccd consequencial loss insurance; 
e public or produccs liabiliry insurance; 
f professional indemnicy insurance; 
g workers' compensation insurance; 
h motor vehicle insurance; and 
i marine cargo or transit insurance. 

 
The privace parcy musr cypically demonstrate ehe currency of rhese insurances for ehe 
life of the project. l11e governmenr may also effect and maintain insurances where ehe 
private parcy fails to do so and deduct premiums from amounrs owing to thc privare 
party undcr ehe PPP agreemenc. 

Insurance proceeds are usually required ro be used ro reccify insured damage to 

ehe project before a daim can be made upon the government. 
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iv Adjuscment and revision 

it is usual for PPP conrracts to havc an inbuilt clıange or modificacion regimc to deal 
with variations ro the conrract's technical scopc or commercial rcrms rhroughour thc 
concession period. 

Thc change or variation mcchanism usually cont:ıins a methodology for calculating 
the financial implicarions of the ch:uıge, as well as the impact of rhc ch:uıge upon ehe 
performa.nce :ınd orhcr requirements under ehe conrract. Changes are, once ordered by 
governmenr, ordinarily self-execuring and do not require the PPP contract to be formally 
amended. 

Service ch:ırges can also be varied indepcndendy ofa specific ch:ınge to eheservices 
provided.'föere will ofren be :ı regime in place to vary the service charge in response to 
inAation, usually through a pre-agreed indexation regime. Projects may also employ a 
cosr benchmarking regime throughour the tcrm to ensure that the government entiry is 
not paying in excess of market rates over time. 

 
v Ownership of underlying assets 

For most PPP projects in Australia, the governmenr party will own the projecc assets 
from commencemenc of ehe operations phase at no cosr. There will also usually be a 
handover period at ehe end of ehe term wich spccific condicions on ehe privaee parry 
transferring ehe asset, such as ensuring ehe serviceable condicion of ehe asset. 

To the extent ehe private party owns any projece assets, ehe governmenc will 

ordinarily prohibit the project company from collateralising those assets cxcepc under 

approved projecc finance arrangements. 

 
vi Early termination 

Terminaeion rights under PPPs are usually limited co chosc expressly stated in the terms 

of the PPP concract. The governmenc party usually has grearcr rights for rerminarion 
chan the privare enciry. Beyond rcrminacion for brcach of the PPP agrecmenc, other 
common righcs chat givc rise to cerminacion are: 
a where there is an cxtended cvenr outside of ehe parcics' control clıae macerially 

disrupts the projece (a forcc majeure evenr); or 

b the privace parry becomes insolvcnr. 

 
A generous cure regime (including separate financier rights) usually applies. 

Thc government normally aJso has a right to terminate the PPP agreemcnt for 

convenience without thc need for defaulc by ehe private sector party, but such a provision 
also requires ehe payment of compensarion ro the privaee contractor. This is effeccively 
a compromise thac aUows thc government to cerminate for reasons beyond default or 
insolvency of ehe privace concraccor, such as change of policy, and aJso reduces sovereign 
risk for the privatc party entering into an agreeınenr with a governmenr enticy. 

it is excremely rare for the government to terminate a PPP for convenicnce. 
However, the Victorian governmenc's decision to terminatc the proposcd Easc \X'cst Link 
projcct in earJy 2015 provides an example of an Auscralian governmcnc terminacing for 
convenience in unusuaJ circumstances. 
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Mr Tony Murphy broughr an aceion against the Stace and ehe LMA alleging chac 
ehe project proponencs, through ehe published business case and mcdia releascs, had 
made represenracions in conneccion wich ehe project chac werc misleading or deccprivc 
in contravcnrion of Seccion 18 of ehe Auscralian Consumer Law as applied in Viccoria by 
ehe Auscralian Consumer Law and Fair Trading Acc 2012 (Yic). 

Mr Murphy also soughc an incerim injunccion resrra.ining ehe Scare and ehe 
LMA from cnccring into concraccs wich ehe Easc West Connecr consorcium relacing ro 
conscruccion of the mocorway. This applicacion was unsucccssful and the consrruccion 
conrract was signed in Sepecmber 2014. 

\Vhile chis licigarion was largely conccrned with civil procedure and ehe approach 

rakcn by the trial judge, the Viccorian Courc of Appeal also madc commencs regarding 

t.he misleading or deceptive conducr allegacions. 

Essencially, ehe Courr indicaced thac a governmenc could be found to be engaging 
in misleading and decepeive conducc during the tender process, as ehe government can 
be considered ro be carrying ona business as soon as it scarts co cake sceps ro acquire ehe 
assec for ehe purposes of chac operarion. 1he Court emphasised char there is notlüng i.n 
the accivicies of informing and engaging ehe communiry regarding ehe claimed benefirs of 
a proposed infrasrruccure project which renders ehe excrcise an essencially governmcncal 
acriviry. A governmenc can also be carrying on a business ar the sanıe time as performing 
irs regularory funccions 

Overa.11, the Courc did not presenc irs statemencs as final dererminations and 
emphasised thac the ourcome would depcnd on findings of facrs co be decermined ar trial. 
Since the licigation has been halred due ro abandonmenc of ehe mororway projecc, the 
staternencs are helpful co indicace thac, in cerrain circumscances, a governmenr or projecc 
proponent may be liable for misleading or decepcive conducr from rhe represencations 
made in the course of promoring a PPP in the markerplace. 

 
VIII OUTLOOK 

2016 promises co be another accive year in the infrastructure space in Auscralia. 
in terms of new projeccs, projecrs that are proposed to be funded through sc:ıre 

and federal capital recycling projeccs (parcicularly those wishing co use ehe federal 
governmenc's co-funding scheme) are likely ro come to market, and rapidly progress 

chrough their respecrivc procuremenr processes. Award and financial close of those 
projects is likely to follow once the relevant capiral recycling projeccs reach fin:ınci:ıl 

close. Simila.rly, it is likely that governmenc at ali levels will conrinue to receive numerous 
unsolicired proposals in 2016, some of which will progress chrough to invesrmenc 
evaluarions and an exclusive mandate for the proponent to deliver the project. 

In relation to existing projects, a number of projeccs will move from their higher 
risk developmem phase inro operacions. This rransirion is a natura! time for the investor 
mix within a project ro change, due co ehe change in ovcrall project risk profile, which 
may drive activicy wirhin the equiry investor market. 

Overall, indications are for a year of srrong market acciviry, as well as a strong 
pipeline of projeccs over ehe coming years. 
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BELGIUM 

O,mui \1w dm EJ·ndm, Frıııık judo, Aıırilien Vııııd,•burieımd A1mjolein Bqwberga1 
 
 
 
 

 
I    OVERVIE\V 

While the de"·elopment of infra.srrucrure projeccs and thc provision in general of public 
services in Belgium in the form of public-private parmerships (PPPs) is not new, ics 
importance in governmcnc policy has grown r:ıpidly over thc pasr nvo decades. Hiscorical 
underinvescment in qualicacive infrasuucrure, the dcmand for berter qualicy projeccs to 

be real.iscd more quickly for rhe same price, and, imporrantly, a lack of available public 
funding necessitating spreading out investment needs over time, havc a11 made for ehe 
srrong rcvivaJ of PPP projeccs in recent years. This has largely occurred ar :ı federal level 
but to an even greacer exrenc in ehe Flemish Rcgion, where PPP was one of the pilJars 
of ehe govemmem's invcstment policy during che 2009-2014 administracion. Howcver, 
the evolving views on ESA-conformicy have inspired ehe Flemish governmem to adopc :ı 
more reserved position during ehe 2014-2019 adminisuarion. 

Ar ehe federal !evci, prominenr examples of largc PPP projccts include ehe 

development ofa new railway conneccion between ehe Cicy of Brussels and ehe nacional 

airport and ehe conscruction ofa prison complex in Haren ehat will become ehe 1:ırgest 

prison complex in Belgium. 
in  ehe Flemish Rcgion, major invescments were made in ehe creation of ehe 

Flemish PPP Knowledge Cemre to furcher boost ehe inrroduction and implemenracion 

of PPPs. As a result, a largc number of PPPs have becn cendered in various secrors, 

including uansport and related infrastructurc projeccs, renewable energy infrasrructure 

and social infrasrrucrure. 
 
 
 
 
 

 

Christd Van den Eyndcn and Frank Judo arc panncrs, M:ırjolcin Beynsbcrgcr is counscl and 

Aurclicn Vandcburie is scnior anomey ac Licdckerkc Woltcrs Waclbrocck Kirkpatrick. 
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So far, PPPs have been less of a facror in thc Brussels and Walloon Rcgions. 

Nevertheless, some large investmcnts have becn madc ehrough PPP projects in ehesc 
regions, induding transport, social infra.structure and, morc rcccntly, shopping malls 
comprising leisure facilities and aparements. 

 
il    THE YEAR iN REVIEW 

i Major awards granted 

During ehe course of 2015, somc major PPP projeces have eicher reached 'preferrcd 
bidder' scage or financial close. These include ehe conscruction and exploicat.ion of a 
new nacional foocball sradium in ehe Heysel area, ehe conserucrion and maintenance of 
various sports facilities ('Flemish Sports Cluster 3'), ehe conscruceion and maincenance 
ofa new eramline running chrough norchern Anewerp ('Brabo 2'), and ehe tram tine in 
Liegc. 

 
u    Procedures initiated 

Oeher major PPP projeces currendy under tender include ehe replacemene or 
refurbishment of seven exisring bridges crossing ehe Alberc canal in ehe provinces of 
Anrwerp and Limburg, as well as ehe widening of ehe canal (first cluster of ehe 'Albert 
canal bridges PPP'), ehe renovation of ehe existing Nouvelle Filature Orleans (FNO) site 
in Ghenc and ehe conscruceion of new residential facilities ('Ghent Urban Regeneration 
PPP'), ehe conseruct.ion of ehe N60 in Ronse (VIA-lnvese), ehe Blue Gace Antwerp PPP 
relating to ehe developmenr of a brownfield into an eco-effective business park, ehe 
Walloon schools bundle II, ehe Antwerp police hcadquarters and ehe renovaeion of ehe 

Leopold il runnel in Brussels. 

 
üi   Significane legal changes 

The Belgian legislacion on public procurernent was recently amended pursuanc to 
ehe final cransposition of ehe Public Procurement Directives 2004/172 and 2004/183 

and ehe adoption of ehe implemencing royal decrees of ehe Public Procuremenc Acc 

of 15 June 2006.4 l11ese new rules emered into force on 1 July 20135 and apply to 

 
 

 

2 Direcrive 2004/17/EC of the European Parliarnent and of the Council of 

31 March 2004 coordinating the procurement procedures of enticics oper:ıting in ehe wacc:r, 

cncrgy, transport and postal scrvices scctor, OfficiaJ Journal, 30/04/2004, L 134. 

3 Dircctivc 2004/18/EC of the Europcan Parliarnent and of the Council of 31 March 2004 on 

thc coordinacion of procedu.rcs for the :ıward of public works concracts, public supply 

contracts and public service concracts, Official Journal, 30/04/2004, L 134. 

4 Law of 15 June 2006 on thc procuremenc procedurcs and certain proccdurcs for public 

works contracts, public supply concracts and public service concraccs, Official Gazecce, 

15 Februa.ry 2007. 

5 Royal Decrce of 2 June 2013 relating to thc date of cncry into force of the Public 

Procuremcnc Act and thc implemcncing royal decrces, Official G:ızettc, 5 June 2013. 
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all pubüc procuremenc comracts thar have been published or, in the absence of any 

publication require.rnents, for which from thac dace onwards an invicacion co panicipace 
has becn sene. The vasc majoricy of the exiscing provisions have, however, essentially been 
maimained. 

The encry inco effecr, on 1 Sepccmber 2014, of the ESA 20 l O Rules6 (replacing 
the less scringenr ESA 95 Rules)7 is also key and has had and will have an impacc on ehe 
scrucruring of pending and furure PPP projects. The ESA 201 O rules retroaccively applr 
co ehe en tire period berween 1995 and 2014, so thar the ESA neuuality of some existing 
PPP projeccs suddenly raised budgec ncurraliry issues. Some of these losr ESA neucralicy 
and had to be shifted onco ehe governmem's balance sheet.8 in addirion, for chose PPP 

projects thar arc currencly being negotiated,9 the risks associaced wieh ehe contraccual 
obligations of thc concraccing authoriry have been or are being scrutinised. 

The new ESA ruJes are scricrer than ehe 1995 version in chac ehey set forch 

adcürional requiremencs in order for PPP assecs co be deemed 'non-governmenc asscts', 
which may be booked on thc privace parrncr's balance sheet. In addicion co rcquiring ehat 
the privace parmer rakc on thc consrrucrion risk and cieher ehe demand or ehe avaiJabiliry 
risk (as u.nder ESA 95), thc new ESA Rules consider thac ehe risks associated wieh a PPP 
project are dcemed not co have cransferred ro ehe privace partner, co the excenc rhac:10 

a during the consrruccion phase, ehe termination clause requires ehe concracring 
auchoricy co refund the capical cosr withouc any penalties being due by ehe private 

partner and, during the operating phase, ehe compensation due to ehe private 
partner e.xceeds the currenc market value of ehe assecs, wlıich is ro be assessed by 
an independenr experc; 

b ehe discribucion of risks under the concract is significantly shifted; 
 
 

 

6 Rcgularion (EU) No. 549/2013 of ehe European Parliarncnt and of the Council of 

21 May 2013 on ehe European system of national and regional accouncs in ehe European 

Union, OfficiaJJournal, 26/06/2013, L 174. Ali EU Member Srares are required to comply 

,..,-ieh the rules on ehe European Syscern ofNational and Regional Accounts (the ESA 

Regularion). The ESA Regulation is ehe system of national and regional accounts and defincs 

ehe accounting stand.ards/framework for ali EU Member Sraces, :ı.llowing each EU Mcmbcr 

Scate to cakulace irs annual budget (deficit) and ehe total government debt. 

7 Council Regularion (EC) No. 2223/96 of 25 Junc 1996 on the European syscem of narional 

and regional accounts in ehe Community, Official Journal, 30 November 1996, L 31O. 

8 The ESA �ı.ion providcs ehac cen.ain long-tcrm debts contracted by the authoricy can 

be ESA-neutral, which means that - except for the acnıal coscs made in a given financial 

year - ehe invcstments made wiU not incrcase ehe anoual budget ddicic and the outscanding 

govemment debt. For instancc, owing to thc rccharacterisacion of some PPP projects in 2013, 

Bdgium's annuaJ budget deficit increased by €50 million and the total government debt by 

€500 million. 

9 Such as the rram line PPP project in Llegc and the Haren prison complcx PPP. 

JO According co Eurostat, whcrc ehe usual approach based on risks and rewards is inconclusive, 

the comrol criccrion sbould be used to asscss ehe degrce of govcmment involvement in the 

ddinition of ı:he PPP asscts and ehe scrviccs to be ddivered from them. 
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c in case ehe conrraceing authoricy hasa seakc in the spccial purpose vehicle (SPV), 

it bears more than 50 per cenr of ehe total capital cosr of the project or the 
conrracting authoricy hasa conrrolling (minoricy) srake in ehe SPV; and 

d ali or pare of ehe debr service rransfers to a public body as a result ofa guaranree 

provided by it, the guarancee covcrs more than 50 per cenr of the capital cost of 
the projecr or there is a change of ehe economic ownership of the assers resulting 
in a transfer of the risks when the guaramee is called upon. 

 
III GENERAL FRAMEWORK 

 
Types of public-private partnership 

PPPs in Belgium can rake many forms. Because of ehe complexity of irs political and 
administrarive conrexr, Belgium does not rea.lly have a unificd policy or a rrue Belgian 
PPP model. A basic discinction is chat becween 'conrracrual' PPPs and 'participarive' 

PPPs. \XThile rhe conrracrual varianr stili bears ::ı rcsembl:ınce co an employer-conrraccor 

relacionship, ehe parcicipacive varianr implies rhe setcing-up ofa special purpose vehicle 
b}' borh ehe auchoriry and ehe privacc partner. Combinacions of borh varianrs are also 
possible, bur ehe panicipacive variant has recencly come under pressure following ehe 
enrry inro force of ehe ESA 201 O Rcgulacion. 

Various comracrual scrucrurcs are used, including (1) a more craditional (more 
basic) conuacr secring forrh specific performance criceria with limited PPP characreristics; 

(2) a more inregrared conrracr approach with either a design and buiJd conrracr (DB), 
a design, build and finance conrracr (DBF) or a design, build, finance and maintain 
conrracc (DBFM), possibly combined wich an operating conrracr (DBFM(O)). Another 
model introduced in Belgium is ehe DBM + F, whereby the DBM and cl1e finance renders 
are split at bidding phase and merged afcervnrds. 

in other srrucrures, long-term lease agreemenrs, building righcs agreemems, 
concession agreemencs, ocher mi generis conrracrs, or a combination thereof are used. 

 
ıı    The authorities 

Each public body, whecher at national, regional or loca( level, can initiare a PPP. No 
previous auchorisation is required, excepr in rhe Flemish Region, where rhe Flemish PPP 
Knowledge Cemre has ro give irs 'advice' before a projecr ofa Flemish public body can 
formally be accepted as a Flemish PPP. 

The responsibilicy for strucruring, awarding and implementing PPPs remains a 

cask of the relevanc adminisrration - and chis is also true in the Flemish Region - bur 
the supervising authorities (at ehe relevant regional, community or national level, as 
applicable) can always repeal or reform rhe decisions of the lower public bodies. 

in Flanders, the Flemish PPP Knowledge Cemre advises and guides rhe PPP 
policy of aJI public bodies and supports PPP projects in the Flemish Region. it assumes 
an advisory role (both in general and with regard co ehe specific project) and coUeccs and 
shares PPP knowledge, experience and models wirh aJI parties involved. It has contribured 

substantively co standardising ehe conuacrual approach co PPPs in the Flemish Region. 
There is no equivalent public body ar federal level or in ehe Brussels Region. 
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ln ehe °'\'alloon Region, the goveromenr has esrablished the Financial Reporting 

Cd1. an cncicy of the \Valloon ad.miniscr.uion thac provides advice on PPPs for the 
\"\'alloon Rcgion. the Fre.nch Community and for relaced public bodies before the 
adoption ofa decision ro implemem PPP projeas. It also has a role in ehe follow-up and 
ass.ists the:sc cmicies wich the implemencation ofa PPP. 

 
ili Gcnc.ral rcquirements for PPP contracts 

AJchougb there are no specific legal constr.ıims or requiremencs ch:u apply co PPPs, 
general public procuremenr ntles (as inrerpreted by case law) apply.11 The Flemish and 
\'(alloon Regions ba,·e alsa adopted additional regulacions wich a view to fucilicating 
PPPs in their respecrive regions.1

� 

Public comracrs, including PPP concraccs, remain equaUy subjecc co general 
adm.iniscrach·e law13 and the Civil Code, as well as t0 more specific legislation such as ehe 
Companies Code, cax legislacion :ınd insurance legislation, e.xcepr to the excent e.xplicicly 
provided othernise. 

From a comracrual poinc of view, ehe compecent auehoriry is free to organise its 
projeas as it sees fü,14 no va.lue threshold applies and, e.xcept for craditional ser.·ices and 
m.issions of the scace, such as ehe police and ehe army, al1 cypes of public works, supplies 
and sen;ces can be concracced ehrough a PPP scrucrure. 

 
IV BIDDING AND AWARD PROCEDURE 

To ehe e.�renr ehe PPP concract falls ,virhin the scope of the Belgian public procurement 
rules,15 ehe general public procuremenc rules apply. in accordance wich ehe EU Public 

 

 

11 Sec Seaion IY, i,ifra ,-.;th respect to the rulcs applicable to thc awarding of concracts. 

12 Thc rulcs applicablc in the Flcmish Region concern rhc: \'arious PPP projeccs, whilc the 

rules applicable in thc Walloon Region and thc Frcnch Community are secı:or specific. For 

inscınce..the Flcmish Dcc.rc:e of 18 Julr 2003 concerning public-pri.vacc panncrships, by 

mc:aru of which ccrtain consrraims in thc public procurcment rules were add.resscd, such as. 

undcr specific conditions, ehe participarion of public bodics in PPP projeccs and ehe granting 

of se-curicy rights on public domain, thc MiniStcrial Dccrec of ehe Walloon Govcmmem 

conceming ehe esrablishment ofa reporting celi for alccmacive financing and financial 

statcmrncsofindependcnc public autboritics (Official Journal. 13 April 2005) and the 

Ministerial Decree of thc Frcnch Community rcgarding ehe cstablishrnem ofa reporting celi 

for alrernath-e financing and fınancial sucemcncs of independcnr public authorirics (Official 

Journal, 5 April 2006). 

13 lncluding the principles of equalicy upon award, rraosparency, due mocivarion, fair play, ere. 

14 This bcing s:aid, the Flemisb PPP K.nowledge Centrc evaluaces whether a proposed projccr 

is suita.ble to be strucrured as a PPP and the Walloon Financial Rcponing Cell ex.arnines the 

1�. finmcial and accounring aspects ofa comemplated PPP project. 

15 Law of 15 Junc 2006 on Public Procurcmcnr; Royal Dccrce of l 5 July 20 l 1 conccrning 

thc award of public procuremenc contr:ıets in ehe ordinaıy sccrors; Royal Dccrcc of 

16 July 2012 concerning ehe award of public procure.mcnc conrr:ıcrs in the Utility Secror; 
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Procuremenc Direcrives, Belgian public procurement rules cover ali concraccs in wricing 
for consider.ıcion becween a concraccor, :ı supplier or a service provider and a public 
purchaser for the undercaking of works, supplics and scrvices. 

Belgian public procuremenr legisbcion discinguishes bctween the following cypes 
of procuremenc procedures: 
a adjudic:ıcion: award exclusively on ehe basis of the lowest price; 
b quote request: :ıwa.rd on the basis of the award critcria, and noc exclusively ehe 

price; 
c negotiated procedure; and 
d compccicivc dialogue. 

 
The negotiated procedure with prior notificacion, based on Anide 30.1 b) of the Public 
Procurement Direcrive 2004/18/EC,16 is the procedure most commonly used ro awa.rd 

DBFM concracts.17 le is alsa ofren applied ro ::ıward concessions for public works,18 but 

less for build and finance contracrs.19 More recendy, however, some PPP projecrs have 
been awa.rded under ehe compericive dialogue procedure.20 The condirions for using 
the negotiated procedure and the competieivc dialogue are rhose provided in ehe Public 
Procuremenc Oireceives. The awarding authority muse subseamiace its choice for one 
procedure over ehe other. 

 
Expressions of interest 

The invicacion of incereseed parcies and ehe assessment of expressions of interest are 
governed by ehe public procurement rules, providcd thar ehe project falls within eheir 
scope. All public contraccs, whatevcr their value, musc be advercised in advance in 
the Belgian Public Tender Bulletin, which is an annex ro ehe Belgian Staee Gazccce. If 

 
 

 

Royal Decree of 14 January 2013 concerning ehe general comracting conditions for public 

procuremem contr:ıcts :ınd for conccssions of public works (collcccivcly 'thc 2006 Public 

Procuremcnt Rules'). Sec, for more details, Lindemans, Judo, V:ındeburie :ınd Maey:ıcrt, 

'Belgium', The Goııernment Procıırmıent Reııiew, Law Business Rcse:ırch, London, 2014, 

pp. 27-39. 

16 Contracting :ıuthoricics may :ıw:ırd public contracts by negoti:ıtcd proccdure, :ıfter 

publication ofa concracr nocice, in ehe following cası:s: 'in cxccptional cascs, when ehe n:ıturc 

of ehe works, supplics, or scrvices or ehe risks attaching chcreto do not permit prior over:ıJI 

pricing'. 

17 This procedure was uscd for projects including the prison cornplex in Haren, ehe Bus Dcpots 

Cluster il, the Projccr N60 Ronse and rhe clustcr of school infr:ıstruccure projccts in ehe 

Flemish Rcgion. 

18 This procedure was uscd, among others, fora complex public parking in Licge, a rest home 

in Moercbeke and rypically also for gas stations aJong the highway such :ıs ehe concession in 

Nazarcch. 

I9   For example, for thc Belgian Embassy in Kinsha.sa, social housing and thc Dcsign Cemre in 

Licgc. 
20 Such as the Nco projcct, the cram roure in Licge and thc 'Ecoquartier de Genappe'. 
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contracts meet ehe Europea.n threshold level, :ı noeice should also be published in thc 

Official Joumal. The negotiated procedure with prior notifıcation and the compecitivc 
dialogue are restricted procedures, which me:ıns rhac only the preselected cenders arc 
inviced co submic an offer. As long as the principles of transparency and equal ereacmcnt 
are respecced, the cendering authoricy is allowed co concact the candidates co ask for 
clarification or ro complere their expression of incerest. 

For PPP concracts that fal! outside ehe scope of the Belgian public procurement 
rules, such as land agreements and service concessions, appropriate advertising is also 

required.21 in the absence of any specific rules, the awarding of such comraccs is subject 

to the basic scandards regarcUng advertising and concract award thae are mencioned in 

the European Commission's Communicacive Incerprecation on ehe Communiry Law.21 

The concracting encicies are responsible for deciding ehe mose appropriate medium for 
advertising their concracrs. Other adequate and commonly used means of publication 
include the İnternet, national journals specialising in public procurement announcemencs, 
newspapers with national or regional coverage and specialise publicaeions. The awarding 
authoriry can set criteria for qualitative sclection, again, as long as the principles of 
transparency and equal creacmenc are respecccd. it is also allowed to contacc ehe cenderers 

ro ask for clari.fıcation or to complece eheir cxpression of incerest, under ehe samc 
condicions. 

 
u Requests for proposals and unsolicited proposals 

The use of e-rendering to solicit or submit a bid is permitred, required or prohibiced, 
depending on the public procuring body involved. The federal authorities have developed 

iT cools to process public concracts elecrronically, which a.re also made available co ehe 
authorities of ehe other levels. 

If a bidder has not been selected during ehe seleceion phase, he or she cannot 

submit an offer, except together wieh anoeher bidder who has been selecced. 

 
ıu   EvaJuation and granc 

in ehe concexr of the negoriated procedure with prior nocification and ehe comperitive 
dialogue, the concracting authority may provide that the procedure is conducced in 

srages, by applying rhe award criteria in the contracr documents so as ro reduce ehe 

numbcr of cenders co be negociated. Bidders are invited to submit a second offer ora best 
and final offer. The same procedure can be organised for ehe concraccs thar fall oucside 
the scope of ehe public procurement rules. 

During ehe negotiacion procedure, as long as ehe objece of ehe contracc remains 

ehe same and ehe principles of rransparency and equal rrearmenc are respeceed, rhe offers 
 
 
 

 

2) CJE, )4 Novembcr 2013, C-221/12, Belgacom; Council of State, 26 May 2014, No. 

227.535, Belgacom. 
22 Commission incerpretative communication on ehe Community law applicablc to comract 

awards not or not fuJly subject to ehe provisions of ehe Public Procurement Oirectives 

(2006/C 179/02), Official Journal, 1 August 2006, C-179. 
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can be amendcd. 111erc are no spccific legal provisions rcgarding ch:ınges :ıt the prefcrred 
bidde.rstagc. le is, howcver, gcnerally :ıccepeed eh:ıt 'subseanrial' changes ro ehe concr:ıct 
arc no longer possible ar ehacse:ıge. 

During ehe compecitive dialogue, thc alecrn:ıtives proposcd by ehe can<lidares can 
be amended :ıs long as ehe bidders do nor dcvi:ıtc frorn the 'essenrial' elcmcnts menrioned 
in ehe contrace nocice and concract documenrs. Also, oncc thcy havc been submirtcd, the 
csscntial elemen ts of ehe final offers cannor be modified. Afcer ehe seleccion of the mose 
economically advancageous tender, only minor changes to this offer arc stili allowcd. 

On ehe basis of the aw:ırd criteria, the contraccing auchoriry shall dcsign:ıre a 
prefcrred bidder. Normally, but not always/3 ehe oeher candid:ıres :ıre placcd in :ı 
\vairing room' in case the negociarions wich ehe preferrcd bidder fail, which allows ehe 
conrr:ıccing auehoriry ro designaee anoeher prefcrred bidder wichouc having ro organise 

a new eendering proccdure. 

Ünce awardcd, ali awards of conrracrs mceting ehe European chrcshold levcls are 
co be publishcd in borh ehe Public Tender Bullccin and ehe Official Journal, wich thc 
e.xception of concraccs chacfail oucside ehe scopc of the public procuremcnc rules. 

 
V THE CONTRACT 

Paymenc 

The paymenr mechanism is modelled in such a way chat ir allows ehe privaec partner 
co cover ies cosrs and realise a 'normal' return on invesrment, while simulr:ıneously 
providing for ehe desired gualiry at rhc lowesr possible pricc. 

In ehe majoriey of Belgian DBFM conrracrs, ehe paymenr consisrs of periodic 
payments made by ehe authoriry, usually srarring ar provisional acceptance, n:ımely, thc 
availabiliry dare of ehe encire assets or works, ora specific parr rhereof. TI1ose payments 
are intended eo cover ehe design, build, finance and maincenance and eheir amounr is 

fixed. However, as a rulc, the amoum of ehe paymenc for dıe facilicyscrvices, if any, 

is variable :ınd ta.kes into account ehe volume of the serviccs ro be providcd (number 
of meaJs, number of users, ere.). To ensure rhar the privaee partner offers cl1e requircd 
qualiry, a penalry poinc syscem rypically applies and the payınencs to be made are abarcd 
wieh availabiliry deductions or performance deducrions. Somecimcs, a bonus sysrem is 
provided, for inseance, in case of early availabiliry. 

A 0B concracc will rypically involve milestone paymcms, namely, one-off 

payments usually made upon ehe provisional acceptance of (a specific pare of} ehe assets 

or works. A combin:ıtion of boch paymenr mechanisms is also possible and will largely 

depend on ehe budgec rhat is available eo ehe contracting aurhoriry. 

Payments in ehe concexr of oeher concracc forms, such as a long-rerm leasc 

agreemenc or a buUdings righes agreement may be struccured differenrly and may, for 

instance, merely consist of an indemniry corresponding to the value of ehe works upon 

eermination. 
 

 

23 For ehe prison complex to be bu.He in Haren, ehe other candidates werc not put in thc w:ı.iting 

room. 
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ii St:ate guar:ıntees 

State guarantees play an imporr:ınc role in the financing of PPP projects as they allow thc 
prh-ate partner to optimise the fın:ı.ncial p:ı.rt of ics offcr since ehe risk premium thae the 
debr providers charge will decrease. 

Sr:ıce guarancees h:ı.ve been instirutionalised in the Flemish Region wieh ehe 
adopcion of: 
a the Decree of 7 May 2004 relating to provisions wich respect to cash, dehe and 

guaramee management of the Flemish Region;24 ehe value of this gu:ırantee is 

somewhat limited since it only applies co the principal amounts and can only be 

called upon in the last resorc; :ı.nd 

b the Decree of 24 April 2009 relating eo ehe refin:ı.ncing guaranree and the 
continued paymenr guarantee wich respece ro ehe availability payments and 

cerrain cerminarion payments in ehe framework of certain Flernish PPP projects 
of the Flemish Transport Company (De Lijn).25 

 
Often, depcnding on the conrracting authoriry, a combinarion of ad hoc 'gu:ımnrees' is 

offered consiscing of, for e."Xample, subsidy agrcemencs,u' reservaeions in ehe budgec and 
guarancced loan agreemencs.27 

As stated, the arnount and the nature of the stare guarancee thar is provided may 

impact the ESA neucralicy ofa project. 
 
 
 
 
 
 
 
 
 

24 Official Gaz.erte, 16 July 2004. The guarancee was, for inscance, already applied in the concexc 

of the Bus DcpocsClustcr I PPP projccc of De Lijn. 

25 Official Gaz.cm�, 4 Junc 2009. This guaramce was already applicd, among ochers, in the 

come:xcof ehe Bus Depocs Cluscer I and Cluster il PPP projcccs of De Lijn. 

26 Such as ehe Miniscerial Decrec of ehe Walloon Govcrnment of 24 Novembcr 2005 conccrning 

thc gram by the Walloon Housing Company of assistance to public service housing 

companies co promote the installation, devclopment and implemenmion of PPPs (Offici:ıl 

Gaz.ene, 16 Decc:mber 2005); the Ministcrial Decrcc of the \Valloon Governmcnt of 

19 June 2008 conccrning the grant to re:ı.l esc:ıte oper.nors ofa subsidy to encour:ıge the 

installation, development and execmion of partnership operations (in the social housc scctor) 

(Official Gaz.ene, 14 July 2008) and Article 404, 14° and 1490 of the Walloon Code of Social 

Aaion and Hcalth (Rest Homes) (Official Gazcnc, 30 August 2013). 

27 Such as the Decree of the French Community of 24 November 2008 on exceptional 

financing programmes for rc:nov:ıtion, construction, rc:construction or extcnsion of school 

buildings through public-private parmerships (Official Gazette, 3 March 2009). 

Also, for cxample, the case in the Brabo 11 PPP projecc (consmıccion of tram infrascructure 

and rencwal of adjacem streets and urban spaces in Antwerp), thc 'narional' football scadiwn 

in Brusscls, ehe clu.ster of school infrasuucture projcccs in the Flcmish Regi.on and the 

A-1J Bruges---Zccbruggc. 
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iii   Distribution of risk 

Alehough the 2006 Public Procurement Rules28 gencraJly apply to PPP projcccs, cypically 
ehe (major) Belgian PPP projects will havc dctailcd risk allocation provisions in thc 
projecc contracts, wh.ich will specifically exclude ehe applicaeion of the 2006 Public 
Procurement Rules in many respects.29 

A typical PPP contrace will distinguish: (1) 'risks of ehe authoricy' (i.c., risks bornc 
by ehe contracting aurhoricy); (2) force majeure evencs (i.c., risks more or less cqually 
borne by ehe comraccing aurhoricy and ehe privace partner); and (3) all ocher risks (i.e., 
risks borne by thc privace partner). lhe risks of ehe auchoricy and ehe forcc majeurc 
evcncs are, generally, exhauscively listed in ehe DBFM agreement (or similar).30 

GeneralJy speaking, ehe exacc aJlocacion of risks will differ from project co projecc 
and is subject to, among others, ehe cose allocation, ehe nature of ehe project or ehe 
existence of special circumstances, bur there are signs ofa market standard trend cowards 
uniformicy. Thc current preoccupacion wieh ehe requirement of ESA neutralicy31 has led 
co private parcners having ro accepc a shifc of risks. 

in PPP projeccs with a shorrer duration, or in case of ancillary works co ehe 'main' 
DBFM agreemenc (for example, in a separace DB or DBF agreemenc), ehe risk aJlocacion 
principles set ouc in ehe 2006 Public Procuremenc Rules are more ofcen applied without 
providing exceptions. ln such cases, if ehe privare partner encounters delays or suffers 
a prejudice resulting from circumstances attribucable eo ehe comraccing auchoricy or 
ics personnel, the privace partner is encirled co apply for an excension of ehe execurion 
periods, a revision or cerminacion of ehe conrrace or damages. 

 
ıv   Adjustment and revision 

Any amendmencs to the PPP conrracr during irs term should respect ehe rransparency 
of procedures and ehe equaJ creaemene of bidders, rneaning ehat ehe arnendmenes should 
not come down ro a renegociation of ehe essenrial terms of chaccomract.32 

In PPPs using the DBFM model, ehe procedure for amendmencs, as well as the 
financiaJ consequences of those amendmencs, are addressed in ehe contract. The privarc 
partner will only be compensated for additionaJ costs in case of amendments upon 
requesc of the auchority or due ro a relevant change in law. 

 
 
 

28 See footnotc 12, sııprıı. 

29 See Anide 9 of thc 2006 Public Procuremenr Rulcs. 

30 Auehoricy defaults, interruption of ehe works due to the :ıuthority (or :ıny :ıffili:ıced persons), 

chird-parcy inrerference (for instancc, procescs, vandalism, soci:ıl conAicts), permicting issues, 

loss of ESA neucralicy and a change in rclevant law are generally dcemed co be at ehe risk of 

ehe contraceing authoricy. 

Natur:ıl disasters, war, terrorism, r:ıdio:ıctive contamin:ıtion, ete., block:ıdcs or emb:ırgoes in 

Belgium or the European Union and other circumstanccs of :ın abnorm:ıl n:ıture resulcing 

in a parcy being unable to fulfil ali its obligacions, insofar chcse circumstanccs could not 

reasonably be foreseen or were unavoid:ıble are generally deemed force majeure events. 

31 Scc Scction II, suprıı. 
32 CJE, 19 June 2008, C-454/06, Pıwetext. 
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in comracrual strucrures subject to the 2006 Public Procurement Rules (DB 

agrecmenc, long-term lease agreement, ece.) a revision of ehe comract will only be possiblc 
upon request of ehe private partner in case it suffers a very imporcant prejudice, while 
ehe contracting authority can request such revision if the privace partner has realised a 
substantial advancage pursuanc co external faccors,33 but ehen only up to a max.imum of 
l 5 per cenc of the total price. 

Price revision consticuces a special case of revision and is built into ehe contraccco 
allow flexibility and to lower ehe price; ehe price revision mechanism usually works boeh 

ways and is normally realised ehrough a formula based upon indexacion. Price revision 
is subject to some conditions3�. Ofcen, it is limited co ehe maintenance and operation 
costs as the design and construction period is relacively short. To ensure that the services 
performed are always remuncrated at market prices, a benchmarking mechanism or 
market testing mechanism is somecimes built inco ehe concracc. 

 
v Ownership of underlying assets 

Wheeher ehe auehority or ehe private partner is ehe owner of ehe underlying assets will 

depend on ehe cype of contract ehat is entered into. 

Typically, in cases where ehe PPP project is suuccured on ehe basis ofa long-cerrn 
lease agreemenc or a building righcs agreemenc, ehe privace partner will cemporarily be 
ehe owner of ehe infcascruccure. At ehe end of ehe concracc, and in some cases of early 
rermination, ehe privace partner will be encitled co compensation by ehe authoriry, in 

principle, on an assec market value hasis at ehe time of cermination. Special requiremencs 
wieh respect co ehe condicion of ehe assecs upon transfer may apply. 

lf ehe private partner ereccs ehe construccions on ehe land owned by ehe auehority 
on ehe basis ofa sııi generis right, ehe ownership will automarica.Jly vest wieh rhe auchority 

as ehe works progress ehrough accession. in a DBFM Agreemenc, rhe privare partner 

will remain responsible for rhe maintenance of ehe asser, typica.lly for 10-30 years. 

Alehough the auchority will be ehe owner of ehe asset, ehe responsibilicy for ehe asset 
will only transfer ro it upon ehe expiration of ehe term of rhe DBFM agreement. Special 
requiremencs with respect ro ehe condition of ehe assets upon expiration of ehe concracc 
will apply. 

in a DB agreement, typically a one or rwo-year guarantee period afcer provisional 
accepcance will apply during which ehe private partner has to execute ehe works necessary 

co maintain the good condition of ehe infrascrucrure, make repairs and replace parrs 

as necessary, allowing for ehe use of ehe infrascrucrure in accordance wirh ehe oucput 

specifications. 

Granting of security over ehe assets will only be possible if ehe contractual 
framework allows for a transfer of real estate righcs, which is normally not ehe case in 

DBFM strucrures, but is more often ehe case in oeher PPP srrucrures. 
 
 
 

 

33 Aniclcs 56 and 60, 2006 Public Procuremcnc Rules. 

34 Anide 57 of thc Law of 30 March 1976 concerning economic recovery measures, Official 

Gaz.erte, 1 April 1976. 
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,·i   E:ırly termination 

in PPP scrucrurcs govcrncd by public procurcmcnr rulcs, thc provısıons on carly 
tcmıin:ırion set ouc in Anide 54 cc scq. of ehe 2006 Public Procuremenc Rulcs will, in 
principlc, apply, allowing cichcr p:.ırry cncountcring a subseancial dclay or suffcring a 
subst3nri:ıl prcjudice :ıs a resule of an omission, dclay or ocher foces accribucable co ehe 
other parry, to rcqucse ehe cerminacion of ehe agreemcnt, damagcs, or boch. in addition, 
ehe privacc partner can alsa eerminacc the agrecmenr in case of forcc majcurc.3� 

However, in ehe majority of PPP projeces in Bclgium, ehe p:ırcics will negociate 

spccific rcrmin:ıcion dauses. TypicaJly, in DBFM agrecmencs, the following early 

rcrminacion clauses can be found: 

ıı    Gener.ılly, the contracc will contain an exhausrivc lise of events which, upon 
cheir occurrence, allow ehe contraccing auchority to 'immediaccly' tcrmin:ıce ehe 

conrracc, such as not reaching fi.nanda! close, bankrupccy of ehe privaec panncr 

or poor performance. in addieion, the contracting aurhority will also be able ro 

cerminace ehe projecr agreemenc in case ofa defauJr of ehe privare partner thac is 

not remedied wichin a reasonable period of time. 

in case of cerminaeion, ehe contracting authority wiU generally compensare ehe 
privare partner for ehe works thac havc :ılready been carried oue after deduceion of 
certain amounes.36 

b lhe privaee partner wiJl be enritled co eerminate ehe project agreement in case of 
serious shortcomings by ehe contracting authoriry with regard ro irs obligarions 
under the contract, such as ehe repeatcd failure ro pay the availability paymenrs. 
The privace partner will rypically be compensated up eo ehe oucsranding amoum 
under ehe financing agreemencs (including any breakage cosrs) and will also 
receive a (pareial) compensation for the loss of profics. 

c in case a force majeure evenr ora risk of ehe authority (see fooınoee 28) occurs and 
the conrrace cannoe be pursued, usually eirher party will be emirled to rerminaee 
the agreemenr wirh immediare effecr. 
Duc ro the nature of this cause for rerminarion, borh pareies will bear some of the 
financiaJ consequences of ehe eerminaeion. 

d in case of volunrary terminaeion by ehe conrracring auehority, whether or not 
specifically provided for by the conrract, ehe privace partner will usually be 
compensared as ifa defaulr on the parr of the auchority had occurred. 

 
Finally, PPPs ehar fail oucside the scope of public procuremenc rules are subjeccco general 
rules of contract law unless ehe parties mucually agree upon eerminaeion provisions. 

 
 
 
 
 
 
 

 

35 lnsofar as this force majcurc cvent results in a significant prejudice for thc concraccor, cqualing 

at lcast 2.5 pcr ccnc of ehe amount of thc contracc, or excecding €100,000. 

36 Compensation for addicional coscs, insurance paymenıs rcceived, ete. 
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VI FINANCE 

Usually, PPPs are fin:ınced through long-term debr ranging from 70-90 per cent of lhe 

total investment cosc, whilc the remaining part is financed through cquicy (shareholder 
loans, equity bridge fucilicies, ece.). 

Market pra.ccice reveals thar, especially for larger projects (above €200 million), 
sponsors and lenders :ıre looking for a.lternative solucions with medium-term dcbc co 
be refinanced, ranging from seven ro 10 years ('mini-perm' loans),37 bond issuance 

solutions,3Sthird-party subsidies,3'J alternative invesrment seraregies,40 ete., since funding 
for thc whole life eyde ofa PPP projecc is both expensive and difficult to obcain. For 
larger PPP projects, cross-border finance is also available. Furrhermore, a sccondary 
market has developed, where internaeional funds and investors acquire existing SPVs or 
running management and operation conrracts. 

Lenders can take security over, interalia, subcontracts, reccivables, bank accoums 
and shares. Granting of security ovcr real escare will only be possible if ehe PPP contract 
provides for and allows a uansfer of real estatc rights. Lenders may also havc step-in 
rights, but those should be contractually provided. 

 
VII RECENT DECISIONS 

in 2015, ehe Belgian Council of State ruled that ehe award of the DBFM concrace for ehe 
Neo projece was not illegal41 and chus confirmed ehe validicy of this PPP contract thar 
was based on ehe compeeitive dialogue procedure. Nevertheless, ehe negociaeed procedurc 
with prior noeification remains ehe procedure mosr commonly used for PPP projeces. 
Case law has also confirmed ehe validity of PPP conrracts based on this provision; in rwo 
decisions of 2014, the Council of State indeed confirmed that ehe negotiaced procedure 
with prior notificarion can be used for DBFM contraces for PPP projects such as fora 
major prison4

! and foran office building.43 

 
VIII OUTLOOK 

Although ehe implemeneaeion of ESA 2010 inirially gave rise ro serious discussions as to 

ehe furure of PPP projecrs, market practice reveals ehae public-private partnerships havc 
 
 

 

37 The Flemish schools project (201O) was financcd by means ofa six-year mini-perm loan for 

ehe conscruction phasc and refinanccd by a long-tcrm dcbt upon complc:tion, combined witlı 

a gu:ırantee from ehe Flemish government. 

38 The A1 l higlıway (Brugge-Wesekappde) has, for instancc, been financed with EIB-supported 

project bonds. 

39 For instance, subsidics from ehe European Union. 
40 Such as the participation of insurance companics or instirucional investors like pension funds. 

4 J  Council of Sı:ıue, 5 January 2016, No. 233.376 co 233.379. 

42 Council of Scate, 8 July 2013, No. 224.298, Besix Group. 

43 Council of Scacc, 27 Junc 2014, No. 227.922, Fedimmo. 
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a futurc beyond ESA 201 O, although their appcarance has changcd: on thc onc hand a 
numbcr of ongoing projeccs are bcing or have bccn rencgociarcd,'11 whilc ncw projccrs 
are being srrucrurcd in linc wirh ESA 201 Oto guarantec budgct ncucraJicy4s and, on thc 
othcr hand, projects are carried ouc dcspirc being 'on balance shecc'.46 

As ehe abiliry of respcccive governmcnts co invesc dircccly is stili limited, 
cooperation with the privare sccror, cspecially for infrasrructurc projccts, stili cakes a 

prominenr place in ehe Belgian PPP market. 
The European Fund for Seraregic lnvesements (EFSI)47 is up and running since 

aurumn 2015, keeping the ambitious timecablc ser by Presidenc Jean-Claudc Juncker co 
implement ehe Invesanent Plan for Europe. The fucure of PPPs in Belgium will. among 
oeher things, depend on the funds chat will be made available by ehe EU for invesrmenc 
in infrascructure projects, as a means to support economic growth, and ehe abilicy of 
Bclgian aurhorities co secure ehe necessary European subsidies chrough the European 
Invescment Bank and ehe European Fund for Srracegic Invesemenrs.48 

\Xlithouc any doubc, ehe year 2016 will bring abouc some changes in ehe legal 
framework for PPP projeccs in Belgium, as ehe eerm for ehe implementation of ehe 
2014 European directives on public procuremenc49 (ehe '2014 Oirecrives') expires on 
18 April 2016. in the course of 2015, ehe Commission on Public Procuremenc prepared 

 
 

 

For exarnple, Brabo 2; ehe Flemish public transport operator De Lijn was originally slaced to 

hold a 26 per cent stakc in ehe projecc, bur chis has bcen 'significantly reduced' asa resule ofa 

contract restructure ro make ehe PPP compliant wirh ESAIO. 

45 For c:xamplc, rhe Alberc cana! bridgcs PPP; under ehe rerm.s of thc conrracr, ehe projecc will 
involve no cquicy concribution from ehe public sector because the government wancs co avoid 

ıhe risk chac ıhe project could be classificd asa public sccror asset in lighc of ESAl O. 

46 Such as ehe Antwerp police PPP project. 

47 The EFSI is a €16 billion guarancee from the EU budgec, cogcehcr with an allocation of 

€5 billion of ehe European lnvescmem Bank. These amouncs (togeeher €21 billion) should 

allow ehe EFSI co unlock €315 billion ofinvesrmencs. See Regulacion (EU) 2015/1017 of ehe 

Europcan Parliarnenc and of ehe Council of 25 June 2015 on ehe Europcan Fund for Scracegic 

Jnvesunencs, rhe European Investmenc Advisory Hub and ehe European Invescmcnc Projecc 

Ponal and arnending Regulations (EU) No. 1291/2013 and (EU) No. 1316/2013- ehe 

European Fund for Suacegic lnvestmenrs. 

48 The Flemish governmenc has alrcady idencified six priority seccors for which it shall examinc 

ehe possibilicy to apply for supporc from ehe EFSI including infrastructure and mobilicy, 

renewable energy, schools and social housing. The Flemish government has also set up a EFSI 

work group ehat is responsible for ehe coordination of ehe conscruction sices and the conc:ıcts 

wich ehe EIB. 

49 Directive 2014/24/EU of ehe Europcan Parliamcnt and of thc Council of 

26 February 2014 on public procuremenc and repealing Dircctive 2004/ 18/EC, Official 

Journal, 28/03/2014, L-94 and Oirectivc 2014/25/EU of clıe Europcan Parliamcnc and of 

ehe Council of 26 February 2014 on procuremenc by entitics operacing in ehe wacer, energy, 

transport and postal services seccors and rcpealing Directive 2004/17/EC, Official Journal, 

28/03/2014, L-94. 
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a new draft Public Procurement Ace chac w:ıs presented eo ehe Council of Seaee in ehe 
f.tll of 2015. On 4 Janu:ıry 2016, ehe federal governmenc presenced ehe draft bili eo thc 
Parliamem, and a voce on ehe draft bül is currently pending. However, given ehe absencc 
of revolurionary ch:ınges in ehe 2014 Directive, there will be no need for actors on 
ehe Bdgian PPP m:ırkee to fundamem:ılly rechink their views. Finally, ehe new Public 

Procurcmem Act will only t:ıke effect once the federal governmem has published ehe 
implementing pro,·isions co this Act - and this could ea.ke some time, as ehe experience 
of ehe implemenrarion of the 2004 Oirectives has shown. 
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Chapter 4 

 

BRAZIL 

Brımo \'ı1enıeck rıııd Mdrio Saadi1 
 
 
 
 

 
I    OVERVIBW 

The creation of rhe public-private parmership (PPP) model in Brazil dares back to 
2003 with the publicarion of ehe PPP Law far the Sraee of Minas Gerais (Seaee Law 
No. l 4,868/03). Subsequencly, in 2004, the PPP Law for rhe Srace of Sa.o Paulo (State 
Law No. 11,688/04) and Federal Law No. l 1,079 (rhe Federal PPP Law) were also 
published reinforcing this type of parcnership. The PPP legislation was bom of the need 
ro aecrace privare invesrmenr in infrasrrucnıre projects in Brazil in the following areas: 
waeer and sewage, healeh and hospitals, administrarive facüieies and logisrics, including 
roads, urban mobiliry, undergrounds and rransporcarion in general. 

The parries involved in a PPP conuact are ehe private investor (rhe concessionaire), 
which is rhe invesror interested in invescing capital in an infrastrucrure project, and 
rhe government, which includes ali entiries of rhe Braziüan public administration in 
general, such as agencies, public foundacions, state-owned companies and other entities 
conrrolled by ehe federal, state or local governments and rhe federal, state and local 
governments themselves (the granring authority). 

in Brazil, a PPP is a specific form of concession, which differs from ordinary 
concessions; in the larrer ehe economic-fınancial feasibility of rhe project is based 
exclusively on levying tariffs on users of rhe granted accivities (services). The PPP model 
allows rhe granting ro private parries of services in which rhe government is ehe (direct or 
indirect) user and concessions far pubüc services and other acrivities in which payments 
by ehe granting authoriry are deemed necessary for structuring a project and fees charged 
by rhe concessionaire on users of such services. 

 
 
 
 
 

Bruno Werneck, partner and Mario Saadi, senior associatc with M:mos Filho, Veiga Filho, 

Marrey Jr c Quiroga Advogados. 



36 

 

 

Brıızil 
 

 
lhe main distinccion becween a PPP projecr and ordina.ry concessions involves 

payrnenrs ehe gr-andng authority execuees co a PPP concessionaire throughouc ehe 
performance of ehe agreement in order to ensure ehe feasibiJiry of a project. The 

concessionaire and ehe governmenr share ehe risks of ehe projecr in a PPP and a 

scare guaranree is creaced, in ehe beginning of ehe projecc, co assure payments by the 

government co ehe concessionaire. 

in view of ehe foregoing, a PPP is a greac opcion for projects chat are not 

self-sustaining, projects chac require or are benefired by significant invescments and 
projects ehac involve ehe provision of long-term services; PPPs encourage privare-sector 
participacion in governmenr-relared projeccs. 

 
il    THE YEAR iN REVIEW 

The pasc years have been crucial for PPP projeccs in Brazil. in 20 I 4, Federal PPP Lıw 

reached irs eeneh year of exiscence wirhout raising any conseirurional challenge and 
wieh projects being implemented in ehe mosc varied sectors. Relaced rools, including 

requescs for proposals from private parries gajned more strengrh and arrraceed significanr 
participarion from inrereseed parties. 111e councry ended 2015 wich 83 PPP agreements 
being executed in the country, reaching more than 97 billion reais in invescmencs.2 

According co public sources, more ehan 90 projecrs are currently under analysis.3 

Brazil hosred ehe FIFA World Cup and many of ehe essential infrasrruccure 
projeccs were scrucrured under ehe PPP model, including sradia in ehe srates of Rio de 
Janeiro, Bahia, Pernambuco, Ceara and Rio Grande do Norre. 

in 2016, Rio de Ja.neiro will hosc ehe Olympic and Paralyrnpics Games and 
many urban and transporracion-related projects are being implemenced ehrough ehe 
PPP model. The projecrs carried ouc boeh by ehe cicy and ehe scare of Rio de Janeiro 
include: (1) ehe Maracana Sradium; (2) ehe Olympic Park, a sporting complex which 
is being built for the Olympics and Paralympics Games where ehe aehleces' Olympic 
Village and sorne sporcing venues are locaced; (3) the Porto Maravilha Urban Operation, 
a PPP designed for reviralisation of ehe porc region in ehe city of Rio de Janeiro and 
whose services include conservation and maintenance of road infrastructure, walkways, 
green areas, public squares, public lighting, urban cleaning services and household 
crash collecrion, mainrenance of drainage network and sewers, support ofa mass transit 
necwork, inseallation and operarion of bike racks, signage and maintenance of hiscorical 
and cuJrural poincs of inrerese and community services; (4) the Light Rail Transit, being 
buiJc with light rail cars thac will circulate through downtown Rio and in ehe city's port 
region connecting an area of six lines and 32 scops and stretching over 28 kilomecres 
(17 miles). 

The majn concessions executed in 2015 under the PPP model indude projects 

in urban seccors (Casa Paulista Project in ehe State of Sao Paulo), healthcare sectors 
(Diagnostic lmaging Servicesin the State of Bahia), urban mobilicy (Light Rail Transit in 

 
 

 

2 ExamL Magazine, cdition l, 103 dared 9 Dccembcr 2015, pagc 28. 

3 lnformation available in www.cbic.org.br/pppsrcgionais/nordcstc/papcr.pdf, pagc 15. 

http://www.cbic.org.br/pppsrcgionais/nordcstc/papcr.pdf
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thecity of Samos Merropoliran Region), warcr and scwage services {in rhe city of Para de 

M1nasin the Srate of Min:ıs Gem.is), and public lighring services (City of Caraguatacuba, 
Sracc of Sao P;ıulo, and Sao Jose do Meriti, State of Rio de Janeiro). 

As we amicipated, in 2015 PPP provcd eo be an imporranr vehicle for rhe 

de'\-elopmem of public lighting sysrems. lhe largese projece was seruccured in rhe cicy of 
Sio Paulo. Fe:ısibility scudies for ehe mainrenancc, optimisaeion, operation and expansion 

of ehe cicy's public ligheing necwork (ehe largese and mose complex projece for public 
li:,uhring in ehe world, which included ehe replacemenr of more ehan 600,000 lighcing 
poims wich an escimared value of 7 billion reais) have becn implemenced. The grancing 
,urhority has already issued comperieive bidding documenrs. Similar inieiatives are being 
de'\-doped by several municipalities, including ehe cieies ofVir6ria, Cuiaba, Macei6, Belo 
Horizonce and Forcaleza. 

 
Ill  GENERAL FRAMEWORK 

Types of public-private partnership 

A PPP is a mechanism under which ehe governmenc hires a supplier of services to 

implemenc a relevanr infraserucrure projece, which in eurn commies to make investments 
pursuanr ro ehe agrcement and is granced ehe righe to operaee ehe projecr rhroughour the 
long-term agreemenr. 

There are two cypes of PPP concessions in Brazil. The firse is ehe sponsored 

concession, whereby ehe privaee concessionaire, pursuant to ehe PPP agreement, receives 

fees fi-om users of the services supplied and ehe agreed paymencs from the public partner. 

The second cype is the adminiserative concession, whereby ehe governmenc is ehe 
direct or indirect beneficiary of ehe service rhat will be provided by rhe privaee partner. 

in chis case paymenc is made exclusively by the government. 

ln boeh of the above cases, ehe concessionaire is allowed eo explore ancillary 

acchities co rhe concession or associated projects. This permission increases the 

concessionaires' revenues and increases ehe investors' interest in PPP projecrs. However, 

a portion of ehe additional revenue earned by the concessionaire on ehe provision of 

ancillary services muse be shared wieh ehe graming auehoricy or with ehe services users. 

The meehod of paymem for ancillary services must be deeermined in ehe PPP 

agreement and ehe graneing authoricy mighe elect ro discounr irs share of paymems on 

ehe payment it is obligared ro ehe concessionaire or it mighr recain irs share on the tariffs 

to be paid by users. 

PPPs are largely useful for ehe government; they permir contracting for 

consmıcrion, managemem and provision of services wirh berter payment methods and 

asa resule they arrract rhc inrerese of privaee invesrors who mighr introduce new methods 

and technologies. The governmenc manifestarion of incerest, for instance, looks eo PPPs 

when investmenrs in key areas are needed bur public funds or public expertise are lacking. 
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il The authorities 

PPPs may be executed in Brazil by the governmenr in general, including special funds, 
agencies, statc-owned companies, mixed public-privare corporations and ali other 
entiries that a.re direccly or indireccly conrrolled by the Brazilian federaJ govcrnment, rhc 
sr:ıres, the federal dist.ricc and municipalities. 

At the federal level, the PPP Managemcnt Commiaec (Management Commictee) 

has jurisdiction to sec prioricies for services co be performed under a PPP model. The 
Management Commicree is responsible for ehe coordinacion of such projecrs and 
composed of members of cl1e Miniscry of Planning, Budgec and Management, which is 
subordinaced to the Ministry ofTreasury :ınd ehe Brazilian Presidency. 

The Federal PPP Projecr Unit, which is responsible for ouclining ehe technical, 
economic and financial aspects offederal projecrs and for undertaking feasibiliry srudies, 

is a parr of the Minisrry of Planning. 
Addicionally, other branches at federal level may develop their own projccrs and 

have powers ro stipulate proccdures for thc execurion of agreemencs and ro aucl10rise cl1c 
commencemenr of competitive bidding process as well as approve bidding documents. 

A process was recencly initiared by the Brazilian Miniscry of Defence, which published 

requesr for proposaJs concerning the management of an inregrared communication 
necwork for the Aeronaucics Command, which includes provision of services, equipmenc 
and systems related co communication infrascrucrure to supporr cercain activicies rhac 
Command is responsible for, in parcicular, ehe Aerial Space Conuol and the Brazilian 
Air Defence. 

Although the federal government has not yet made use of the Federal PPP Law, 

the federal Managemenr Commictee model has been followed by some scaces. 
The srates of Sa.o Paulo, Minas Gerais, Ballia and Pernambuco, for insrance, have 

ali devdoped rclevant PPPs programmes, with ehe execurion of projeccs in d.ifferenc 
seccors, such as underground uansportacion, roadways, stadia, public health and 
sanication. Those scares rely on ehe Management Commiccee, PPP units and srace-owned 
companies or funds gr:ınting stare guaranrees in favour of concessionaires. 

 
uı General requirements for PPP contracts 

Generally, ehe following rules must be observed in PPP agreemencs: 
a ehe government may not delegate irs regulacory and jurisdictional accivicies, or irs 

exercise of police powers and other inherently public accivities; 
b ehe pa.rties must scipuJace fiscal responsibility in the PPP agreemenc; 
c ehe parties must show transparency in their procedures and decisions; 
d ehe parcies must objeccively allocace the risks that may arise during the performance 

of ehe granced services; and 
e ehe financial suscainability and socio-economic advancages ofa PPP project must 

be tak.en inco account. 

 
in addicion, chere are rhree main limications on the use of PPPs: (1) the amounc of ehe 
conuact may not be less chan 20 million rcais; (2) ehe term of ehe comract may not be 
less than five and more than 35 years, including any applicable extensions and must be 
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comp:uible wirh rhe rep:ıymenr of ehe invcstmcnrs m:ıdc; (3) ehe PPP may nor resule in 
agrttme.nts with the sole purpose of hiring labour, supplying insrall:ıcion cquipmcnt or 
imphnting public works projecrs. 

Tiıe execution ofa PPP :ıgreemenr musc also be prcccded by a compctitivc bidding 
proct.-dure and irs commencement is conditioned ro the following: 
ıı auehorisation from ehe relevant authority :ıccompanied by a tcchnical repon 

demonstrating thc convenicnce and timing of ehe panncrship and ehe rcasons 
rhat justify ehe choicc of :ı PPP (ehe value-for-money rest); 

b prcparacion ofa financial impacr escimation in the years in which ehe public-privace 
parmership agreement will be in force; 

c prepara.cion of an estimarc conraining ehe inAow of necessary public funds to 

perform the obligations undertaken by the government during ehe rerm of ehe 
agreemenr; and 

d the inclusion of ehe scope of ehe PPP in ehe governmcnt multi-annual plan.4 

 
IV BIDDING AND A\VARD PROCEDURE 

The execution ofa PPP muse be preceded by a compericive bidding process. Before ehe 
commencemcnr of the comperirive bidding, drafrs of thc inviration to bid and agrecmenr 
co public consulration must be published in the officiaJ press, newspapers of general 
circulaeion and in elecuonic media. l11is notice musr stipulare ehe grounds for ehe 
bidding process, rhe idencificacion of ehe scope of ehe projecr, the lengrh of the comrace 
and its estimaced value. The notice must also provide fora period of ae least 30 days for 
comments and at lease seven days museelapse berween ehe time for comments expire and 
ehe dace of ehe official publicarion to bid. 

The enactment of the notice of competitive bidding might also be subject ro a 
prior environmenral permie or ehe issuance of direcrives for the environrnenral liccnsing 
of ehe project, depending on ehe scope of ehe contracr. 

 
Expressions of incerest 

PPP projects in Brazil may be drawn up directly by the govemment or in collaboration 

wieh a privaee party. A privaee invescor may take part in ehe preparation of ehe requese 
for proposals issued at ehe behest of ehe granting authority or the authority may granc 
privare invesrors an authorisation eo conducc feasibility studies for a PPP not proposed 

by ehe public adminisuacion. 
A manifesracion of interest or an unsolicited proposal is used for obtaining 

feasibiliry seudies on specific public works projeccs. Ir is a rool employed by major 
public and privace enrities, and it seeks to encourage private parries co participate in ehe 
organisation of infraserucrure projects. 

Manifestations of inrerest may be prepared by public or private emities (such 

as companies under governmenr conrrol) and chey make it possible co obtain from 
 

 

4 lhe mulci-annuaJ plan is a budgctary tool used to estimate the disbursements of the public 

administr:ıtion for the nexr four years. 
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private-sector parmers cercain rechnicaJ; legal, and economic informarion regarding 
proposed infrascrucrure projects. Pubüc authorities may aJso requesr additionaJ scudies 
co obcain a higher level of expercise from privace partners. 

 
ü    Requests for proposaJs and unsolicited proposaJs 

Unsolicited proposa1s precedc the requesr for proposals. le begins wich a formaJ requesr 
by any inrerested party co ehe governmenr seeking to assess rhe feasibiliry ofa specific 
PPP projecr. The government will review ehe request and in case of approval, ir will 
publish a notice or announce irs intention via digiral medi::ı. 

111e government's norice wiU include the purpose of the solicited proposaJ and ir 
must include: 
11 an announcement of ehe government's intention to receive proposaJs from 

incerested privare parcies; 
b the procurement of studies into the technicaJ, financiaJ, economic, environmencal 

and legal viabiliry ofa projecc; 

c an invicacion for concributions that invesrigare mechods and systems for 
implememing the projecr; 

d demonsuation of cosc reduccion whcn ehe proposed PPP model is compared with 
ocher models, which must be conducced by the granring authoriry; 

e demonstration chat ehe proposed project conforms to ehe mosc appropriatc 
model; and 

f the elaboration of feasibiliry scudies on ehe project. 

 
The public notice introducing ehe request for proposals must aJso indicare rhe scope of 
rhe projea and specify the nacure of ehe relationship benıveen ehe public and privace 
encicies. The nocice musc establish the cerm during which inceresced parries will have ro 
undercake research about ehe proposed projecc, as well as guidelines governing ehe use of 
this procedure by che government enciry. 

 
iü    Evaluation and grant 

Thc comperitive bidding process for cxecution of PPP agreemencs may include a 
qualificacion srage under which bidders not able to reach a minimal standard wiU not be 
aJlowed ro participacc in subsequent scages. 

Addicionally, the government musc either award thc concession to ehe bidder with 
thc lowesc cosr ro the government or ehe biddcr with the besc proposal, when considering 
boeh ehe criterion above and the besr rechnical skills available, according ro a weighcing 
syscem escablishcd in the invitation ro bid. 

The bidding documents musc also stace ehe manner in which bidders musc 
presenc rheir proposals. Bidders might be rcquired to provide written proposaJs in seaJed 
envclopcs, or written proposals foUowed by an invitation to bid. The latter must always 
be made inverscly co rhe grading order of the written proposals. The invitation to bid 
cannot limit ehe number of proposals to be offered by the bidders. Nevenhdess, the 
bidding document may limit the number of invited bidders to those whose wricten 
proposaJs have not exceeded 20 per ccnc of thc amounc set fonh in the best proposal 
previously put forward. 
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Compeeieive bidding documencs may also provide for ehe rcversal in ehe ordcr 

of qualificacion and awarding stages, in which casc once the stage of grading of offcrs 
has cndcd, ehe envelope concafoing thc qualification documenrs of the highcst-gradcd 
bidder musr be opcned eo dceerminc whether thc condicions established in ehe invitation 
eo bid have been mcc. Ünce ir has been ascerrained thae the bid meers ehe requiremenrs 
set fonh in the invirarion eo bid, ehar bidder will be declared ehe winncr. 

 
V THE CONTRACT 

Payment 

Pursuanc to a PPP agreemenc, ehe public parcy may agree ro pay ehe concessionaire 
by: bank transfer orders, assignmenc of credies orhcr than rax credies, grancing it rights 

againse the governmenc, grancing rights againsc public assers or any other means 
permitred by law. 

A PPP agreemenc may eseablish ehae paymenc be conditioned to ehe performance 
of the service by ehe concessionaire. This eype of paymenc must be disclosed by the 
graneing authority in the bidding documencs. Such rcquirement may vary from case to 

case, considering ehe operational and eechnical aspecrs applicable to each PPP agreement. 

Asa general rule, payment by ehe public parry must be preceded by the completion 
of the work by the concessionaire. The main goal here is to creare incencives for ehe 
concessionaire ro compleee ali ehe work and timely commence ehe provision of services 

pursuane ro ehe agreement. 

As a resule, only after ehe concessionaire begins ro perform ehe service will rhe 

granting aurhority be obligared to pay it. Nevenheless, ehe auehority may be authorised, 
pursuant to specific terms ofa PPP agreement, ro make payments ehar relaee ro portions 
of the service already available for use. in addieion, ehe granting auchoricy may allocaee 
resources in favour of the concessionaire for rhe acquisirion of cerrain assees required to 
carry oue the concession. Such resources may be allocared prior to ehe beginning of the 
gramed services. 

 
ü    State guarantees 

Among other mechanisms authorised by law, paymenc obligacions undcrraken by ehe 
public parcy in PPP agreements may be guaranceed by: (1) pledge of revenues; (2) 
creation or use of special funds contemplated in the law; (3) purchase of guarantees 
from insurance companies that are not under public control; (4) guarantees granted by 
internarionaJ organisations or financial institutions not controlled by any governmenr 
authoricy; or (5) guarantees put by guarantor funds or state-owned companics created 
especially for that purpose. 

The scaee guarantee feature, which is permitted in PPP agreements, is an importanc 
innovarion in administrative agreemenrs in Brazil; this feacure ensures payment of public 
partners' obligations and serves as a guaranree in ehe event oflawsuits and claims against 
ıhe govcrnmenc. This tool is one of ehe main factors rhat distinguishes ehe legal regimen 
of l'PP agreemenrs from ordinary administrative agreements or concessions. 
 
 

 
41 

1 



42 

 

 

Brazil 

 
A coun decision addressed the importance of ehe public guarancee feamre in PPP 

projects in a dispuce thac involved a PPP concracc cxecuced by ehe Municipality of Rio 

das Oscras Uusticc Courc for ehe seaee of Rio de Janeiro, September 2013). 

This casediscusses a PPP agreement executcd by ehe Municipality ofR.io das Ostras 
in 2007 for the expansion and operation of irs municipal sewage syscem. A guaramec 
fund was creaeed to assure ehe municipalicy's financia.1 obligacions. A financial inseicurion 
was hired by the municipalicy to managc cJ1e fund and eo provide ehe guarancee. Thc 
concession:ıire began providing ehe service agrecd on the PPP agreement in 2009 and 
received regular paymcnts by ehe public parcner. 

Howc\'er, in January 2013, ali payments due ro ehe municipality's supplicrs (work 

execucors, material suppliers and service providcrs) wcre ecmporary suspendcd by a 

Municipal Decree enacred by cJ1c newly elccced mayor of Rio das Oseras. As a resule, 
payment of services performed becween J:muary and February 2013 was not made by 
the granring authoricy. 

The concessionaire chcn requcsred paymenr from ehe financia.1 inscicurion char 
provided the guarancee. At thac poinr, ehe municipaliı:y auempced co cermin:ıce the fund's 
managemenr :ıgrcemenc wieh ehe fin:ınci:ıl insrinıtion. According to ehe concessionaire, 
the agreement beeween the municipalicy and ehe financial inscicucion seck co fruscraee 
thc guarancee and avoid furcher paymencs. l11e concessionaire sued ehe municipa.licy co 
procecc the enforce:ıbilicy of ehe guar:ıncee. 

The courc recognised thac PPP agreemenrs involvc relevanr public inccrescs, 

considerable capical invescmenc and long-cerm relacionships. it seemed clear co ehe 

courc chac wichoue ehe effeccive guaranree of paymcms, the imeresc of privace panies in 
executing agreemencs with the governmenr would be severely affecred. Considering thar 
PPP agreemencs may reach eerms of 35 years, the main purpose of scaee guaranı:ees in 

such agreemems is co gram scabilicyco privare panies. 

The courc ordered thar the financial institution in charge of ehe fund's management 

comply with ies concractual obligacions and pay ehe amouncs due under ehe guarancec in 
favour of the concessionaire in case of public default and until anoı:her insrirution was 
hired co replace ir. 

The decision was received by ehe market with great enthusiasm and it has been 

seen as a precedenc rhat could serve to mirigate polirical risks and dispuces. However, 
Minister Francisco Falcao from the Superior Court of Jusrice, on an appeal eo chac 
decision seeking eo suspend it, granrcd, on 18 May 2015, the suspension of ehe effeccs 
of chat decision in view of aUeged financial difficulties thar the granring auehoricy would 

be undergoing owing to the political crisis, reduction of the amounr passed on to public 
encicies, crisis within Petrobras and a reduction in the price ofa barrel of oil. 

The Minister did not understand rhar the judiciary power is not rasked wich 
managemcnc of public rcsources, and determined ehe transfer of arnounrs received in 
citle of oil royalcies, which was against the municipaliry's laws and ehe Courr of Juscice's 
decision, which did not examine the municipaliry's currenc financial constraints. 

 
iü    Allocation of risk 

PPP agreements must provide for the allocation of risks between ehe parties, including 
chosc relating co accs of God, force majeure, acts of state and excraorclinary economic 
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rish. RdC\-ant risks, especially thc ones that can bring financiaJ cffcccs, including 
�ropriation and grological issucs, which are difficult to measurc, must be addrcsscd 
by thc public partner. 

Thc Justicc Court of Sao Paulo issued a decision in Scptember 2014 involving thc 

possibilicy of cxpropriations to be undertaken by a concessionairc ofa project to build 

an underground subway line according to a PPP agrcemcnt. The responsibility related 
to thc compensation for the expropriation was allocated co the granting authority. The 
owncr of some properties in the affccted area sued the concessionairc, alleging that it was 
illegalfora concessionaire to proceed with the expropriations. 

The judges assigned to the case reviewed the relevant statutcs: the Federal 
Consricucion, the Federal Conccssions Act, the Federal PPP Law, the Sao Paulo State 

PPP Law, and the PPP agreement. They decided that since the Sa.o Paulo State PPP Law 
ıudıoriscs rhe allocation of expropriations ro ehe concessionaire and ehe PPP agreement 
cm.blished that ehe concessionaire was tasked with ehe obligation to undertake necessary 
apropriations, ehe concessionaire was entitled co proceed witl1 such expropriations, even 
tbougb the required compensation would be paid directly by the state. 

The Courc in that case upheld ehe PPP statutes and the reporting judge reminded 
tbe C.ourt that ehe PPP regime in Brazil is established by law and supporred by specific 

ruJcs thar have not been declared unconscitutional and eherefore should be maimained. 
ln a nucshell, a well-addressed risk matrix is ehe means of ensuring ehe protection 

of privare imerescs when executing PPP agreemencs. As a general rule, ehe risk should be 
allocated co ehe party ehat is able to manage it at the lowese cost. 

 
iv Adjurunent and revision 

PPP agreemencs must also contain methods for payment adjustmene and indexaeion, 

as well as mechanisms for maintenance of the services over the years. The concract 

clau.ses providing for aucomatic review of payments based on mathematical indexes 
and formulas do not need further confirmation by the public party, unless grounds for 
rtjea.ing the review of ehe invoice are submitted by the public party within 15 days from 

dıc submission of ehe invoice by the concessionaire. 
Conrract adjustmencs and rcvision criteria must be written in ehe PPP agreemcnt 

and bascd on the services to be execueed and on ics implementation during ehe cerm of 
the concession. 

 
v Ownership of underlying assecs 

Aı ehe rime of the execurion ofa PPP agrecment, ehe granting authority must transfer 

to dıe concessionaire all public assets necessary for the performance of the services. The 
conccssionaire will ehen be tasked wich the maintenance and renovation of these assecs. 

in ad<lition, ehe concessionaire must purchase and invest in ali the equipmenc, resources 
and goods necessary for the adequate performance of services. The assets involved in the 
provision of the granced services will become public property at the termination of the 

PPP agrcemenr. 
Upon teı:nunation of the conccssion, ali assets and righcs subject to reversion 

ınruferred co ehe concessionaire must be recurned ro ehe granting authoricy, which 

wilJ continuc wich ehe rendering of services (direccly or by means ofa new competitive 
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bidding). The reversion ar the end of contracrual rerm must be effected with an 
indemnification of the ponions of investments connected ro ehe assets subject ro reversal, 
nor yer paid, arnortised or depreciaeed. 

 
vi Early termination 

PPPs agreemencs may be cerminaeed as a resule of: 
ıı the end of the concracrual rerm; 
b recovery demanded by public incercsr (as a resulr ofa rakeover launched by thc 

grancing aurhoriry); 
c forfeirure; 
d rerminaeion (as a resule ofa  lawsuir iniriared by the concessionaire against thc 

granting authoricy); 
e annulment; or 
f bankruprcy or exeinction of ehe concessionairc. 

 
The graming authoricy mighr, during ehe rerm of rhe concession, demand recovery of thc 
service from the concessionaire based on collecrive public interesr. 1his recovery will only 
rakc place after prior paymenc of indemnifıcarion ro the concessionaire anda specific law 
authorising the rakeover of the service. 

If the concessionaire is in breach ofa PPP agreemenr, the granting auchoricy 
reserves the righr to eicher declare forfeirure of the PPP agreement or apply conrraccua1 
penalcies. The declaration of forfeirure must be preceded by a determinarion of the 
concessionaire's defaulr rhrough an adminisrrative procedure with ehe righr by ehe 
concessionaire of full defence and due process of law. The forfeirure must be declared by 
a decree from ehe graming aurhoriry, regard.less of prior indemnification, which will be 
determined in the course ofa specific procedure. 

The PPP agreement may also be terminared by the concessionaire, as a resuh ofa 
lawsuit against rhe granting authoricy for breach of contracr. 1he services under ehe PPP 
agreement musc not be interrupted by the concessionaire until ehe publicacion ofa final 
court decision on the case. 

 
VI FINANCE 

Pursuanr co the PPP model in Brazil, the concessionaire is responsible for financing ehe 

capital expenditure and for making proper invcstments in ehe operational expendirure of 

the projecc. The financing strucrure usually consists ofa pan in equity invesrmencs to be 

made by ehe sponsors of the projecr (i.e., shareholders of ehe special purpose company 

incorporared wich the purpose of implementing and managing ehe partnership projecr) 

and pare in debr invcsrmencs, usually contracted with state-owned or private financial 

insticutions. 

Scate-owned banks usually play a role in the 6nancing of PPP projeccs offering 
credic lines with favourable market races. Moreover, governmental measures have 
been developed co improve financing mechanisms involving public projects, such as 
infrastructure bonds. 
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VII RECENT DECISIONS 

Recaıt decisions issued by Brazilian courcs have involvcd rclevanc aspcccs of PPP 
agrccmencs. The mosc recenc decisions on chis copic arc dccailcd below. 

The Direct Accion of Unconsticutionaliryfiled by ehe Governor of ehe Scate ofSao 
P:ıulo, which discussed a municipalicies' jurisdicrion ro lcgislace its local sewage. This case 
alleged ehe unconscicucionaliry of ehree laws enacted by ehe Municipaliry of Guarulhos 
which escablished: (1) a Policy far Wacer Supply and Sanitation Sewage Public Service; 
(2) a PPP co provide wacer supply and sanitation sewage serviccs; and (3) rhe Regularory 
Agency for Basic Sanirarion Public Services. The Courc of Justice far ehe Scate of Sao 
Paulo decided thac ehesc laws approved by rhc municipaliry 'acquircd rcgional rclevance, 
and nor exdusively local', which means, in ehe courr's view, chac ehe managemenc of waeer 
rcsources in the Sao Paulo meeropoliran arca musr be shared berwecn municipalirics and 

the srare; this understanding was followed by ehe Supreme Federal Court. 
Thc argumenr sustained by ehe Municipaliry of Guarulhos in ehe case, which was 

supporred by some judges in their voces, was ehac ehe municipaliry, owing ro the primacy 

of local incerest, could not be prohibired from legislaring eheir local se,.vagc, as long as 
ir does not jeopardise other municipalicies in ehe Sao Paulo metropolican arca. The voce 
in the plenary of the Courc ofJuscice was cighr and decided by chree vores of difference. 

in addition, a courc decision issued in Seprember 2015 by ehe 3rd Lower 

Treasury Courc of ehe Srace of Sao Paulo involved ehe legaliry of ehe calcularion ofa cariff 
adjustmenc pursuanr co a road managemem concession agreemenc in ehe Srate of Sao 

Paulo berween ehe ReguJacory Agency for Transporracion Public Services for ehe Srace of 
Sio Paulo and the Concessionaire of Anhanguera-Bandeirances Road Sysrem. 1hat courc 
decided thac ehe demand of ehe proposal, not ehe accual demand, musc be used in ehe 
calculation of ehe cariff adjuscmenc; this mechod of calculacion caused a greater increase 

in revenues ehan the loss suffered by the concessionaire. 

The judge also decermined the invalidiry of ehe addicional and modifying term 
signed by ehe parcies which stipulaced ehe meehodology for tariff adjustmenc calcuJation. 
in his opinion, the cariff adjusrmenc clause in thac agreemenr had co consider the 
facıs that gave rise co ehe conrracrual imbalance and not merely forecascs chac do not 
correspond co currenr facrs. 

 
VIII OUTLOOK 

After more than 1O years of existence, ehe PPP model has been very well accepted in 

Brazil. le was creared to arrracc capital to finance infrasuucrure projeccs in ehe coumry and 

it has been broadly adopted in the most diverse sectors. AJchough the federal governmenc 

has not irnplemenced any PPP projecc in the pasr decade, scatc governmencs have made 
extensive use of eh.is mcchanism. Some efforcs have been made to devdop PPP projects 
in spccific seccors at the federal level such as highways, irrigaeion and defence projeccs, 
but none of ehem have been granced yet. 
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Looking :ıhead for the furure of PPP in Br:ızil, ehe expectation is that this law 

\,iU oonrinue toplaya decisive role in ensuring the viabiliry of major and much-needed 
infrasmıcrure projects in the councry in the nexc few years, inclucling airporcs, railways, 
urban rransporracion, hospitals, solid wastc, sanitation, water supply and public lighcing 
projecrs in f-ederal, states and municipalities levels. 
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CANADA 

Doııglas J S Yoımger, Heidi Visser, Patrick Oııft 
 
 
 
 
 

I OVERVIEW 

Over ehe pasr 12 years public-privare parrnerships (PPPs or P3s) have become a significanr 
parı of ehe Canadian infrasuucrure landscape. Starring with the crearion of Parmerships 
Britlsh Columbia (PBC) in 2002, ehe PPP model has become a commonplace in ehe 
Canadian provincial infraserucrure procuremenc. in the early days of P3s in Canada, 
many of rhe seminal projeccs were in the transporration and highways field, with ehe first 
rwo major P3 projeces in Brirish Columbia being ehe Canada Line Rail projece and ehe 
Sea-ro-Sky Highway lmprovernenc project. This quickly metarnorphosed inco projeccs 
in ehe healehcare sphere following ehe publicaeion of the Onrario governmenc's Building 
a Better Tomorrouı - lnfrastructure Planning, Finandng and Procurement Franıeuıork far 

Ontarios Public Sector, and ehe esrablishmenc of irs Alternate Finance and Procurernenr 
(AFP) programme and ehe Oncario Infraseructure and Lands Corporacion (lnfraseruccure 
Oncario or 10). Since chae time, 59 hospieal projects have been procured in Oncario 
using a P3 approach, while 13 hospiral projeccs have been procured in British Columbia 
ona similar hasis. Oeher provinces such as Quebec and Saskarchewan have also procured 
major hospiral projeccs using a PPP approach. 

in lighc of ehe widely recognised success of ehe early P3 experimencs in British 
Columbia, Oncario and Quebec, other provinces such as Saskacchewan, Manicoba and 
New Brunswick have also implemenced P3 programmes and procured major projeccs 
using a P3 approach. The federal government esrablished a separate agency, PPP Canada, 
which beca.me operational in 2009, and whose mandate was ro lead P3 procurements of 
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fcdcr.ıJ governmenc infrastruccun.: projeccs and ta providc co-funding co provincial and 

municip:ıl P3 projccts {wich a parcicular cmphasis on projects undertaken by smaller 

provinccs and municipalicies). 

Thc gcographic scope of PPP procuremcnc concinues ta expand chroughouc ehe 

councry as ncw provinccs and ınunicipalicics cxperimcnt wich ehe model. Simil:ırly, ehe 

r.ıngc of assccs procured using a PPP approach concinucs ro expand. ll1e wide :ırray 

of succcssfully-coınpleccd PPP projects in Canada includcs not only highways, bridgcs 

and hospic:ıls, but also sccuricy and dcfcnce esr:ıblishmcnc facilicics, prisons, schools, 

courchouscs, daca ccncrcs and, morc rcccntly, municipa.l mınsportatioıı projcccs. Major 

municipalitics across Canada havı::also uscd P3s to procure such divcrsc assets as roads 

and communiry ccntres as wcll as wastc and scwagc treatmcnt facilities. 

Cınada's approach and comnıitmcnt to PPP procurcmcnt has becn widcly 

hailcd chroughouc ehe world, acrr:ıcring major multin::ırional companics ro parricipacc 

in Cınadi::ın procurcmcncs. Can:ıdi:ın 'bcst pracriccs' in rclation to PPP procurcmcncs 

ha\'e resulted in P3 procuremcnrs achieving commcrcial :ınd financial close more quickly 

c.ha.n in orher leading jurisdicrions while, at ehe same time, srandardisation of tcmplare 

projccc and procurcmenc documencation has significantly rcduccd ehe cosr and ehe time 

required to succcssfully procure and close P3 projects. 

 
il   THE YEAR iN REVIEW 

The year 2015 showed a marked increase froın ehe prcvious year in ehe number of PPP 
projects reaching financial close in Canada, as rhc number rose from 19 projecrs in 2014, 

ro 33 in 201S. l11e tora! valuc of PPP projccrs in 2015 was C$ l 8.26 billion - 23 of which 

werc grecnfield projects wirh a total value of C$ 14.05 billion. These represent a record 

for ehe Canadian markcc, narrowly beating the 2014 rerurn of 21 greenfield projeccs. 

Fifteen projccts v:ılued ar ovcr C$1 billion have re:ıched financial close since 2008. 

Of c.hosc, four doscd in ehe 2015 calendar year: the Eglinton LRT, ehe New Champlain 

Bridgc Corridor project, thc 407 East Phase 2 and ehe Regina byp:ıss.2 

Looking at the over.ı.11 number of projects in Canada which have eieher been 

complercd or are curremly in process (undcr construction or in procurement) as of ehe 

end of 2015, Ontario lcads by a wide margin in the number of PPP projecrs: 118 against 

British Columbia's 43 and Alberra's 21. Fifty-nine of ehe 118 projeccs in Ontario were in 

ehe hospica1s and hcalchcare sector, with rhe second largest sccror bcing eransporcation, 

wirh 17 projects. llıe same seccors also lead in British Columbia (13 and 9 respeccivcly).3 

Each year, ehe Canadian Council for Public-Privare Partnerships issues National 

Awards far lnnovarion and Excellencc in Public-Privace Parınerships (P3s). The award 

winners for 2015 were: 
 
 
 
 
 

 

2 Source: lnfraAmericas -A record breaking year for Canadian core infrastruccurc - 

21 Dcccmber 2015. 

3 Sourcc: Canadian Council for Public-Private Pannerships. 
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Gold Award winners 

New Champlain Bridge Corridor Project - Effecrive Procurement Award: one of the 
brgest infrastrucrure projects in Norrh Amcrica, expccted ro modernise the Champlain 
Bridge corridor and provide world-class infrasrrucrure ro Montrealers, including nvo 
new bridges with a lifespan of I 25 ye;ırs. 

Eglincon Crossrown Ligin !bil Tr:ınsit Project - Projecr Financing Award: the 
l:ırgesr transit expansion in Toronro's history and the first transit projecc ro receive 
funding through green bonds for environmentally friendly infrasrrucrure. 

Humber River Hospical Project - Infrasrrucrure Award: one of Canada's largesr 
:ıcure care hospirals and Norrh America's firsr fully inregraced and inreroperable digiral 
hospiral. 

 
ıı    Silver Award winners 

Okanagan Correcrional Cemre Projecr - Communiry lnvolvement Award: ehe füsr 
maximum-securicy correcrional cemre ro be bwlt on Firsc Nations l:ınd in Brirish 
Columbia. 

Saskarchewan Joint Use Schools Projecc l and 2 - Innovative Parrnerships Award: 
ehe largest new schools conscruction project in Saskatchewan's hisrory, includcs thc 
design and delivel)' of l8 modern scace-of-rhc-arr schools on nine joinc-use sices in chree 
communiries. 

 
III GENERAL FRAMEWORK 

Types of public-private partnership 

1he most popular rypes of PPP structures used in Canada are Build-Finance (BF), 
Design-Build-Finance (DBF), Design-Build-Finance-Mainrain (DBFM) and Design-
Build-Finance-Operacc-Maintain (DBFOM). There are other less commonly used 
scructures such as ehe Design-Build-Operace-Maintain (DBOM) and Operace-Mainrain 
(O&M) structures. 

Under each of the above struccures, the projecc is awarded by a public secror 
auchoricy to a private partner, rypically made up of a consortium of private entiries 
wich the required expertise, pursuanr ro a competitive requesc for proposals (RFP) 
procurement process. As the name implies, in a DBF project, the private partner will 

be required co design, build and provide construction period financing for ehe projecr. 

in a DBFM or DBFOM projecc, in addition to designing and build.ing the projecr, the 
private partner will also be required ro maintain, or operate and maimain, the faciliries 
that were designed and built by it. lbe !arter approaches will also require thc private 

partner co secure equiry and senior debt financing ehroughour ehe entire term of the 
conrracc. 

In each case, ehe relevanr authoriry would enter into a comprehensive project 

agreemenr (PA) with ehe private partner sercing out ehe righrs and obligacions of ehe 

conrraccing parries for the durarion of the projecc. The privace partner (Project Co) will 

be a special purpose vehicle, mosc ofren a general or limited parrnership. 

Under a DBFM or DBFOM modd, Project Co generally subconrraccs (or 
'drops down') irs design and construction obligacions to a design-build concractor 
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:ınd ics opcracions :ınd maincenancc obligations ro a facilicies management or O&M 
subconcractor. lhe purpose of these agrccmcncs is ro ensure chat Projecc Co's kcy PA 
obligations are delcgaccd to subcontraccors having ehe expcrtise and capacicy (tcchnical 
and financi:ıl) to perform such obligacions. 

in addition eo ehe cwo main subconrraccs rcferrcd ro abovc and depending on thc 
nacurc of ehe projecc, Project Co may enccr inro additional subcontracts. For example, 
in a recenr civil projecc in Saskacchewan, which involvcd a rehabilitation element during 

ehe conscruction pcriod, Projecr Co also cncered inro a construcrion pcriod relıabiliration 
agreemenc for ehe provision of rehabilieaeion serviccs during tlıar pcriod. 

The O&M seruceure referred ro abovc is a form of 'Alcernaeivc Service Ddivcry' 

and is sometimcs considered co be a P3. Under chis structure, ehe public auehoriry 

concr.ıccs witl1 a privarc scccor enciry solely for ehe delivery of serviccs. Under such 

concrace, ehe public auchoriey would set performance criceria and a penalty regime, as 

would be ehe case in rcspect of ehescrviccs porrion under a DBFM or DBFOM contracr. 

Projects where ehis structure has been uscd include ehe Canmore \Xlater and Wastcwacer 

Syseem in AJberta, and tl1e Goderich Water and Waseewaeer systcm in Oncario. 

A seruccure somecimes used in Canada is ehe DBOM model. llıe fundamencal 
difference becween DBOM on one hand, and DBFM/DBFOM on ehe oeher, is ehat 
under a DBOM arrangcmenc ehe full price of tl1e design and construction is paid during 

ehe consc.ruction period or upon achievemcnc of subseancial complction. As with BF or 

DBF projccts, a DBOM scruccure may requirc ProjeccCo co provide consrruccion period 
debr financing. Undcr a Canadian DBFM/DBFOM srruccure, by conrrast, though a 

significanc portion (25-85 per cenr) of ehe design and construction cosr is paid to Projecr 

Co during ehe conscruction period or on subseancial compleeion, ehe remainder is paid 
{in ehe form of amorrised debt service and equiry returns) as parr of ongoing monehly 
service payments during rhc operaring period. 

 
ii The authorities 

As a federal counrry, ehcre is no single auehoriry or pubüc body in Canada rhat has 

jurisdiccion over or responsibiliry for PPP projecrs. Under rhe Canadian consticution, 
rhe provinccs are granted extensive jurisdiction encompassing a broad range of matters, 

including healchcare, roads, warer, transit and waste. As a resule, mosr P3 infrasrructure 

projects co date have been inieiated and procured by provincial governments or 
provincially regulared entities (such as hospirals). These procuremencs are frequently 
overseen by spccialist agencies escablished by ehe provincial governments to evaluate, 
scrucrure and manage ehe procuremenc of large-scale P3 projects. 

These agencies include InfrascrucrureOncario, PBC, SaskBuilds and Infrascrucrure 
Quebec. Ocher active P3 provinces, such as Alberra, have creared specialist units 
within designaced governmenc ministries ro manage P3 procurernencs. This approach 
is widely perceived to have been of significanr benefit to ehe P3 procurernent model 

as these agencies have become reposirories of P3 expenise staffed by knowledgeable 

and expcrienced employees who understand ehe complexities and challenges of PPPs 
frorn a legal, cechnical and financial perspecrive and who are rherefore able co assess the 
viability of adapcing a P3 approach co specific infrascruccure projeces, drive ehe projeccs 
eo financial close efficiently and expeditiously, and, once closed, assisc with the ongoing 
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moniroring and implemcnration of ehe projccts. For cxamplc, ehe agcncy may :ıssist thc 
rdC'\-ant authoricy, following financial close, wich conrract inrcrpretation, coordination 

";th contr.ıcting partics and dispurc resolurion. 

lt is worth nocing that, in somc provinces, ehe rclevant governmenral auchority 
nuy procure projeccs itself wiehout the assiscancc of specialist agencics. For cxamplc, 
a municipalicy in 0ntario may decide to build a waste-ro-energy projcct within its 

jurisdicrion without the assistance of 10. And somecimes spccialist agencies (such as 
10 or PBC) may act only as advisers to ehe relevanr governmencal authority with a 
�ponsibiliry rhar is much more limited than irs normal role would be. A reccnc example 
of such an arrangemenr is ehe Warerloo LRT projccc in which 10 acred solely in the 
capacicy of adviser ro ehe regional rnunicipalicy in ehe procuremcnc process. 

Set our below are ehe procuring authorities for ehe federal governmenc and some 

of ehe provinces. 

 
iü   Federal entities 

Ac ehe federal level, PPP Canada,4 is a federal Crown corporation esrablished ro work 

wirh the public and privare seccor ro supporr PPPs and ro encourage ehe furrher 
developrnent of Canada's PPP market. PPP Canada has a dual mandate, providing 

federal P3 funding ro provinces, rerritories and municipaliries, on ehe one hand, and 
managing the procuremenc of federal P3 projecrs on ehe other. 

A recenr example of the latter role was ehe C$2.15 billion New Bridge over ehe St. 
Lawrence P3 projecr, in which PPP Canada assisted ehe federal Ministry of Public Works 
and Government Services Canada with ehe procuremenc. 

 
iv   Provincial procuring authorities 

0ntario: 10 is a Crown corporaeion owned by the Province of 0ncario5 whose role 
consisrs of procuring, delivering and managing infrastruccure projecrs in 0ntario, 
primarily chrough alternarive financing models, on behalf of rhe provincial governmenr. 

10 has been instrumental in assisting relevanc authorities in procuring projecrs in 
0ncario and has developed srandardised procedures and remplace agreemenrs for such 
projecrs. These standard procedures and remplate project documenrs have also formed 
the nudeus of project agreernents used in orher jurisdicrions, such as rhe one developed 
for ehe Regina Bypass project in Saskatchewan. 

Brirish Columbia: PBC is a crown corporation owned by the Province of British 
Columbia6 responsible for ehe planning, delivery and oversight of major infrastruccure 

projecrs in British Columbia. Similarly ro 10, PBC has standardised procuremenc 

procedures and developed cemplace docurnencs. Also similar to 10, ehe srandard 
procedure and remplare documents have been used outside of British Columbia, such as 

 
 
 
 

 

4 www.p3canada.ca. 

5 www.infrasuucrureonrario.ca. 

6 www.parmershipsbc.ca. 

http://www.p3canada.ca/
http://www.infrasuucrureonrario.ca/
http://www.parmershipsbc.ca/


52 

 

 

• 
Cımada 

 
with the Nine Joint-Use Schools project in Saskatchewan and ehe Billy Bishop Airport 
Pedesui:ın Tunncl project which was procured by rhe Toronto Porr Auc.horiry (a federal 
corpor.ırion). 

Saskatchcwan: SaskBuilds is a Crown corporarion owned by ehe Provincc of 
Saskatchewan; responsible for assisling the relevanr aurhoriries with rhc planning and 

execurion of large infrastruccure projects in Saskatchewan, including chrough ehe usc of 
public-priv:ıre pannerships. SaskBuiJds has successfully managed the procurcment of and 
reached financiaJ close on four major P3 projeccs in ehe pasc 18 months, inclucUng ehe 
Regina Bypass Projeccand rwo bundled schools projects involving a total of 18 schools. 

Quebec: lnfrascruccure Quebec is a governmenc agency of ehe Province of Qucbec8 

and has completed a number of infrastrucrure projeccs in Quebec. 

Albena: Albena lnfrastructure -  Alrernate Capiral Financing9 is a minisrry 
responsible for infrascruccure planning, building and managing government-owncd 
infrasuucrure. \Xlith respecc to PPPs, it operaces in accordance wieh a ser of policies :such 
as ehe AIT P3 Assessmenc Framework, ehe AIT P3 Procuremenr Documenr Guide and 
ehe AIT P3 Procuremenc Frameworkı.o 

New Brunswick: There :ıre rwo concerncd departmencs in New Brunswick: the 
Depanmenc of Supply and Services,11 which is responsible for severaJ provinciaJ PPP 
projeccs in the educacion and correccions sectors; and New Brunswick Dcparcmem 
of Transporcacion,12 wich responsibiliry for several PPP cransporcacion projeccs in the 
province. 

 
v General requirements for PPP contracts 

With ehe exception of cercain domestic or internationaJ trade agreemencs13 and legislarion 
esrablishing procuring authoriries, chere is generally no legislarion char specifically 

regulares ehe procuremenc of PPP projeccs in Canada. Accordingly, ehere are no definitivc 
legal requirements in respecr of ehe minimum or maximum rerm of PPP conrracts, vaJue 
chrcsholds for using PPPs, or criteria that must be considered in decermining whether 
PPPs musr, or should, be used for projecc delivery. There exisrs, however, as described 
below, cerrain federal and provinciaJ legislacion, as well as guidelines and policies 

implemented by various procuring authoriries, chac addresses or otherwise provides 

guidance in rclacion co specific PPP projeccs or certain classes or aspeccs of PPP projeccs. 
The absence of specific legislation regulacing PPP projeccs means rhac such 

projeccs will be subjeccco gencralJy applicable laws such as contracc laws, corporaee laws, 
 
 

 

7 www.saskbuilds.ca. 

8 www.sqi.gouv.qc.ca. 

9 ,.,ww,infrascructure.alberta.ca. 

l O A link to these policies can be found on chis page www.infrastrucnıre.alben:ı.ca/2.htm. 

l l  www.gnb.ca/0099/indcx-e.asp. 

l 2 www.gnb.ca/O113/index-e.asp. 

13  For examplc, the Agreemenc on lncernal Tradc, 201O Alberta, British Columbia and 

Saskarch�an New West Parınership Trade Agreemenc, and tbe 2008 Atlancic Procurement 

Agrecment. 

http://www.saskbuilds.ca/
http://www.sqi.gouv.qc.ca/
http://www.gnb.ca/0099/indcx-e.asp
http://www.gnb.ca/O113/index-e.asp
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rnvironmcntal laws, land laws and so on. As laws may vary from one province to thc 
othcr, or as betwcen provinccs and rhc federal govcrnments, it is imporrant to be aware 
of ehe potencially differenr applicable laws when undercaking PPP projeces in differem 
jurisdictions. 

11ıe Canada Stratcgic lnfraserucrure Fund Ace is a federal acc, enacted in 
2002 'co cstablish a programmc to providc contribucions for ehe carrying out of 

scrategic infrascrucrure projeccs'. 1l1e objece of ehis Ace is seaced co be 'co provide for 
the paymenc of concriburions to eligible recipiencs for the carrying oue of large-scale 
scr:ıtegic infrastrucrure projects thac concribute to economic groweh or quaJicy of life in 
Canada and chae advance Canada's objeccives wirh respece to infrastrucrure.' This Act 
is adminiscered by ehe relevanc Miniscer and defines 'eligible recipiencs' and 'scracegic 
infrascrucrure'. 

in Oncario, 10 was escablished pursuanr co ehe Oncario lnfrascrucrure Projeccs 
Corporarion Act, 2011. IO's objects, as set out in ehe Act, include providing financing for 
infrascruccure purposes and advice and services, including projecr managemenc, contracc 
managemenc and devclopmenc, relaccd to public works. 1here are also in Onrario rwo 
projecr-specific picces of legislacion dealing with Highway 407: Highway 407 Act, 
1998 and Highway 407 East Compleeion Act, 2001. BrieAy, these Accs are concerned 
with the privatisacion of Highway 407. 

Lcgislacion in Quebec includes an Act respeccing Infrascrucrure Quebec, which 
cscablishes Infrascruccure Quebec and grancs it irs compeeences. The ocher Quebec piece 
of legislation is an Acc Respeccing Transport Infrascruccure Parmerships (2000), which 
imposes certain requiremencs wirh respecc ro any long-cerm parcnership agreemenc 
becween the government anda privace cnterprise for the conseruceion, repair or operacion 
ofa transport infrascruccure. 

Relevanc legislacion in Brieish Colurnbia includes ehe Transporcaeion lnvestment 
Acc (Pare 2)[SBC 2002) Chapter 65 which auchorises and enables highway P3 projeccs 

and thc delegation of government authoı:ity co concessionaires, ehe Transporcation 
lnvcstment (Port Mann Twinning) Amendment Ace, 2008, and ehe Healeh Seccor 
Parcnerships Agreemenc Act, a fairly short ace dealing with partnership agreements 
relating to healehcare facilities. 

Additionally, ehe federal government, as well asa number of provinces, are subjecc 
ro financial administraeion legislaeion,14 pursuant to which government approval is 
required for rhose aspeccs of projeccs ehat involve ehe assumpcion of contingent liabilieies 
by the governmene, such as the granting ofa guarantee or indemnicy. 1l1ese Acts also 
require annual legislarive appropriations co be made in respecc of payments (including 

payments under P3 projecr agreements) out of the governmenc's consolidared revenue 

fund.15 

A number of provinces and municipalities have issued policies and guidelines to 

manage the procurement and performance of PPP projects widıin their jurisdictions. 
 
 

 

14 For example, FinanciaJ Administration Act, RSC 1985 c.F-11, Financial Administration Act, 

RSO.1990 c.F.12. 

15 See, for example, Section 26 of the federal Financial Administration Act, R.S.C. 1985, c.F-11. 
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For example, AJberca has issued ehe AJberca's Public-Privare Parcnership Frarnework and 
Guideline; British Columbia has issued ehe Capital Asset Managernenr Framework; and 
various municipalities, n:unely ehe Ciry of Ottawa, ehe City of Sr. Alberr, ehe Ciry of 
Edmonron and ehe Ciry of Ca.lga..ry, have eaclı issued a P3 Policy. Thcse policies and 
guiddines can be quite comprehensive, ofren including a policy framework, derailed 
guidelines describing ehe province's or municipaliry's minimum srandards, policies and 
processes for managing capital assers, and pracrical resources. The federaJ governmcnc and 

cenain provinces have esrablished screening policies or guidelines requiring all projects 

having a value in excess ofa specified ehreshold ro be considered for procurernenr and 
ddivery by way ofa PPP model, unless chere is a compelling reason not to do so16 

(through ehe newly-elected federal govcrnmenc has indicated rhat it inrends ro remove 
ehe screening ehreshold for federal projects). 

Policies and guidelines do not have ehe force of law. Nonetheless, expecration 
and practice is chac rhc procuremenr of PPPs will conform ro, and be undercaken, in 
accordance wieh such policies and guidelines. 

In parr as a resulr of the active PPP market in Canada over ehe pa.st decade, 
'besr practices' have evolved. 1hese are srandard practices, such as ehe appoincment ofa 
'fairness monicor' ro oversee ehe fairness of ehe procuremenr process, which are accepred 
by ehe PPP indusrry, including new procuring authoriries underrak.ing PPP procuremem 
for ehe firsr time, as integral ro ehe Canadian PPP process. 

PPP procurements are subjecr to periodic audit wiehin eacb jurisdiction, which 
may lead ro policy changes affeccing ehe manner in which PPP projecrs a..re evaluared, 
seleaed or procured.17 

 
IV BIDDING AND AWARD PROCEDURE 

The bidding and award procedure in Canada normally includes ehree consecutive scagcs, 
as follows: 
a planning (pre-procuremenc); 

b procuremcnc; and 
c conrracr managemenc. 

 
Depending on ehe narure of ehe projecr, ehe planning scage consists of rhe procuring 
authority underraking a ser of srandard procedures such as ehe idenrification of rhe 
requfred economic need {e.g, a new hospical ro be builc, as current medical faciliries 
are no longer able to support the growing populacion in a particula..rarea). Ünce rhe 
economic nced is idemified, a business case will be prepared to assess which procurement 
approach is mosr appropriate for ehe project. 

Ünce it has been derermined char a PPP approach is best suited for ehe projecr, 
the auehority will typically commission a value-for-money (VFM) srudy, which (amongsr 

 
 

 

16 for c:xample, C$50 million in Ontario, C$l 00 million in BC and C$ 100 milüon federally. 

17 2014 Annual R.eport of the Office of the Auditor General of Oncario - lnfrastruccure Ontario 

- Altcrnacive Financing and Procurement. 
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other things) will comp:ıre the anticipated cosr of the projccr using the PPP mcthod 
.against ehe cosc using a convencional procuremenr method. This helps the authoricy 
not only justify using cl1e PPP oprion since it will bring value for money, but also to 
derermine which PPP srrucrure should be applied to provide the mosr value for rhe 
public sccror. lt is worth noring rhat although the VFM rest begins during the planning 
snge, rhe final VFM report is issued only after financial close, incorporaeing the financial 
informarion conrained in cl1e successful bidder's bid. 

Once ehe public enriry deeermines cl1ae ıne PPP oprion is likely eo be the most 
suirable option for ehe projece, it will rypically perform projece scoping and projecc 
screening. These include ıne deeerminaeion of ehe full scope of the project and ehe 

devdopmenr of base costing, functional plan and initial scheduling, risk assessments, 
determining stakeholder requiremencs, and many oehers. 

After a decision has been eaken co procure the project using a P3 approach, the 
acrual procuremenr will commence. Canadian P3 procurcmems rypically involve three 
distinct stages: 
a request for qualifications (RFQ); 
b request for proposals (RFP); and 
c evaluation and granc. 

 
Each of these seages is discussed in greacer detail below. 

Following the decision co proceed wirh the projece, the public entity wiU need 
to cake various preliminary steps to ready ehe project for construction. For example, ehe 
public entity will purchase or appropriate the required land for the project. In a highway 
projece, for example, ehe public entity would acquire ehe pieces of land necessary 
for the planned highway corridor. The public entity will a1so commence seakeholder 
engagements. Such aceivities may continue during ehe procurement phase and any 
outstanding obligacions on financial close could be eransferred to Projece Co. 

The _final stage in a PPP projece is the contract management phase which 
com.mences on fınancial close. This is ofcen referred ro as 'when ehe real work begins'. in 
this phase, ehe authority will have to ensure mat Project Co is performing irs obligations 
under the PA in connection with performance monitoring and reporting, contract 
adminiscracion, governance (e.g., eseablishment of commietees), commissioning and 
completion and communication. 

 
Request for qualifıcation (RFQ stage) 

The fım stage in the procuremenc of P3 projects usually involves the issuance of an RFQ. 
la accord.ance wieh Canadian procurement rules, chis document will almost invariably 
be made available universally by way of advercisemenc or on a public sector procuremenc 
website, with any interesred parties being enrided to submit a rcsponse. 

The RFQ will contain a summary of the project and the anciciparcd procurement 
process and will invite inrerested parties co submit a response that demonstraees thcir 
financial and technical expercise. Submission requirements and applicable evaluation 
criteria will be direcred to obtaining information in parties' responses which provides 
derailcd insighr inro eheir consortium members': 
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a financial and cechnical capacicy to perform ehe projecc; 
b abilicy ro raise ehe required financing for the project and ehe rype of financing that 

will be used; and 

c experience, resources (both rechnical and financial) and uack record in undertaking 
and successfully building, fınancing and operating sirniJar P3 projects. 

 
RFQ responses will be evaluated by ehe authoricy's projecr team, in conjuncrion wieh ies 
key excernal advisers (financial, technical and legal). Ünce ehe evaluacions are complece, 
the auehoricy will generally prequalify a shortlisc of chree proponenes which will be 

inviced co participate in ehe procurement and co receive the RFP. On Build-Finance and 

Design-Build Finance projeces, auehorities will often shorclise four or five proponencs. 

 
ii    Requests for proposals and unsoücited proposals 

Once ehe RFQ srage has been compleced and prequalified bidders notified, ehe RFP will 
be issued co ehe prequalified bidders witl1 ehe aim of seleceing a preferred bidder ro encer 
inco ehe PA wirh ehe authoriry. 

The RFP will indude ali pertinenc project information, including such matters as 
timelines, submission requiremenrs and evaluation criteria. A draft of the PA, including 
'outpur specificarions'16 serting out ali ehe eechnical requiremencs of ehe projecr, will be 
included wieh and form pare of ehe RFP. 

Following ehe issuance of ehe RFP, an inceraceive process berween ehe authoriry 
and each bidder (referred eo variously as 'commercially confidenrial meecings' or 
'bilarerals'). Critical inreraceions eake place during ehese meetings, where each bidder 
meets separaeely and on a confidencial basis wieh ehe public eneity eo deal wieh design 
and eechnical issues, ehe proposed paymenr mechanism, insurance requirements and eo 
consider proponenc commencs on proposed PA terms and condirions. 

in response to ehe RFP, bidders submit decailed eechnical and financial proposals 
eo thc public encicy for evaluation. In some projects, bidders may be requested or invired 
eo submit additional documencs relating to scoping changes and innovations. Since 

ehe global financial crisis in iare 2008, RFPs issued by Canadian authorities generalJy 
conrain credic spread benchmarking provisions that permit adjustment of credic spreads 
on senior debe prior co financial close based on a basket of acceptable bond and financial 
benchmarks submitted by proponencs and pre-approved by ehe relevanc authoricy. This 
approach provides a safecy valve co proeecc debt providers against changes in financia1 
markets between ehe time of bid submission and expiry of ehe proposaJ validicy period 

{which can be up to six monehs) during which proponenrs are not allowed to withdraw 
their bids. This approach is particularly imporcanc in ehe Canadian P3 market where 
many major projeccs are funded by way of bond issuances. 

 
 
 
 
 
 

 

18 Differcnt provinccs and templatc documcnts rcfcr to oucput spc:cificacions by a diffcrc:nt 

name:, such as PSOS, 'pcrformance specificıtions', 'technical rcquiremcnts' and ochers. 
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it is rare in Canada for unsoliciced proposals ro be submittcd in relation to PPP 
procurcments and, pursuant eo government policies and procurcmcnt legislation, thcy 
arc unlikcly to be accepted by public secror authoritics. Other bidders are also likely eo 
objcct co an unsoliciced proposal being accepted or even considercd by ehe public entity. 

 
iii   Evaluation and grant 

Ünce the submission deadline under the RFP is reached and ali the proposals have been 
submined and accepted, an evaluation process follows whereby each proposal is evaluated 
and scored in accordance with ehe evaluation criteria and the scoring syseem set oue in 
the RFP. In its evaluation, the procuring authority will include relevanr ministry and 
other concerned public sector representatives on evaluation ceams along with external 
consultants and experts. The projecc would then be awarded co ehe proposal with the 
highesc overall score. 

A variety of evaluation models are used in connection with Canadian P3 projeas. 
Alberca and Saskatchewan prefer a cwo-stage approach in which proposals are first 
evaluaced for their compliance with ehe technical requirements set oue in the RFP and 
PA. If complianr, the proponents will then be invieed to submic a financial proposal, 
with the proposal comaining ehe lowest net present value being selected as ehe winning 
bid. A recem prominent example of rhis approach is ehe recencly complered Regina 
bypass project in Saskatchewan. 

Oeher procuring auehorities (most noeably 10 and PBC) take a different 
approach, with evaluation scores being allocated (based ona variery of criteria) for both 
technical and financial submissions. in ehar case, the successful bid will be derermined 
by caking into accounc ehe combined technical and financial scoring (chough even this 
model generally results in ehe lowesr priced bid being selected as a consequence of rhe 
relarive weighting assigned eo ehe eechnical and financial componenrs of rhe proposals). 
The East Rail Maincenance Facility projecr near Toroneo is a recenr example ofa project 
whose concrace was awarded using this type of evaluacion model. 

Following conclusion of ehe evaluation process, the highesr-ranked proponent will 
be nocifıed. Sometimes, ehe procuring authority may wish ro negoeiare or fine-rune some 
aspects of the proponenc's proposal before announcing it as ehe preferred proponent. 
In ocher cases, ehe announcemenc will follow immediately after conclusion of ehe 
evaluation process. The parties rhen proceed ro finalise and execute rhe PA (known as 
'commercial close') and ro negoeiate and execute ehe financing documenes ('financial 
close'). in large pare owing ro ehe fact char an almost final version of ehe PA is appended 
to ehe RFP, wieh few revisions being permitted thereafter, and proponents are required 
to provide evidence of committed financing wich their bids, Canadian jurisdiccions have 
been notably successful in achieving commercial and financial close very quickly after 
the selecrion ofa preferred proponenc. Even on very large and complicated P3 projects, 

6nancial close is usually reached wiehin 60-90 days of selecting a preferred proponent. 
Reccnr prominent examples of major projects closing within this time period include the 
Regina Bypass projecr, the New Bridge over rhe St. Lawrence project and ehe Eglinron 
Crosscown LRT project in Toronco. 

Projece design and construction (including ehe obtaining of relevanc permits and 
licences) will commence immediately after fınancial close. in some projects where it is 
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crirical co undercake cerıain elements of design and conscruction prior to closing (such 
as, for e.xample, where harsh climace condicions make it important ro commence work 
before the wincer season secs in), ehe auehoricy will emer into an early works agrcemenc 
with the successful proponent which allows it co start work prior eo commercia1 close. 
This occurred on the recencly completed Saskacchewan Joinr-Use Schools projcccs and 
ehe Rcgina Bypass project. 

 
V THE CONTRACT 

Payment 

\Xlhile examples e.xisc of PPP projeccs where revenue risk has been eransferred co the 
privare partner, in moscCanadian PPP projeccs ehe majority of Projecr Co paymencs are 
made by way of availabilicy payments over ehe lifetimc of ehe conccssion period.19 Some 
projeces include progress or milestone payments during ehe construction period or a 
large subscanrial complecion payment at ehe end of ehe conscruccion period. A number 
of Canadian PPP projeccs, especially civil projeccs,20 are delivered in phases, such thar 
ehe operarion and maintenance responsibilicies (and availability payments orher rhan 
rehabilicacion paymencs) with respecr co each phase will commence on complecion of 
ehar phase. 

Genera1ly, availabilicy payments during the opcraeing pcriod are reduced when 
ehe facilicy is unavailable or service quality standards are not met. Less rypical in Canada 
is a reduction in paymenr for lack of use by ehe public. For example, in the Canada 
Line projecc in Bricish Columbia, only 1O per cent of ehe paymenrs were dependent on 
ridership levels being mer.21 The Ontario governmcnr has recained ali risk associated wich 
colling on ehe Highway 407 extension projeccs and it is anricipaeed thae, if the Ontario 
governmem implemencs irs proposal ro add High Occupancy Toll (HOT) lanes to ocher 
civil projeccs, it will retain ehe revenue risk associaced with colling on such projects. 

 
i.i    Government guarantees 

ll1e majoriry of Canadian PPP projeccs provide for fixed, monchly availabiliry payments. 
While appropriacion risk exists, as governmencs must generally a1locare funds under a 
parliamencary budgecing process annually, chis risk is broadly accepted by ehe private 
seccor for PPP projeccsin Canada, based on ehe hiscory of PPP success in Canada and the 
perceived lack of political risk. Furthermore, while such monthly payments are subject co 
deduccion for qua1icy and availabilicy, as these functions remain almosr solely within ehe 
comrol of Project Co (or irs primary subconcraccors), paymenc is essencially guaranceed 
so long as Project Co mcccs ehe performance specifications. 

 
 
 
 

 

19 Matti Siematycki. 'Is there a Distinctive Canadian PPP Model? ReAections on Twemy Years 

of Pract.ice' (CBS-Sauder-Monash PPP Confercnce, Vancouver 2013), p.18. 

20  For ex.ample, Highway 407 East Phase 2 Project, the Rt. Hon. Herb Gray Parkway Project. 
2 l Sicmatycki, supra, ac p.23. 
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Alchough governmcnr guar:ınrccs are gcncr:ılly not providcd21 thc Provincc of 

British Columbia docs provide provincial guaranrees in respcct of projcccs that arc 
undcrraken through :ı provincial agency or similar arm, such as hospitals or social 

housing..!3 Howcver, gu:ıranrees are not rcquired for projcccs undercakcn dircctly by thc 
provincc (since the province icself is Projecc Co's concractual counrcrparry undcr the PA). 

To the extcnt privacc-sector financing is required for a project, it is standard 
practice to provide for protection of ehe financing arrangements through a direcc 
agreemenr wich ehe lenders thac will pcrmit the lcnders to rectify (including through 

novacion of ehe PA to a replacement concessionaire) Projece Co defaulcs, or situations 
thac could resule in defaulc, before ehe authoriry is permitted to eerminace thc PA.21 in 
chis way, ehe lenders financing rhe projcce are given ehe abiliry to takc certain seeps to 
remedy Project Co defaulcs or to novate ehe PA to a new Projecc Co in an effort ro rescue 

ehe projecr and ensure ehe concinuation of availabiliry payments. 

 
iii Distribution of risk 

in ali Canadian PPP projeccs, the uleimate goal is an opeimal allocation of risk ro the 
parry best able to manage ehe risk. Generally speaking, ehe risks inhercnc in design, 
construcrion, mainrenance, operation, financing, non-discriminarory changes in law and 
aspeccs of force majeure evencs are allocaced co Project Co. 

Conscruction risks eransferred co Projece Co rypically include risks for delay, 
defeccs and deficiencies, site health and safecy, labour, maeerials and equipment, 
resource availabilicy and permits and approvals. The allocacion of cercain risks, such as 
geotechnical condicions, utilicies and managemenc of uespassers, can be diseinguished 
becween vercical projeccs (where they eend co be allocaced ro Project Co) and linear 

projeccs (where ehe risk is more ofren shared). The majoriry of construccion period risks 
allocated to Projecr Co are dropped down ro irs design-build subconcractor. However, 
iris cypical for the design-builder's lacenc defecr risk to be limited ro 10 or 12 years, less 
than Canadian sratucory limieations periods. 

Similarly, operacing period risks allocared to Projecr Co (such as availabilicy, 
service qualicy, maincenance and rehabilitation) are passed down to ics services (or 
O&M) subconrracror. The services subconcracror does not always accept the balance 
of latent defect risk not assumed by ehe design-builder, which will, in chose instances, 
remain a Project Co risk. 

The risk of financing ehe construction of rhe project rescs aJmost entirely wich 

Projecr Co and ics lenders. The risk co the lenders is mitigated in DBFM and DBFOM 
projeccs by the requiremenc for Project Co ro concribure equity to ehe projecr. DBF and 

 
 
 
 
 
 

22 The Provincc of Ontario, as a matcer of practice, does not providc a guarantcc: for 

non-ministry PPP projects (such as hospicals). 

23 For c:xamplc, ehe Royal Jubilee Hospical project and ehe BC Howing SR0 Rc:newal lniciative. 

24 For ehe following, see Tim Murphy, 'Scructuring and Managing Construction Risks in Private 

Public Parcncrships' (Mc.Millan LLP: Toronro, 2008) pp.5-9. 
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BF projecrs (which are paid out in fuJI on complerion of consrruction) do not typicaJly 
involve an equicy concribucion, as a resule of which lenders may require additional 
performance securicy. 

 
ıv    Adjustment and revision 

After the PA is signed, adjusrments of and revisions ro the PA for marerial changes in 
scope and specified aurhoricy risks is through governmenc-approved variation or change 
orders (which may either be requested by clıe applicable authority or proposed by the 

design-build or operacing enricy via Projecr Co).25 The approved change order will resule 
in an :ımendmenc ro the PA to take accounr of such changcs, including changes in time 
for complecion and cost. 

 
v Ownership of underlying assets 

in Canada, ownership of the underlying assets almosc always remains wich ehe public 
secror. Project Co cypicaJly is gramed a non-exclusive licence to ehe lands and ehe facilicy 

co ehe excenc necessary to enable it co perform irs obligations under ehe PA. in rare 

cases, chere may be a lease arrangemenc during ehe operational cerm of ehe asser or 
ownership of ehe assec may not transfer ro ehe procuring authority until ehe complerion 
of ehe operarionaJ rerm.26 Whether ownership is rerained throughout the project term 

by ehe authoricy or transferred at ehe end of an operating period, specified handback 

requiiemems for the condicion of ehe asset at ehe end of ehe projecr term or time of 
transfer musr be met. 

Where ehe auchoricy recains ownership of ehe assers, ehe underlying assecs will not 

generalJy be ava.ilable ro Project Co to use as securicy in other transact.ions, induding in 

financing the projecr. 

 
vi Early termination 

in Canadian PPP agreemencs, ehe auchoricy will normally have ehe abiliC)' to terminate 
rhe PA early under the following circumstances: 
a convenience (aJchough rarely used, it is rerained in order ro allow the public secror 

to rerain the abilicy to respond to changes in policy direction by rhe governmem 
of thc day};27 

b project company unremedied defaulr (subject ro the ability of the lenders ro 
remedy the default on behalf of, or in the place of, Projecr Co); and 

c events of force majeure or cercain relief evems which exceed an agreed upon 

duration (typicaJly 180 days). 

 
A srandard PA will also allow Projecr Co to rerminate ehe PA for default by rhe auehoricy 

in narrow circumsrances (generally limited co non-payrnem by ehe auchority or inabilicy 

to fulfil ehe rerms of ehe licence ro access ehe lands and faciliry fora specified duration). 
 

 

25 Murphy (foomotc 26, supra), p.20. 

26 lbid., p.4. 
27 lacobacci (foomotc 15, sııpra), p.31. 
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Thc rcrminarion coınpcnsarion rcccivcd by Projcct Co (and by execnsion 

the primary subconcr:ıcrors :md ehe lendcrs) will vary dcpending on thc rcason for 
reııninarion. \Vherc thc authority terminares for convcnience, it is usually ob)jgcd ro 
m:ıke Project Co and the lenders whole. \'Vhcre the PA is rerminaccd for dcfault by 
Proj('C{Co, the authority's payment will rypically be an amounr equal ro ehe fair market 
value of the projecr ar ehe time (or the price reccived from retendering ehe project) less 
any losses and addirional coscs incurred by ehe aurhoriry. in rerminacions oeher than 
fur Projecr Co defuulr, compensacion will not be less than ehe principal and incerest on 
outstanding senior debt. In some, but not ali, cerminarions, compensarion will exrend to 
cover lcnders' make-whole. 

 
VI FINANCE 

PPP projects are financed in Canada either by bank loans, capira1 market bond financing, 
instirutional private placemencs, or by a combination of shorr-term bank and long-term 
insrirutional or bond financing. Of ehe 155 deals completed within ehe pasr 36 monrhs, 
l12 (72.3 per cenr) were funded solely through bank loans, 33 (21.3 per cent) were 
funded solely with capital market financing, specifically bond financing, and l O (6.5 per 
c.cnt) were funded with a mix of both bank debt and capital market financing. In the 
12 momhs ro 31 October 2015, almost half of ehe 28 PPPs to close have used capital 
market financing.28 

Prior to the global financial crisis, ehe senior debt on various Canadian P3 projects 
(particularly in British Columbia) was provided by European banks (including Sociece 

Generale. Royal Bank of Scotland, Bank of Ireland, DEPFA Bank plc and Dexia N.V./ 
S.A.) which were able to offer long-tenor amortising loans. Landmark projects such as 
ebe Sea-to-Sky Highway Improvement project and the Royal Jubilee Hospital project 
were 6nanced in this way. Long-term bank lending, however, became unavailable after 
ehe fınancial crisis, with European banks able to provide only mini-perm financing with 
tenors in the eight co 10-year range (such as the Billy Bishop Airport Pedestrian Tunnel 
projecr). The gap in the market has been filled with private placement insrirucional 
debt funding and, on larger projects, bond funding. Since many projects in Brirish 
Columbia and Saskatchewan require the public sector authority ro provide construction 
pcriod milesrone payments to Project Co, while Omario projects typically feature large 
suhsr.amial completion payments (ranging from 25-85 per cent of total construction 
cosrs), hybrid senior debr financing struccures which include a mix of short-cerm bank 
debr and long-rerm institutional or bond finance are common. 

Lenders include banks, insurance companies, pension funds and others. Canada 
Life, Sunlife, Industrial Alliance and Manulife, ali Canadian pension funds or life 
insurance companies, have often been at the forefront of buying private placemems deals 
and Sunlife and Manulife have invested in most P3 deals in Canada.29 

 
 
 

 

28 InfraAmcricas - Canada Countıy Factbook. 

29 lnfraAmcricas - Canada Country Factbook. 
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Foreign invesrment is generally permitted in PPP projects bur will be subjcct to 

certain reviews and rescrictions. Jnvescmenr Canada hasa stacucory mandate co consider 
foreign invesrment rr:ınsactions. Jn ehe case ofa proposed direcc acquisition of concrol 
ofa Canacüan business which is subject to ehe review process, the cransaction may not 
close unless ehe Miniscer decermines thac ehe invescmenr is of net benefic co Canada. 
The chreshold for review for direcc acquisitions increases annually based on growth in 
the nationaJ gross domescic producc. For World Trade Organizacion invescors where no 
culcural business acrivicy is involved, indirecc acquisitions are not reviewable. 

AdditionaJ rescriccions on foreign investmenr may also exisc in certain induscries 
under federal jurisdiccion such as telecommunicacions, cransportation and mining 
(uranium). 

 
VII RECENT DECISIONS 

Project agreemencs generally contain comprehensive düpute resolurion proccdures 
provid.ing fora hierarchy of resolution mechanisms, cypically com menci ng wirh arnicable 
resolution, followed by expert decerminacion, adjudication, arbitration and lirigation, as 

a lasc resorc. Ir is common for such provisions to include expediced processes co resolvc 

crirical pach matters so as not co delay Projecc Co performance. 
This layered and hjerarchicaJ dispuce resolution process means chac PPP conrracc 

dispuces are rarely Ütigated; accordingly, resolutions of PPP dispuces tend to be priv,ıte, 

confidenciaJ and unreported. There are, however, noteworthy reporred cases which 
govern ehe procurement of contracts gencrally and which are relevanc co PPP conrracts, 

as well.30 

 
VIII OUTLOOK 

The PPP market in Canada rcmains strong, as evidenced by ehe number of projects 

compleced or currencly under procuremenc in ehe pasc year.31 Governmencs remain 
suongly supporcive of PPPs as an infrascruccure delivery model. As pare of irs campaign 
platform, ehe newly elecced federal governmenc has promjsed to double infrascruccure 
invesrmenr ehroughouc Canada,32 as well as co speed up ehe delivef)' process, and ro 
esrablish an infrastrucrure bank. The strategy behind the federal governmenc's 10-year 
infrascruccure developmenc plan is slated for furcher development over 2016. Those 
provinces chat have historically embraced ehe PPP model, such as Oncario, Brirish 

Columbia and Alberta, concinue to deliver a steady pipeline of projects. Over the past 
yea.r ehe Province of Saskacchewan closed irs first PPP projects and it seems likely chat 

other provinces will follow suic. 
 

 

30 For examplc:, Terco,ı Constnıctio11 Ltd. v. British Colıımbia (Tramportationand Highwnys) 

2010 scc. 
31 lnfraDeals reponed that 33deals with a total valuc of C$18.2 billion reachcd financial close 

in 2015. ln Ju.ne 20l 5, Inframucturc Ontario announced a pipeline of 20 new projccts. 

32 C$60 billion ovcr IO years. 
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lncreasingly. municipalities are also using ehe PPP model co implcmcnr largc civic 

transit and \\'ater and w:ıstewater projcccs.33 As procuremcnt proccsscs bccome morc 
st-ındardised.� ic is likely that the PPP model will bccomc more acccssiblc for smaJlcr 
municipal and ochcr projcccs. Accordingly, ehe outlook is good both in Canada and for 
Canada's concinued role as a leader in PPP projects internationaJly. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

33 For example, the Edmonton LRT project, the W:ıccrloo LRT project and thc H:ımilron 

biosolids project. 

34 The federal government is in thc process of developing ccmpl:ıtes co be uscd across a broad 

spea.rum of projccrs, including smaller municipaJ projccts. 



 

 

 

 
Chapter 6 

 

CHINA 

Hui Sun1 
 
 
 
 

 
1 OVERVIEW 

In mainland China (China), public-private partnership (PPP) has been defined as rhe 
parrnership berween rhe government and rhe 'social capital'. Counry or upper !eve! 
governments are in charge of implementing the PPP projects ,viehin their eerricory. 
Social capiral is a literal translation from Chinese. le refers eo various capiral providers 
induding domeseic and foreign enrerprises aceing as legal persons, inclusive of 
scare-owned enrerprises, bur will not include those 'platform companies' esrablished by 
the governmenr in rhe eerrirory of rhe project, which has the function eo raise capital 
for the government.2 To avoid any confusion for the reader, we will use 'private capital' 
when referring to rhe second 'P' in PPPs in ehis chapeer, including in ehe rranslaeion of 
ehe ciced laws and regulaeions. 

China accepeed ehe PPP mode in three srages. The firse stage was around ehe 
I 990s, which began wich building power seations under build-operaee-rransfer {BOT) 
and foUowed with invesrmencs in toll roads. The second seage began with ehe landmark 
issuance of an administraeive rule in 2004 by the chen Ministry of Construction regarding 
ehe adminisrraeion of concessions, as of which BOT, transfer-operare-eransfer (TOT), 

build-own-operace (B00) and other methods are formally accepted in ehe field of public 
uriliries such as roads, water supply facilities, sewage or garbage trearment planes and gas 
sracions. As the beginning of ehe ehird stage, ehe pasr rwo years wicnessed a bursr of PPP 

 
 

 

1 Hui Sun is a partner at Zhong Lun Law Firm. 

2 Scc thc Guidelincs for Implcmcntadon of Modc of Coopcration for Govcrnmcnt and 

Privatc Capital (Trial Vcrsion), hereinaftcr thc MOF PPP Guideünes and the Noticc of the 

General Officc of tlıc State Council on Forwanilng thc Guiding Opinioos on Prornoting 

thc Public-Privatc Partncrship Mode in thc Public Service Fidd, hercina.ftcr thc Guiding 

Opinions. Sec Part II, infra. 
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growth in China. From the end of 2013 the Chlnese governmenc increasingly srarred ro 
promore the PPP mode in ehe public producc and public service fields. it is encouraging 
ehe adoption of various rypes of PPP mode ro provide public services in more secrors, 
induding ehe secrors of energy, cransporrarion, wacer conservaeion, environmencal 
prorecrion, agriculcure, foresrry, science and rechnology, affordable housing, medical 

rrearn1enc, public health, elderly care, educacion and culrure.3 Incomplere seariscics show 
thae ehe requesred invescmenc in rhe demonscration projecrs and recommended projecrs 
published by ehe Ministry of Finance (MOF) and ehe Narional Development and 
Reforming Commission (NDRC) during chese cwo years amounced to over 3,500 billion 
yuan. Accive promotion of rhe PPP mode in ehe field of infrastructure and public services 
had been wricren inco the PRC 2015 Governmenr Work Report.4 

On ehe oeher hand, ehe legal syseem for PPP is under developmenc. Previously, 
the cooperacion becween governmenc and cncerprises in infrasrructure and public 
utilicies was mainly based on regularory docurnents relaeing ro concessions or invescmenc 
policies in specific induscries. ll1e concept of PPP was not mentioned in any regulacory 
provisions. After 2013, ehe Srare Council and its relevant rninistries issued a number of 
policies, guidelines and opinions specifically regarding construction of ehe PPP rnode 
and ehe PPP legal system. PPP-relared documents currencly in force are a relatively low 

prioriry in the legal hierarchy. it is reported, however, ehat PPP law and a regulation 

regarding concessions are being drafted and have already been disrribuced for opinion.5 

 
il   THE YEAR iN REVIEW 

in 2015, PPP system conscrucrion fureher improved and PPP became more popular. 
Alehough higher level legislarion regarding PPP/concession is stili on theway,6 PPP system 
conscruction proceeded rapidly wirh the issuance oflower-level legislative documents. In 
2015 ehe Stare Council and ehe relared ministries also issued more documencs structuring 
ehe frarnework and popularising PPP in various sectors. This includes ehe following. 

On 19 May, ehe General Office of the State Council issued ehe Netice on 
forwarding ehe Guiding Opinions of ehe Minisrry ofFinance, rhe National Development 
and Reform Commission and ehe People's Bank of China on Promoting ehe Public-Privace 

Parrnership Mode in rhe Public Service Field (Guo Ban Fa [2015) No. 42, hereinafter 
ehe Guiding Opinions), which confirmed rhe imporrance of rhe PPP mode and rhat 

 
 
 

3 See ehe Guiding Opinions. 

4 See 111. Oeepening Reform and Opening Up, Report on the Work of the Government (2015). 

5 Wieh respecr to drafr PPP Law, see repon of Economic Obserııer on 6 January 2016 (published 

on ehe official website of Economic Observenvww.eeo.com.cn/2016/0106/282251.sheml). 

Relevanr regulation refers to the Ineerim Regulation rega.rding Concession in Infrastructure 

and Public Utility. In China concession is deemed an important implementaeion method of 

PPP. See Our Commission is Taking the Lead in drafting lnterim Rules far lnfrastructure 

and Public Utility Concession and Regularing PPP in a Nominate Method published on ehe 

official website of the NDRC, www.ndrc.gov.cn/gzde/20151O/t20151010_754179.html. 

6 Ibid. 

http://www.ndrc.gov.cn/gzde/20151O/t20151010_754179.html
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ir wiU be broadJy used to provide public services. The Guiding Opinions emphasised 
ehe significance and general requirements of promoring ehe PPP modc, and providcd 
principles ehereof, induding setting up a healchy syscem, regularing ehe implementacion 
of projeccs, ehe policy guaranree and ehe measures for organising implcmentation. 

The MOF issued ehe Noeice on Regularing ehe Operation of rhe PPP Incegrated 
Information Platform (ehe Platform Nacice) on 18 December 2015. According ro ehe 
Platform Nocice, ehe PPP cemre under ehe MOF is in charge of developing, operating 
and managing a national platform for ehe management and publicarion of PPP projecc 
information. The Platform Norice also provides ehat ali PPP projeccs musr be lisced in 
ehe project library of ehe national platform. The expendicure of ehe projeccs not included 
in ehe projecc library of ehe platform will principally nor be liseed in rhe government 
budgec.7 

The MOF also issued boch guidelines for verification of fiscal capaciry relacing to 
PPP projeccs and guidelines for value for money (ehe VFM) assessmenr. If a project has 
failed ro pass VFM assessment rwice, or does not pass ehe fiscal capaciry verification after 
it passes ehe VFM assessment, ehen ehe PPP mode will not be applied.8 

Wieh respecc ro guiding the direction of PPP investmenc and regularing finance 
supporr, legislation documents were issued in 2015 including ehe following: 
a The Incerim Administrarion Measures on ehe Governmenr Investmenr Fund 

by ehe MOF, according to which local-level finance deparcmenrs generally shall 
escablish investmenc funds in ehe field of infrastruccure and public service co 
encourage and guide ehe invescmenr of privace capiral into chis field.9 

b The MOF Notice on Applicacion of rhe Policy of Substirution of Subsidies 
with Rewards ro PPP Projects10 (ehe Rewards Notice), according co which ehe 
MOF will gram awards co cercain new PPP projects and exiscing projecrs ehac 
transfer inco ehe PPP mode. For new projeccs lisred as rhe PPP demonscration 

projects under central finance, ehe MOF will granc 3-8 million yuan in awards 
according co scale of investmenr. The fund.ing of awards will be arranged by local 
departments of finance and used for governmenc expenditure during ehe whole 
life of ehe projecr. 

 
The NDRC had issued several joinr norices or guidance opinions respecrively wich ehe 
Narional Developmenr Bank, the China Banking Regulacory Commission and ehe 
China lnsurance Regulacory Commission, which provided rhe principles for rhe relevant 
organisacions' parcicipadon in PPP or infrastruccure fields. 
 
 
 
 
 

7 Noticc on Regulacing the Opcration of the PPP lntegrated lnformation Platform, Regulation on 

the Opcration of thc PPP lntegraccd Platform, came inco force on 1 January 2016, Article 19. 

8 Sec Anide 6 of the Guidelines for VFM Assessmcnt for PPP projeccs and Anide 5 of ehe 
Guidelines for Verification of Fiscal Capacity Rclating to ehe PPP Project. 

9 Sce Anide 7(4). Similar general provisions are also stipulatcd in thc Conc:cssion  Mcasurcs. 

1O  According to eh.is Rcward Nocicc, ehe effcctive period for this policy of substitucion of 
subsidies with rcwards is tcmporarily detcrmined to be chrec ycars as of 2016. 
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in Seprember 2015, ehe MOF announced ehae ehe MOF and l O oeher 

organisations had collaborared in promoeing a fund ehar will parcicipaee in ehe PPP 
mode asa privaee partner eo help finance ehe projecrs. The fund torals 180 billion yuan.11 

ln China, concession is deemed one of ehe methods of PPP. On 1 June 2015, 
the Adminisrrative Measures for Infraseruccure and Public Ueility Concession (ehe 
Concession Measures) came into force. The Concession Measures were promulgared 

by ehe NDRC, ehe MOF, ehe Minisery of Housing and Urban-Rural Developmenr, ehe 
Minisrry of Transport, Minisery ofWaeer Resources and ehe People's Bank of China. 

The Central Committee of the Communise Party of China and ehe Seaee Council 
issued several Opinions regarding the Promotion of ehe Reform of Price Syscem. Üne 
poinr in rhese Opinions indicated ehat ehe pricing administrarion for public urility 
and public services will be updated so as to, among oeher things, promote partnerships 
beeween government and privare capital. 

In 2015, more guidance or opinions regarding ehe applicarion of PPP in specific 
fields was issued by relevanr aurhoriries. This indudes implementarion opinions, such as 
in ehe fıeld of elderly care services, imporcanr conserucrion for warer conservarion, warer 
pollution protection and rrearment, roll roads, public rental housing and railways. Orhers 
mencioned PPP as one of ehe encouraged modes in ehe relevanc indusrry, urban parking 
facilities, rourism projecrs, urban-rural reconsrruction and marching infraseruccures. 

At ehe local level, a number of local implementacion opinions regarding 
popularising the PPP mode, especially in ehe field of public services, had been issued, 
including from provincial !eve! governments, such as Beijing, Chongqing, Tianjin, 
Zhejiang, Jiangsu, Sichuan, Shannxi and lower-level governments, such as Zhengzhou 
municipalicy, Anqing municipalicy, Xiamen municipalicy. Secondly, following ehe 
establishment of ehe Public-Privare Partnerships Center ar the end of 2014 wichin the 
MOF, some local governments, such as Hainan and Jiangsu, ser up PPP centres ro be 
responsible for policy and case studies, consultations, colleceion of seatiseics and regional 
communicaeion on PPP projects. 

Besides che system construction, both ehe MOF and NDRC promote PPP projects 
by publishing project lists and projece information. More projects were published by ehe 
MOF and NDRC in 2015. The MOF announced the second batch of demonstration 

PPP projects including 206 PPP projeces. In 2015, ehe NDRC set up a PPP project 
database and published cwo batches with over 2,000 recommended PPP projects. At 
ehe same time, local governments promoted PPP projects by publishing project lists or 
calJing for project promoeion meetings. The media reporced 2015 as being ehe 'year one 
of ehe PPP era' in China.12 

 
 
 
 
 

11 The Ch.inese PPP Financing Support Fund. lhe 10 collaborating organisations include ehe 

China Conscruction Bank Corporacion, the Postal Savings Bank of China, ClTIC Group 

Corporacion, ehe China Life lnsurance Group Company and so on. 

12 Shanghai Securities News, 13 December (qtd. In 2015 Becomes ehe Year One of PPP Era, 

Total Investment Reaches 3,400 Billion in Two Years, http://news.cnstock.com/news/sns_ 

bwkx/201512/3641755.htm). 

http://news.cnstock.com/news/sns_
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111 GENERAL FRAMEWORK 

Types of public-private partnership 

The types of PPP explicitly menrioned ın ehe MOF PPP Guidelines mainly 
include operations and maincenance (O&M), managemenr conrracr, BOT, B00, 
build-own-operare-transfer (BOOT), TOT and rehabilitate-operate-rransfer. 

The type of PPP project is chosen based on ehe specifıc conditions of each 
project and business or political requiremenc of ehe parties. ln facr, neither the MOF 
Guidelines nor orher governmenc guidelines prohibir the selecrion of other types of PPP. 
This is provided that, a1though rhe BT (Build-Transfer) mode formerly applied in some 
previous public utility projeccs, it is not deemed as a type of PPP in China in practice. 
Based on our underscanding, ehis is because, first, BT is generally prohibired in most 
public projeccswhen being deemed as a disguised form of governmenc debc raising, and 
second.ly, BT does not cover the operation and maintenance ofa project, and does noc 
comply with ehe long-cerm/full life eyde cooperation and risk-sharing nacure of PPP 
projects ehat is emphasised in China. 

 
u    The authorities 

Ar ehe cencral governmenc level, mınıstries of ehe srate council take charge of ehe 
guidance and supervision of PPP promotion in relevant fields according to the division 
of funccions. According co ehe Guiding Opinions, the MOF shall, joindy wich relevanc 
deparcmencs, enhance policy communication and coordination as well as informarion 
communicacion and improve relevanc systems and mechanisms. The indusrria1 
administrarive departmenrs13 sha11, in light of ehe characceriscics of rhe industry, make 
active usc of ehe PPP mode to provide public services and explore and improve relevanr 
regulation systems. Alehough not specifically mentioned in ehe Guiding Opinions, ehe 

NDRC also plays a major role in ehe administration and promorion of PPP projeccs. it 
is ehe co-issuer of several important legislarion documencs regarding PPP wirh the MOF, 
including the Guiding Opinions. Both ehe MOF and NDRC issued guideline opinions 
of PPP mode and published guidelines of PPP conrracc. Boeh ehe MOF and NDRC 
publish PPP project liscs and project dacabase so as to promore ehe PPP mode. The 
NDRC recencly pays more attention to concession. 

in  practice, most PPP projeccs are promulgaced  by counry, municipal or 
upper-level local governmenrs. Besides following rules and policies issued by ehe cenrral 
level government, the local level governments are in charge of promulgating specific 
policies and carrying out ehe implementation ehereof pursuant to ehe existing plan and 
ehe realities of ehe region. Based on provisions of ehe MOF PPP Guidelines and ehe 

 
 
 
 
 

 

13 This includcs the dcparcmencsof cducacion, sdencc and tcchnology, civil affairs, human 

resourccs and social sccuricy, nacional land and resourccs, cnvironmcnw protcction, urban 

and ruraJ consuuction, cransponacion, water conscrvation, agric:ulturc, oommcrcc, cultu.re, 

hcalthcare and family planning, ete. 
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Concession Measures, in a spccific PPP projecr, the competem councy or upper-level 
governmenc is mainly responsible for rhe revİe\'ı, organisarion or coordinarion, as well as 
the cxa.mination and supervision of the PPP projecr. 

For the purpose of implememing a single PPP project, the governmenc 
will appoinr an implemencation institution ro be responsible for the preparation, 
procurcmenr, supcrvision and transfer work of rhe project. According ro the MOF 
PPP Guidelines, the locaJ governmenc itself and funccional deparcments or non-profit 
instirurions appoinced by the local governmem could acr ro implemenr a PPP projecr. In 
practice, locaJ governments may aurhorise a governmenr-invested company ro acr as an 
implemenrarion insrirution in some PPP projects. This could be a remnant of previous 
practice; other possible negative effects could be a failure of rhe relevanr PPP projecr 
being lisred in the MOF demonsrration projects lise, and rhus be unable ro apply fora 
reward under the Reward Norice. 

 
ıu   General requirements for PPP contracts 

There is stili no PPP law promulgaced in China. PPP projeccs are currently implemented 
in accordance wirh rules and guidelines regarding PPP or concessions or borh, as well as 
laws, regulations and rules regarding fixed asset invesrments, consrruction, conrracts and 
rhe relevant industries. 

According ro Chinese law, ali newly builr fixed asser projects shall subject to ehe 
approval, verificarion and approval, or record-filing adminisrration of rhe NDRC or irs 
local counrerparc. The law is scül silene on how rhe project library and PPP procuremenc 
mechanism comply with rhis formalicy from a procedural aspecr. 

According to rhe Platform Norice, ali PPP projeccs must be lisred in rhe projecr 
library of rhe narional platform orherwise ehe expendirure will principally not be lisred in 

rhe governmenc budget. This means paymem by governmenr for this projecr cannor be 
made. The projecr library has rhree cacegories: rhe srorage project library, implementing 
projecc library and demonstration project library. Before being lisred in the srorage 
projecr library, rhe proposed PPP project wül pass through examination by a provincial 

finance departmenr. Before becoming lisred in the implemencing projecr library, the 
project must pass the VFM assessment, and, for the projects involved in the government 

paymenr or viabilicy gap funding (VGF), fiscal capacicy is verified ro ensure long-cerm 

fiscal susrainabilicy. To be lisred in rhe state or provinciaJ demonsrration projecc library, 
ehe project must pass a specific evaluarion by the state or provincial finance departmenc. 

Privace capital sball be selecced through legal procedure. Public bidding is the 

mosr accepred choice. The choice of other merhods will be subjecr ro approval of the 

deparrmenc of ar a cercain level of government (see Secrion IV, infra). The bidding 

invitation should provide whether ehe privare capiral is required ro esrablish a special 

purpose vehide (SPV) to execure and perform rhe PPP conrract with the implementation 

instirucion. The government may appoint cerrain insdrutions ro parricipate in rhe SPV.14 

According to rhe Concession Measures, ehe term of concession shall not exceed 

30 years, but exceptionally for projects wirh large investment and long rerurn eyde, a 
 
 

 

14 Scc the MOF Guiddines and ehe Concession Measures. 
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longer concession rerm is permitted.15 Currently chere is no mandarary requiremenc for 
ehe minimum rerm of PPP under effeccive laws and regularions. We note ehat according 
to ehe PPP Law (draft for comments),16 the minimum term of PPP will be no less than 
25 years. No value thresholds for PPP concracts are specifically provided in legislarive 
documencs. 

 
IV BIDDING AND AWARD PROCEDURE 

As indicared in ehe PPP Procurement Measures and the MOF PPP Guidelines, privatc 
capital shall be selecred through legal procedure. The MOF provides that ehe selection of 
privare capital should be a governmenc procuremenr (PPP procurernenr), and provided 
five merhods for PPP procurement, including public bidding, invitation bidding, 

competitive consulration, competitive negotiation and single-source procuremenc.17 If 
a method other than public bidding is proposed to be selected, rhe implementation 
institution should first apply for approval of the financc department ofa certa.in level of 
government. The Concession Measures also provide that concessionaire shall be selecred 
rhrough bidding, competitive negotiation, or other competitive ways, according to ehe 
approved scheme of implementing concession projects. 

 
i Expressions of interest 

According to rhe PPP Procuremenr Measures, pre-qualificarion shall apply to PPP 
projecr procuremenr. An announcement of pre-qualification shall be released via the 
govemmenr procurement information release media designated by ehe relevant finance 
deparrmenc of the people's government at or above ehe provincial level. The time period 
for submission of application documents for pre-qualificarion shall not be less than 
15 working days from the date of release of ehe announcement. Where there are at 
least three applicants that pass the pre-qualification, the implementation institucion may 
concinue ehe preparation of procurement documents. Where there are fewer than three 
applicants18 that pass the pre-qualificarion, the implememation institution shall organise 
a new round of pre-qualification after adjusting rhe contenc in ehe announcement of 
rhe pre-qualification. Where there are fewer than three private capitals that pass the new 
round of pre-qualificarion, ehe procuremenr method for ehe project may be changed 
in accordance with the law. The resule of ehe pre-qualification shall be notified to ali 
ehe private capital that submit application documenrs, and an evaluation report of ehe 
pre-qualificarion shall be submitted to ehe finance department (public-private partnership 
cemre) for record filing. 

 
 
 

 

1  5 Sce Anide 26 of theConcession Measurcs. 

16 Non�fficial version, Arcicle 26. 

1 7 Sce the Measurcs for Administration of Govcrnmcnt Procurcmcnt in Public-Privatc 

Panncrship Projecrs (Cai Ku (2014) No 215, hercinaftcr thc PPP Procurcmcnt Measures). 

l 8 The minimum rcquircment for qualificd candidatc is changcd into two for thc mcthod of 

competitive consulcacion. Sec Cai Kı,[2015] No. 124. 
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Chiıuı 

The procuremenrs documencs ofa PPP project shall concain ali the procedural 
and subsr:ıncive rcquiremenrs of the procurernent and the project, and shall concain rhe 

evaluatİon method and criteria, draft contracrs and other legal instruments for the PPP 
projen. Among other things, ehe procurement documents shall point out the variable 
der:ıils of the projecr contract during rhe negotiation for confirming procurement results. 

The PPP procurement documenrs shall also expressly state ehar rhe project contracr musr 
be submicred to the people's government at the corresponding !eve! for approval and shall 
not rake effect until it is approved. 

\X1here a competitive negoriarion or competitive consulcation procuremenr 
met.hod is adopted, the project procurement documents shall, in addition to the contents 
prescribed in the preceding paragraph, specify the contents rhat may be substamively 
changed by ehe evaluation ream based on negotiations with privare capital, including ehe 
cechnical :ınd services requirements under procuremenc needs and rhe rerms of ehe draft 
project concracr. 

 
ü    Requesrs for proposals and unsolicited proposals 

Generally the requiremenrs for comperitors' proposals are set forth in the procuremem 
documenr. If PPP procuremem is carried ouc ehrough bidding, generally the proposal of 

bidders will respond to the substantial requirements and condirions as provided in the 
procuremenrs documents.19 

Compared wieh the public bidding procedure, ehe orher meehods, especially byway 
of competitive negociation and consultation, provide relatively more space for rhe privare 
capital respeccing the variable details. Briefly speaking, in rhe process of comperitive 

consulration, ehe consulrarion group may make material changes co ehe technical and 

service requirements of ehe procurement and terrns of ehe draft conuact based on ehe 
consultation documents and the accual consultation sicuations.20 The material changes 

shall be effective parts of ehe consulcation documents and be sene co all private capital 

candidares. The candidates will submit a new response document accordingly. 

The PPP project can be proposed by boeh the government and private capital, bur 
principally the governmenr. Both ehe MOF and NDRC confirmed in eheir respective 

ministry guidelines ehat privace capital may propose PPP projects. According ro ehe 

MOF PPP Guidelines, the recommendation of potential PPP projects by private capital 
orgnisations shall be made to ehe financial departmems (PPP cemre) in the form ofa 
project proposal.21 Detailed procedures in this regard are not yet regulared. 

 
 
 
 
 
 
 

 

19 Please refer co Anide 34 of the lmplementing Regulacions of the Governmenc Procuremenc 

Law. 

20 See Arcicle 20 of lncerim Measures for the Managemenc of Competicivc Consulcacion in 

Governmenc Procurement. 

21 The MOF PPP Guidelines, Anide 6. 
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China 

 
Evaluation and grant 

A legally esrablished evaluation team shall be responsible for pre-qualification and bid 
evaluation. The members of the evaluarion team shall sign the pre-qualification report 
and ehe evaluation report. 

The implementation instirution shall esrablish a special working group responsible 
for ehe negotiation and confirmation of rhe final bidding results according to law. The 
group shall negotiate with the private capital candidares in turn according to ehe ranking 
of ehe candidate private capital recommended in the evaluation report, and confirm the 
variable derails in the project conuact. The first one reaching a consensus with the group 
is ehe bid-winner.22 

The public body and the bid-winning private capital to conclude transactions 
shall enter into government procurement contracts within 30 days after the notice of 
winning the bid or concluding transactions is issued, according to the matters decided in 
ehe procuremenr documents.23 

Public notification and public announcement are requesred in each step above. 

 
V THE CONTRACT 

Payınent 

There are mainly three kinds of payment mechanisms in PPP projects in China: 
government payment, user charges and rhe VGF. 

The ehree mechanisms apply to different kind of PPP projecrs. The public 
rransponation such as highways, bridges and subways and public infrastructure for wacer 
and heat supply usually takes user charges. VGF refers to ehe economic subsiclies the 
governmenc provides to the project company to fiil rhe gap for rhose PPP projecrs in 
which ehe user charges cannot cover the input cost and reasonable profits. 

in practice, the VGF can take different forms such as invesrment subsidies, equiry 
invesunem, concessional loans, gram of other developing and operating righrs and 
inrerests related to concession projects and so forch.24 in some projecrs applying ehe VGF 
mechanism, the government takes partial payment responsibility during the operation 
period. 

According to the Guiding Opinions, the principle for pricing of public urilities 
includes cost compensation, fair return, resource conservation, high quality and high 

price, and equitable burden sharing. 1n practice, the price is decided during the PPP 
procurement procedure, bur is also subject to ehe restriccion by the government. For PPP 
projects applying the government payment mechanism or VGF mechanism, the proposal 
of PPP projects including a payment or subsidy arrangement musc pass verification of 

 
 
 
 

22 lbid, Anide 15. 

23 Government Procurement Law of the Peoplc's Rcpublic of China, Anide 46; thc PPP 

Procuremcnr Measures, Article 19. 

24 See Anide 17 of the Concession Mcasurcs and thc ddinition ofVFM in tbc MOF 

Guidclines. 
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Chinıı 
 

fiscaJ cıp:ıcity before ehe project :ıpplies ehe mode of PPP. For PPP projeccs :ıpplying 

the u er charges mech:ınism, ehe price sha.11 be subjecc to ehe approval of the price 
adminiscr:ıcion bure:ıu, if iris listed in ehe catalogue of prices fixed by ehe government.2s 

Botl1 ehe guidelines for PPP concracts of ehe NDRC and MOF confirm ehar the 
p:mies will provide ehe adjusrmenr of price in ehe PPP concract. 1l1e adjusrmenr of price 
will be according ro ehe project execution sicuation and performance evaluation resules. 
A public hearing will be held before ehe price is adjusred.26 

 
ıı    State guarantees 

According co Chinese law, ehe srate organs are nor permitted ro provide guaranrees, 
excepr in ehe cıse of securing loans, for on-lending, from a foreign government or an 
incemational economic organisarion as approved by ehe Srate CounciJ.27 The paymenr 
made by ehe governnıenr is subjecr to ehe governmenr fiscal budger. In pracrice, alınough 

nor of ehe nature ofa guarantee and possibly not fully in line wieh private capiral, ehe 
mosr popular meehod of local governmenr to ensure payment to ehe privace capical 

according to a PPP conrracr is co confirm co ehe private capital rhat ehe expenditure of 
ehe PPP projecr will be listed in ehe local annual budget of ehe payment year. Previously 
confirmation was generally in the form ofa comforr letter, which has ehe risk of being 
deemed invalid.18 The currenr system of construction work on PPPs sheds light on listing 
governmenr paymenr and subsidy under PPP comracrs inro ehe budget in a forma! and 

more conrrollable way. According co ehe Guiding Opinion, China will set up systems to 

guaranree sustained and healehy development of ehe PPP mode by including operaring 
subsidies, correcc operating charges and oeher considerations in ehe annual budgee and 
mediwn-terrn fınancial planning, it will reAect and manage the same in ehe governmenr's 

fınancial reports, and report co rhe People's Congress at ehe same level or to irs sranding 

commircee. The Concession Measures also provide rhat the payment or subsidy by ehe 
governrnenr in VGF concession projecrs shall be linked ro ehe governmenr's annual 
budger and mid-eerm fiscal planning to ensure rhe requiremenrs of fund appropriacion. 
According co ıne Opinion of cl1e Scare Council on setting up mid-rerm fiscal planning 

(2015), China is co begin setting ouc a medium-rerm financial planning administracion 
syscem. 

 
üi Distribution of risk 
The parcies may provide a specific risk allocacion mechanism in ehe PPP conuace 
upon negoriation. According ro ehe MOF Guidelines, risks shall be allocaeed among 

ehe government and ıne privare capital according co ehe principle of risk allocation 
 
 

 

25 See the Price Law of China. 

26 See Anide I O of the Guicüng Opinions. 

27 See ehe Guarantee Law of PRC. 

28 Government organs are now prohibieed eo isslie ehis kind of comforeletter. See Notice of ehe 

Ministry of Finance, the National Development and Reform Commission, the People's Bank 

of China and ehe China Banking Regulaeory Commission on Deeerring ehe lllegal Financing 

Behavior of Local Governments (2012). 
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optimisation, risk return equivalence and risk controllable, and upon overall consideracion 
the management capability on government risk, ehe project return mechanism and ehe 
management capability on market risk. in principle, the commercial risks including 
design, construction, financc and operation and maintenance of ehe project shall be 
borne by ehe private capital, and ehe risk of laws, policies and minimum requirements 
shall be borne by ehe government. Force majeure and ocher risks shall be borne by 
ehe parcies jointly on a reasonable basis. NDRC also provided a similar risk allocation 
principle and arrangemenc in ehe PPP guidelines promulgated by it. 

 
iv Adjustment and revision 

Generally in practice, ehe PPP contract conrains a general term saying ehae ehe conrract 
can be revised or modified by ehe parties ehrough mutual agreemenc and ehe revisions 
shall be in writing and formally signed by both parties. Even chough a PPP contrace does 
not have ehis term, the revision of concracc by both parries through mutual agreement is 
a right under Conrract Law. And ehe material change to ehe cooperation agreement shall 
be submitted to ehe original approving authority for approval. 

The parties may also provide in ehe PPP conrract conclitions or restrictions for ehe 
revision of conrract on a specific issue. Of course, ehe conditions and restrictions can be 
abandoned through negotiation. 

Changes to ehe level of payment shall be a material change, which, unless provided 
in ehe PPP conrrace, could be agreed by ehe parcies via negotiation, and shall be subjece 
co ehe approval of ehe original governmenr approved ehe PPP contract. 

In an earlier notice issued by ehe MOF, prices of PPP project should be adjuseed 
according to project performance evaluaeion. We noee ehe draft PPP Law (Draft 
for Comment) also mentioned ehis by providing if ehe project is greatly overpaid or 
underpaid for rhree years in a row and ehe range exceeds the agreed term, the paymenc 
of government or ehe pricc of ehe products and services shall be adjusted according to 

ehe agreementn. 

 
v Ownership of underlying assets 

The transfer of ehe ownership of ehe underlying assets depends on ehe different type 
chosen (for example, BOT, BOOT, TOT, ete.) and ehe terms of the PPP contracc. In some 
types of PPP projects, as lisred in ehe MOF Guidelines, ehe ownership of the underlying 
assets is not necessarily required to be transferred to ehe private capital rogether with ehe 
transfer of occupation, for example, O&M. Some types of PPP projects do not have 
ehe necessicy of ownership transfer, such as BOO. But most cypes have one or more 
asset ownership transfer steps. For example, in a BOOT project, the privace capital (in 
most cases through its SPV for ehe project) builds ehe project asset, owns ehe asset and 
opcrares ehe same in ehe cooperation period, according to the PPP contract. Upon rhe 
cxpiration of the contracc or early cermination, it will transfers ali the facilities, rights and 
inrcrescs rherein (land use rights, ete.) to the government or the institution it appointed. 
Transfer includes ehe transfer of occupation and rhe transfer of ownership. PPP conr.racts 

 
 
 

29 Non-official versioıı. Arliclc 27. 
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gener:ılly provide chac, wichin a cerrain period afcer ehe occupacion of underlying assecs 
is rransferred, ehe parties shall colleccively go chrough ehe necessary ownership transfer 
fom1alities. This includes change of land use righc certificaces and real escate ownership 
certificates,30 d1ange of vehicle certificaces and change of IP registration. PPP contraccs 

generally prohibit ehe transfer of ownership co a chird parry and prohibic ehe asset from 
being used as securicy for oeher projeccs. Besides the above, competenc authorieies 
generally use ehe performance test ro assure ehe smooth running of ehe assecs and  the 
,-alidity of ehe intelleccual properry righes and technical documencs when ehe underlying 

a.�ecs is rransferred ro ehe governmenr under relevanc rypes such as BOT and TOT. 

 
,i Early termination 

The PPP contraccs generally provides decailed mechanism for early terminacion in ehe 
following sicuarions: 
a by ehe privare capital owing co defaulting by ehe government partner; 

b by ehe governmenc owing to ehe defaulr by ehe projecr company or ehe private 
invesror; 

c ehe governmenc partner unilarerally rerminates ehe concract under specific 
circumstances according co irs legal power, which shaJI strictly follow ehe law and 
be accompanied by adequaee compensarion; 

d any parry may terminate ehe concract owing co force majeure incidencs ehat !ast a 
long time or accumulace ro some exeem; and 

e reach mumal agreemem co rerminate upon negotiaeion.31 

 
The early rermination is usually followed by repurchase obligations and compensation. 

Most PPP comracts provide ehe government with ehe obligation co buy back ehe projecc. 
The compensation paid by ehe government ro ehe privace capital far ehe buy-back varies 
according ro ehe reason far early termination.32 Compensarion formalities may be listed 
in ehe PPP concract. 

 
VI FINANCE 

Beside rradicional bank loans, financing PPP projects with new financiaJ methods is 

encouraged. Social securiry funds, insurance funds and ocher public funds are permitted to 

supporr projecr financing through debc, equiry investment and oeher ways. Furrhermore, 

the PPP SPVs are encouraged to conduct suuctural financing and issue project earning 

bonds, projecr earning nores and asser-backed noces, among ochers. 
The debc financing instruments based on projecc income are stili in the preliminary 

scage of developmem in China. The first projecr-earning bond was successfully issued 
 
 
 

 

30 in some places a ownership certificatc of fixed assets. 

31 The Guide on Contracts for PPP Projecrs (30 December 2014 MOF) mentioned the .first 

four occasions. 

32 Ibid. 
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by ehe Fourch Refuse lncineration Power Plant Projecc in Guangzhou in 2014. On 
5 Augusc 2015, NDRC released ehe Incerim Measures for the Adminiscration of the 
Project Earning Bond, which provide guidance on ehe main aspeccs of the bonds. 

Whac is more, the above-mentioned Chinese PPP Financing Support Fund 
escablished ehis year and more expecced governmenc investmenc funds at all levels will 
play more importanr roles in ehe financing of PPP projeccs in thc ncar fucure. 

Üne big obscacle faced by privace capital is ehe issue of guarantee. Alchough 
policies say ehat ehe earnings ofa PPP project may be used asa pledge co support loans,33 

ehere is no legal support at ehe scace law level. Where ehe finance provider deems ehis a 
risk, it will be hard for ehe PPP projecc co be financed in ehe mode of projecc finance. 

Wich respecc co cross-border finance, foreign-invesced SPVs are free co raise 
cross-border loans wiehin ehe surplus between ehe total investmenc and the regiscered 
capicaJ of ehe SPV. The foreign exchange rate risk involved is generally considered as a 
commerciaJ risk and usuaJly assumed by private capical. 

 
VII RECENT DECISIONS 

The following two cases show ehe underscanding of local courcs regarding ehe different 
concracc namre and applicacion oflaw in PPP lawsuics. lhe differences benveen ehe ı:wo 

cases could be worth researching by ehe legislacive branches co improve PPP legislacion 
in ehe fucure. 

 
He11a11 Xi11/ing Higlıway lnvestment and Co,ıstnıction Compa,ıy v. Huixian City 
Govemnmıt, Henaıı Higher Peoplls Coıırt, Civil Ruling (2015) No.1-1. {2015} 
The plaintiff launched a civil suit against the local government for the compensation for 
buying back a BOT project. The defendant argued ehat ehe BOT agreement on which 
rhe plainriffs claims were based was an administrative contracr and ruled according to 

the Administrative Litigacion Law. The courc finally decided in favour of ehe plaintiff 
holding ehae ehe matters about financing, remuneration and defaulc are agreed by ehe 
both parcies as equal civil parties and ehe disputes arising eherefrom are civil disputes. 

 
Hetai Water Ajfair Techııology Co., Ltd. v. 7he �ter Resottrce Bttreau of Shenzhen, 
Shenzhen lntennediate People's Court, Civil Rııling (2015) No. 1697 
The plaintiff fıled a civil suic againsc ehe defendant upon ehe default in paymenc of 
sludge treacment fees. The incerrnediate court upheld ehe original judgment ehat ehe 
BOT agreemem in the case was a concession agreemenc and ebat the dispuces arising ouc 
of it prnceed according to ehe Administracive Litigation Law. 

 
 
 
 
 
 

 

33 Anide 23 of ehe Conccssion Measures menrioned thac ehe prospccrivc carnings plcdgc loans 

for concession projeccs shall be cxplored and ucilised. Using rclcvant carnings as a source of 

repaymenc is cncouraged. 



 

 

Chinıı 

 
Anoeher decision was m:ıdc in 2013 but w:ıs only published by ehe Supreme 

People's Court of ehe PRC on 19 November 2015 as one of ehe guiding cases. This 
guiding Cl.Se is co some excenr referrable when seeking a solution co ehe issue of guarancees 
for financing PPP projecrs: 

 
No. 53 Guidi11g Case, Wııyi Brmıch of Hııl'\-ia Bank v. Chmıgleya new Sewage 
T�atmmt Compaııy, Fuzhou Mımicipııl Project Company, Fııjia,ı Higher People's 
Coıırt, Civil Ruliııg [2013] No. 870 
The courc illuscraced ehe key poinc of ehe decision ehae (1) ehe righc of ehe concessionaire's 
earnings may be pledged, and shall be regiscered as ehe pledge of receivables; and (2) ehe 

righc of ehe concessionaire's earnings, owing co its narure, is not suitable for conversion, 

auction or seli off. If ehe pledgee claims priority for receiving paymenc, ehe court may ruJe 

chac ehe debcor pay ehe pledgee having priority over other payment, wieh ehe receivables 

ouc of ehe earnings of ehe concessionaire. 

 
Vill  OUTLOOK 

PPP is being promored and developed both in practice and in ehe reguJatory framework 
construction in China. Alehough ehe PPP law is stili under prepararion, with ehe issuance 
of dozens of regularory documents ar ministry and local level, the construction of PPP 
rook a big step forward in 2015. The improved legal sysrem will help ro promote PPP 
being pushed forward in a more formal way. Because of ehe rapid urbanisation in China 
and ehe increasing number of demonstrable projects by ehe MOF, recommended projects 
by ehe NDRC and promoted projects by various local governmencs, it is reasonable to 
assume ehar ehe praccice of PPP will go on developing. Legislation in this field wouJd be 
further improved as regards ehe requiremenrs of PPP practice. 
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Chapter7 

 

DENMARK 

Henrik Pııggaard and Lene Lange1 

 
 
 
 

 
I OVERVIEW 

Public-Privace Parınerships (PPPs) (in Denmark referred co as OPP) have exisced in 
Denmark since 2005, when the firsc PPP project was procured. 

1n 2004, the concept of Public-Private Partnership was first time incroduced in 
ehe Danish government's action plan owing to the need for fucure facilitation of the 
inceraccion between public and private resources in ehe escablishment of infrastructure, 
ete., not least aiming at gaining positive effects on the life eyde economy over time. 
As a matter of course, a parricular inspiration came from the experience gained from 
abroad, particularly ehe United Kingdom and other European countries where ehis kind 
of project model had been endorsed for more than 10-20 years at that time. 

The fırst PPP project was a school project procured by a municipality and ehe 
project was procured simultaneously with ehe new procuremenc rules on competitive 

dialogue being applied (see Section iV). in Denmark, ehe negotiated procedure has been 
used only in connection with procurement of concession agreements and agreemems in 

ehe utilities sector, while the competitive dialogue procedure has been applied in many of 
ehe PPP projects providing for procurement of complex contracts to last for 25-30 years. 

At ehe time ofcommencemenc of the fırst municipal procurement ofa PPP projecc, 
ehe state (ehe Danish Building and Property Agency) had already worked diligently to 
procure a PPP project for new archive facilities for the Danish State Archives, and ehis 
project became ehe second one in 2006. 

During the 10-11 years Denmark has been involved in PPP, approximately 
35 projects have been procured, of which around 32 have been contracted, including 
about 25 in ehe past six years (roughly 14 in ehe past two years), and ehe number of 
procuremenc concracts have thus been steadily increasing. 

 
 

 

Hcnrik Puggaard and Lene Lange arc partncrs ac LEIT Law Firm P/S. 
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in the first three to foın years unril ehe financial crisis in 2008, ehe PPP projects 

centred on school projeces (procured by municipalities), courrhouses and office buildings 
(procured by ehe srate). 

As srated below (see Section 111.i), ehe market changed slightly during the 
financial crisis, which did not resule in a reduced number of procurement procedures, 
but it changed ehe framework conditions somewhat, especially ehe financing model. 

in ehe pasr five years, ehe Danish regions2 have been particularly aceive in procuring 
PPP conuacts, and ehus, major car parks and hospieal facilities have been procured under 
a PPP project. 

in recenr years, this sector has attracted pension funds as financing sources of PPP 
projeccs, not leasr because of the projecr volume. 

Looking ar ehe period since 2005, and particularly ehe pasr three years, it is 
clear ehar ehe projecr amounts have averagely represented around €20 million, ranging 
from approxirnarely €1O million to €300 million. in addition ro the mororway 
Kliplev-S0nderborg (M1) in Souchern Jurland in 2006, rhe project sum of which 
roralled approximarely €300 million, rwo hospiral projecrs have been procured in ehe 
pasr ewo years of ehe same magnirude as well asa government office building at around 
€150-200 million. 

 
II THE YEAR iN REVIEW 

In 2015, ehe procuremenr of ocher rypes of PPP projects have been initiared, including 
lighting installarions, energy/supply and waste management. 

A large hospital in Copenhagen conducted a procurement boeh wiehin ehe 
energy and utilities renovation and optimisation, as well as waste management under 
a long-rerm contracr. The interesting ehing, in ehis regard, has been wheeher there were 
suppliers in ehe market to bid for these contracts, which proved to be ehe case, but it was 
mainly foreign ones and only very few. 

Most recently in 2015, ehe City of Copenhagen initiated a procurement ofa huge 
renovarion projecr (40,000 sqm. office premises for the Danish Tax Administration) 
under a 20-25-year contracr where ehe parties, in a competitive dialogue, are now to 
discuss wheeher expecrarions for ehe facilitation of conscrucrion and operation as well as 
rhe life eyde economy can be met or whether the project is ro be procured as a traditional 
procuremenr procedure for consrrucrion work. 

 
111 GENERAL FRAMEWORK 

Types ofPPP 

in Denmark, primarily rwo PPP structures are used, one of ehem being with privace 
financing and the orher with public fınancing upon entry into operation. 

 
 

 

2 The Danish regions are responsible for providing hospital serviccs and are also responsible for 

some of the traffic infrastructure. 
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The most used one has been the PPP wirh privare financing which was also the 

one originally used in 2005. in connecrion with the financial crisis and as a resule of ehe 
impossibiliry ro borrow money at a fixed inreresr rate over 30 years (or at least it was 
extremely expensive), a new model was developed under basically the same framework as 
the PPP with private financing. 

This was done in connection with ehe PPP motorway project in Southern Jutland 
(M 1) from Kliplev to S0nderborg, being the largest projecr at that time of €300 million. 

Since a fuced incerest rate over 30 years was excluded due to unreasonable costs, 
a model was developed in competitive dialogue wieh the various suppliers and operarors 
whereupon ehe entire capical investment, or ehe majoriry thereof, was paid by ehe public 
party upon commencement of che asset's entry into operation and any remainder was ro 
be repaid during the term of the contracr. 

This alcernative model results in the ownership of ehe asset construcred during the 
construccion phase being transferred, ar the time of commencemenr of ehe asset's enrry 
into operation, from ehe privaee parry to the public party paying the before-mentioned 
capical investmenc, or ehe majoriry thereof. 

These PPP projects with public financing paid upon commencemcnr of the asser's 
entry inro service were applied in subsequenr years to school projecrs and other projects 
where rhe public parry preferred ro provide financing based on ehe public interese raee 
(risk-free interest rate is exrremely low in Denmark) rather ehan borrowing from thc 
private market. 

in some of ehe projeces applying ehis model, ehe PPP contrace provides for ehe 
allocation of 'owner's risks' co ehe privaee party as if ehe privaee parry was ehe owner of 
the asset during rhe concract period. 

1t should be noted ehat ehe PPP projects have not been procured by the public 
authorities based on financial needs as ehe public aurhoricies have typically been able co 
afford to invest and borrow ata very low interest rate owing to the very high credit rating 
of public authoricies in Denmark. 

The decision ro procure PPP projects have mainly been based on ehe idea of 
generating positive effeces on ehe life eyde economy by ehe facilitation of the construction 
design wieh the operating economy over 30 years, resuleing in very proactive financial 
control from private lenders thae ensures a constant focus on the underlying budgetary 
assumptions and not least performance of ehe functional requirements laid down by 
ehe public parry. The latter srems from 'penalties' having to be paid in the event of 
non-performance (see Section IV). 

in addicion to ehe two main types of PPP projecrs - with ehe private or public 
financing - ehe latter has also resulted in a model facilitating the support financing 
arrangements for ehe establishment of social housing (including in the care sector, ete.) 
with the PPP suucrure by using public financing upon commencement of the assee's 
enrry into service. Thus, two PPP projects have been contracted for care cencres where the 
Jaw on cooperative housing associations and the possibility of state-subsidised housing 
fınancing havc becn used. These projects have alsa resulted in care services having ro be 
provided during ehe operational phase under the PPP contract. 

In 2015, the firsr real PPP project was also procured for innovarion or developmenr 
of equipment (referred eo as OPI). Two regions joined forces to procure the developmenr 
ofa  new psychiarric care bed in connection wieh the procuremenr of cwo new 1arge 
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psychiarric hospirals with more ro come, and ehe OPI comrace rhereforc bccamc vcry 
.mr.ıctİYc in tcrms of volumc for v:uious induscrial p:urics. 1hc projccr was a succcss and 
.ı privarc parry was awardcd ehe comracc. 1l1e resule and the finishcd product, the new 
psychiarric c.1re bcd. have already becn presemed and ehe psychiacric carc bed is now 
being comr.ıcrcd by ali psychiatric hospicals fora long concrace period. 

Finali)-. there havc been arcempts ro combine ehe PPP concraceual framework wieh 
morc rr.ıdirional properry financing, for cxample, in consrruction of sradiums where 
pırt of rhe conserucrion could be regulared contraccually under a usual PPP strucrure 
whilc anorher parr would be regular properry financing based on commerciaJ renraJ over 
10-15 years. In ehe nexr few years, İt will be interesting to see if rhese rypes of large 
comple.x capital invescmenrs are realisable by a combination of PPP and other usual 
conrracrual strucrures in ehe properry market. 

 
u    The authorities 

In Denmark, PPP projecrs are procured by ehe state through their respecrive deparrmenrs 
(roads, office buildings, defence, ete.). 1l1e municipaliries also procure PPP conuacts, 
rypically in connecrion wich new schools or office buildings, but also in regard ro 
swimming facilities and care cenrres. 

Finally, Danish regions have procured PPP conrracts, so far, primarily wirhin ehe 
health secror, which is rheir sphere of responsibiliry. 1l1ese projects have involved major 
parking faciliries at hospirals and hospital expansions around the counrry. 

In parricular, the scate has been very dedicared in applying ehe PPP model where 
appropriace, see rnore informarion below. 1l1e municipalities and ehe regions have 
rypically used the same small group of PPP advisers who have also been dedicaced ro ehe 
acrual PPP model, and ehe conrracrual framework has ehus been allowed ro develop on 

ehe same platform thereby avoiding ehe need to begin from scratch each time. Thus, ehe 
initial conrract from 2005 has steadily been improved in !ine with ehe considerarions 
and aspects learned from ehe subsequenr PPP projeccs and, in this regard, there have 
always been some new aspects such as, for example, (1) four courr buildings having ro be 
managed in one contracr, (2) more square metres having ro be renovaced besides the new 
building procured under rypicaJ PPP, and (3) care service having ro be included. 

 
iii General requirements for PPP contracts 

Ar the time when PPP became pare of rhe government's acrion plan (which it has been 

since then under successive governmenrs), some accessory tools (comparative srudies) 

were prepared under stare auspices, and a minisceriaJ decree stipulated thae ali future 

capiraJ invesemenrs exceeding a cercain size had to be reviewed to decermine ifa PPP 

model was preferable insread ofa rraditional procuremem procedure for the construction 

work. 

Subsequendy, ehe municipalicies were instrucced to do the san1e some years ago 
and roday ali PPP projecrs are typicalJy subjecr to a pre-project review (see Section IV.i). 
The pubüc party's advisers (legal, financiaJ and technical) arrange for such pre-project 
reviews ro being set up whereby the PPP model is compared with a traditional curnkey 
conrract wirh subsequenr operation and, in ehe same context, an assessment is made on 
whether it should be a PPP wich privace financing or pubüc financing. 
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The latter assessment is based moscly on ehe extent to which ehe public party 

wishes to allocate risks of ehe asset to ehe private parry (as if ehe private parry was the 
owner of the asset) and, in thac case, the privace parry will charge a risk premium for the 
assumption of such risks during the 30-year payment plan. 

PPP wich public financing results in a very low (risk-free) interesr rare, bur also 
some costs ro be paid in premium for the private parry's assumption of owner's risks. By 
contrast, ehe PPP model wieh private financing will have included such owner's risks 
in the determination of ehe internal rate of return to ehe privace parry owning ehe assec 
(amortisable). 

The PPP contract is a dynamic contracc in which it is agreed how to act in case of 
changes during ehe contract period of 25-30 years, and ehe accual PPP concracr being a 
framework agreement is rypically accompanied by operational annexes such as: 
a functional requirements (relating co ehe consrruction and design and operation 

and maintenance and funcrionaliry) and ehe functional requiremenrs are 
output-based and not input-based; 

b payment mechanisms (regular payments, excraordinary payments and adjuscments 
herein and, in chis contexc, penalties/reductions for non-performance of ehe 
funccional requirements); 

c securiry documenrs (bank guaranrees or ehe like); 
d financial closing; 
e transfer of assec (if ehe public parry is co transfer or lease properry/land on which 

new buildings are to be constructed; and 

f rules of cooperation. 

 
IV BIDDING AND AWARD PROCEDURE 

Expressions of interest 

When a public party is considering to use PPP in connection wich a forchcoming 
in&asrrucrure project, the public party frequently identifıes ehe interesr in ehe market 
by mentioning ehe potenrial projects at seminars, ete., and ehe public authoriry ofren 
formally invires relevanr parties to a technical dialogue used for market research among 
interested suppliers and operators. The inviration to technical dialogue is used co discuss 
differenr aspects being considered by ehe public authority in connection with eirher 
construction or the operarion, in parcicular, ehe services inrended ro be included as well 
as ehe extent to which private fınancing partners fınd rhat rhere are abnormal risks in ehe 
project description. 

 
u Requests for proposals and unsolicited proposals 

On rhe basis of any such market research and consulration wirh contraccors, operation 
and faciliry managemenr or service providers and fınancing parties, rhe publlc aurhority 
inserts a conrract notice in the Official Journal of ehe European Union in which privace 
bidders (consortiums consisting of ehe suppliers necessary for the projecc) are invited co 
apply for prequalifıcation. 
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The public authority typically invires potenrial bidders ro competc on cheir 

rechnical skills and experience (wirhin both construcrion work and facility management) 
as wdl as financial strength and srability and three ro five bidders are typically prequalified. 

ll1e comract  is typically  procured  under a compecicive dialogue.  Uncil 
1 January 2016, rhis procurement procedure was applicable only ro 'highly complex' 
conrracrs. As from 1 January 2016, it is possible to use competitive dialogue as well as 
the negotiated procedure in ali Oanish PPP projects. 

The competitive dialogue is used when ehe public authority is in need ofa dialogue 
with the bidders in order co be able to define ehe technical terms ro be complied with 
in order to meer the needs and objeccives of the project, or if the public authority is not 
objectively able to specify markec-consistent legal or financial issues in connection with 
a project wichouc such dialogue. 

in other words, there is a need ro test ehe functional requirernenrs laid down in 
dialogue wich ehe market to ger an idea of ehe market supply, including solutions and 
risk cole.rance ro reassure the public auchority that the solutions, needs and objectives laid 
down in connection with ehe projecc are achievable. 

In conneccion with the procuremenr procedure, ehe prequalified bidders receive 
ehe dialogue nıaterial and afrer the competitive dialogue has been conducted (typically 
rwo ro four meetings), the conrract documencs of ehe public authority are adjusted based 
upon input received during the dialogue phase, and the bidders then prepare a final bid 
for the final conrract to be submitted within a fi.xed closing date. 

In addition to the dialogue meetings, it is possible ro ask questions or receive 
answers in writing during the entire process. 

To date, many projects conducted by rhe srate have been procured under 
a restricred procedure under which no actual dialogue is conducred, but only an 
information meeting. Thus, in many projects, the state has been of ehe opinion that 
its projects involved a standard supply of an office building only, and thus, that ehe 
condirion for applying the Public Procuremenr Oirective to ehe comperitive dialogue was 
not fulfilled. it is likely that we will see more projects being procured by the state under 
a competitive dialogue owing co ehe change in legislation. 

 
iii Evaluation and grant 

Ünce the bidders have submitted their bids, the public authority assesses whether the 
bids meer ehe minimum requirements laid down in ehe concract notice, and complianr 
bids are evaluated in accordance with the provided tender conditions. 

In PPP projects, ehe public authority typically has four to five award criteria under 
which, for example, ehe price is weighted relatively high (typically less than half), while 
ehe other award criteria will be based primarily on ehe quality and functionality, financial 
scability and less on organisation, cooperation and architecture. 

The price criterion is typically a calculation of the present value (net present value) 
of ali ehe total paymencs during the term of the contract and is typically assessed based 
on a scoring from zero to IO. 

The award criteria may have sub-criteria ehat are also provided to the bidders. 
Upon notification of the award of the contracc to a successful bidder, there will be a 
srandstill period of 1O calendar days during which ehe unsuccessful bidders may conrest 
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the award if they believe thar the competition rules have not been compüed with. 
Afrer this period, cerrain 'rechnical clarification' and minor adjusrmencs will rake place 
whereupon the signing and financial close (if the bid has conrained a financial risk in the 
period from the submission of rhe bid and unril the signing of ehe conrracr) take place. 

 
V THE CONTRACT 

Payment 

in Denmark, a PPP contract wirh privare financing typically has a durarion of 25 co 
30 years during which period rhe paymenrs to rhe privare party (typically being a special 
purpose vehicle (SPV)) will begin upon commencemenr of the asset's enrry inro operation 
{once the operational phase is initiarcd). 

The paymenr consisrs of a 'construcrion part' (amorrisacion of the capital 

investmcnc over the conuact period at rhe agreed exit value including interest race 

of rerurn) and the currenc operating payments (managemenr, maintenance, ongoing 

restoration, supply, ete.) 

The payment mechanism defines these regular payments as well as how rhese can 
be adjusced - both ordinarily (indexing) and extraordinarily. Excraordinary adjustmencs 
are cypically penalty payments representing deductions from the payments. The penalty 

is determined at the same time as ehe regular payments typically made on a quarcerly 
basis. A penalty will be imposed if ehe agreed service or functional requirements are 
not being effectively rendered to meec the key performance indicacor requiremencs. 
Experience shows that the need for penalties in Danish projects has been non-existenr, 
which is an indication of strong cooperation. 

le has typically been ehe case in the Danish PPP contracts with private financing 
ehae the public parry's righr eo set off such penaleies was allowed only againse the portion 
of the payment involving the operating payment, leaving the portion of the paymem 
involving the construction unaffected. ln this way, the privaee party's amortisation of ehe 
capital invescmenr has been secured. 

in return, ehe public party is typically secured by oeher righcs, see Section il, eo 
be invoked by the public parry in ehe evenr of non-performance of the PPP concract. 

in addition, the conrract will provide for the public party being entitled to 

cerminace the conrract prematurely, ifa maximum number of penalcy points (stipulated 

in the conrract) has been reached (see Section VI). 

in chis sicuation, the public parcy is secured full compensation for such penalties 
through a combinacion of the righc co set off against the operating paymencs, ocher 

securicy from supplier, ehe SPV's equicy and the right oftermination for breach on the 
pare of the private party in which case an additional penalty is typically imposed by way 
of write-offs on the exit value (for example, 10 to 15 per cent reduccion from the exit 
value). 

 
ii    State guarantees 

1n Dcnmark, we are in the fortunate position that ehe Danish state and public authorities 

generally have ehe best possible credit rating, and guarantee scrucrures used to guarancee 
payment by ehe public party ro rhe private parcy are thus not employed. 
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111 Distribution of risk 

The risk managemenr, especi:ı.lly the risk alloc:ıtion among the priv:ıte :ınd the public 

p:ırties. are ehe main element of ehe PPP contract. 

1he risk alloc:ıeion ensures the right incenrives for performance of the funcrional 
requiremenrs and places the risk of rhe basic assumprions changing over 30 years on the 
p:ı.rry mosr capable of handling it both financially as well as operarionally. 

The rables below, based on experience from projecrs procured up ro 2012, show 
th:ır the risk issues have been very common in relation to the general PPP market in 
Europe and parricularly involve: 

a changes ro the legislation over rhe 30 years; 
b consuucrion risks such as delay, soil condirions, authorities processing and 

weather condirions; and 
c risks during the operacional phase, including parricularly supply, energy, and 

price development for planned maintenance, ere., user behaviour and legal 
requiremenrs in connection with various regularory changes alfecring public 
benefits and services ro be handled by rhe privare parry. 

 
lllustration of the risks usually transferred to the privare parry/PPP provider 

(approximate percentage of projects) 

 
Yes No Pnrtly 

Obscrvancc of funcıion:ıl and service requircmcncs during thc operation plıasc 100% - - 

Compliance of time schcdule 100% - - 

Risks connccced wieh ehe day-co-day consmıccion and maintenance 90% - 10% 

Risks connected with ehe condiıion of ehe assct ac ehe end of ehe conıracı ccrm 85% - 15% 

Risks connccıed wich ehe weacher during ehe construccion pcriods 85% 7% 8% 

Compliancc of consuucıion and opt:ration budgcc 85% - 15% 

Financial risks (inceresc Icvcl during ehe consırucıion and exploicacion phase) 75% 17% 8% 

 
Jllustration of the risks rarely transferred to the private party/PPP provider 

(approximate percentage of projects) 

 Yes, risk 
has bun 
transftmd 

No, risk has 
not bun 

rrıınsfmrd 

 
Partly 

 
Uııdirclosed 

Consumpıion - unics conccrning c:lcccricity, 

w.ııcr and hcac (consıruction operacion) 
8% 76% 8% 8% 

Conıaminacion and ochcr site maıccrs 18% 40% 44% 8% 

Consumpıion units concerning elecıriciıy, 

waıcr and heae (ocher operations) 
22% 33% 45% . 

Consumpcion uniı priccs for clectricit)•, 

wau:r and hcaı 
30% 7% 55% 8% 
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iv Adjustment and revision 

Since ehe fırst PPP projecrs in 2005, ehe Danish PPP contracts have provided for a 
change mechanism defining a procedure and consequem management asa resule of the 
public parry requescing changes to the functional rcquiremencs eicher in respecr of thc 
construction or ehe operation. 

ln this, ehe financial model will immediately reAect ehe impacr of ehe changes 
on ehe total payrnents in respect of boeh ehe construction and operation. Similarly, rhe 
parties have agreed on rerms for refinancing in ehe evem ehat certain qualified financiaJ 
circumscances arise in ehe market. These terms have also been uniformly applied in PPP 
contracts in ehe pasc 1O years, however wich ehe natura! adjuscmems chat ehe financiaJ 
markets have given rise to; see also paragraph VI. 

 
v Ownership of underlying assets 

in the PPP projecc \vieh private financing, ehe underlying asser (school, road, courehousc, 
ece.) is owned by ehe private party, rypically an SPV in which the actual private investors 
are ehe shareholders. 

In ehese projects, ehe public parry is likely to be in possession of land or existing 
buildings or property to be included in ehe project. In rhese cases, ehe PPP contracr 
contains agreed rerms for ehe transfer of ehis assec co ehe privace parry in conneccion with 
ehe PPP contracc being iniciaced and it is, furchermore, agreed in ehe PPP contract how 
and on whar cerms ehe asset is ro be cransferred back to ehe public parry after ehe end of 
ehe contracc period. 

ln some cases, ehe contract is scructured in ehe way ehac ehe public parry has 
not rransferred an ex.isting properry, but simply leased it (if land only) on which the 
privace party has then construcced ehe new building (che new asset) as owner umil it is 
cransferred back co the public party after ehe end of the contracc period. 

ln ehe PPP projecc with public financing, it is ehe private parry construcring ehe 
assec at its account and risk, but so that the asset is transferred to ehe pubüc party upon 
commencemenr of the assec's encry inco service (once ehe operational phase is initiated) 
while also receiving payment for ehe capical invescment in whole or in pare (see above). 

 
vi The transfer upon exit of the contract 

In PPP conrracts in Denmark, it is now customary practice ehat ehe comracc term on 
the transfer of ehe asset back to ehe public parry is designed so that the public parry has 
a buy opcion and ehe private party a put option at end of ehe contract (a fıxed price/ 

cakulacion.) in this way, borh parcies are ensured that ehe asset may be cransferred back 
to ehe public parry ac the end of the contract, but ehe transfer has not been agreed 
beforehand. 

The reason for ehis arrangernenr is a resule of tax discussions or considerations in 
connecrion wieh ehe first PPP projeccs where ehe rax auehorities in Denmark questioned 
whecher ehe private parcy - owing to some tax aspeccs in ehe contract - could be said 
to be ehe owner (caxwise), even if ehe private parcy would be the owner under civil law. 

lf the privace parcy could not be considered ehe owner taxwise, ehe parcy would not be 

eligible for amorcisation or exempc from VAT, resulting in a substantially more expensive 
projecc. 
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Another issue in relation to these ta..x considerations in respect of the PPP structure 

in Denmark has been rhe size of the exit value ar the end of rhe conrracr, and rhe capiral 

im·esrmenr is therefore typically only depreciated down ro approximately 50 per cenr 
during the contract period, which will rhen form ehe hasis of rhe transfer price upon exir. 

in the first period, it was not really possible nor relevant ro use the asset as security 
as the PPP conrracr was registered in priority ro any other morrgage debt. However, 

times have changed and today the assec is rypically allowed co be used for convencional 

morcgage financing under the Danish model, so that it has been accepted rhat some 
users' cusromary righrs under thc PPP conrracc can be regisrered on the property. 

 
vu   Early termination 

PPP conrraccs in Denmark conrain a well-consolidared regulation on early rermination in 
the evenr of material breach on the part of the privare party (or the public party). in this 
case, the rermination will typically result in the asset being transferred back to the public 
pany ata funher specified value according ro current amortisation and then adjusced for 
general compensation such as costs, lack of maintenance under the maintenance plan 
and penalry provisions (typically involving write-offs on the outstanding debt in the 
range of 1O ro 15 per cent). 

Similarly, there are penalty provısıons (liquidared damages) in favour of the 

privace party if ehe early terminacion is due co breach on the pare of the public auchority. 

Furchermore, the contracts typically include a provision governing an acrual 
annulmem which may become relevant if the private party is unable to render the 

services due circumstances of force majeure. In this situacion, both parties are encided to 
terminate the agreement after a considerable period in accordance with the provisions on 

termination, however with the excepcion of ehe liability provisions. 
At presenr, there are no known examples in Denmark of early termination on 

accounr of breach due ro the parties, apparenrly, having been able to handle the faccors 
and basic assumptions having changed during the process in accordance with ehe 
provisions of ehe PPP concract on requesred changes, ete. 

 
VI FINANCE 

in the first rwo to three years uncil ehe financial crisis in 2008, debt was primarily 

fınanced ehrough the banks based on specific requiremencs co ehe equity of the SPV, 
typically owned by ehe operators (construction and facility management). 

The players were mainly foreign banks familiar wieh ehe project form, but a few 
Danish ban.ks also engaged in the process. However, as ehey typically had a conventional 
approach such as properry financing, they were not ready co assume ehe cash flow risks 
involved in using ehe model (special reduction for deficiencies). 

During ehe financial crisis, the possibiliry of borrowing 'long-term money' at 

fu:ed imerest rates was lost, bur when it became possible again around 2009-201O, a 
few privare investors (contractors and developers) had come into play and realised ehe 
'bond-like' aspects of ehe model. 
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1n 2012, interest in ehe pension market increased and several pension funds came 

forward as invescors (sponsors) for various operators. This is still ehe financial landscape 
mday and chere is still a good appetite. 

Minor projeccs wich capital sums of approximacely €1O million are also attracting 
high net worth privace investors, and investing funds are beginning to show an interest 
in learning more abouc chese projeccs. 

The approach of chese fınance sources is basically toruna risk only on ehe inflation, 
placing all ocher conscruccion and operational risks wich ehe SPV for ehe actual operators 
ro handle under various security arrangements usual in conneccion wieh curnkey contract 
and operacion, respectively. 

In addition, ehe operators are liable to ehe extent of cheir equity for their own 
supply and often also, according to agreement, to some extent for ehe joinc responsibilicy 
or liability related co ehe functional performance of ehe assec during ehe operational 
phase. 

1n recenc years, morcgage credic inscimces have also cooperated wich banks under 
a model whereby ehe banks provide convencional building financing and bridging to 
mongage fınancing upon commencemenc of the assec's entry into service. lbis is owing 
ro ehe very low incerest race on Danish mortgage debcs and, for that matter, bank debcs. 

 
VII RECENT DECiSiONS 

No major decisions are available from judicial proceedings specifically relacing to PPP 
projects, however, a leading case in one of ehe largest projects ever in Denmark, a hospital 
building, involving incorrecc award or evaluation is currencly pending. 

 
VlII  OUTWOK 

In Denmark, we have now successfully implemenced PPP projects and have adapced 
co the scope of ehis type of project model raeher chan the craditional ones. The public 
authorities have become more familiar wich and accusromed to ehe model, as weU as 
operaring under it, resuJting in an increasingly posicive approach to life eyde economy, 
budgec securicy, ece. 

The market wiU only increase, as also previously expressed in a Danish repon and 
the developmem in project sums also refleccs chis fact. The challenge is wheeher ehere are 
enough operacors and suppliers in ehe market for ehe necessary competition and, in chis 
respect, how many projeccs it is possible to conducc at ehe same time since ehe suppliers 
and operators in rhis fıeld are often ehe same. 

PPP projeccs involve relarively high bidding coscs and quice a lor of resources are 
used on rhe processes. However, chese appear to be well spent as none of ehe projeccs 
seem to have resulted in subsequent disputes or ehe like. 

From ehe 20 I2 repon it was concluded, on the basis of ehe 13 areas addressed 
by ehe public authority in respecc of ehe PPP projects at that time, ebat it had been a 
greac success, both regarding timely commcncement of ehe assec's entry inco service, 



89 

 

 

Deıımark 

 
expected economic oudook, possibilities of requesced changes, cooperation in general 

and in parcicular ehe experience of quality upon commencement of ehe asser's encry inco 

service a.nd, for chat matter, during ehe operation period. 
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FRANCE 

Fra11çois-Gııillmn Vaissier, Hııgııes Mıırtin-Sisıeron ıııul Am1fl Seniııta1 

 
 
 
 

 
I    OVERVIEW 

in France, public-privace parcnerships (PPPs) are implemenced in many economic scccors 
(e.g., transpon, health, juscice, education, urban equipmenc, environmenc, energy 
efficiency, relecommunications and culture) for more than €100 billion of activiry cach 
year. 

Despite a climace of ideological distrust, financial difficulties faced by some 
local authoricies2 and the decreasing number of execuced agreements due to the wcak 
economic climace, a closer look at 2015 activiry seems to indicare a possible renewal of 
confidence in PPPs for ehe coming year. 

Taking into consideration the many criticisms voiced against PPPs, rhe French 
PPPs legal framework has been reshaped through the transposition of the European 
directives pertaining to public procurements and concession agreements. 

Such change, along with the renewed support of certain public entities following 
posicive feedback on prior implementation,3 could lead co an uprurn of PPPs in France. 

 
 
 

 

François-Guilhem Vaissier is a parmer and Hugues Marcin-Sisteron and Anna Seniuta arc 

associates ar White & Case. 

2 in 2015, the Court of Audicors published a report highlighting the main difficulcics rcgarding 

ehe implemenration of partnership contracts for loca! authorities. This rcport rcquests more 

transparcncy and a prior financial assessmcnc in ordcr co avoid the financial difficulties faced 

by local authoriries. 

3 During the inrernational PPP mecting organised by the Club des PPP in Paris on 

4 Fc:bruaıy 2016, scvcral loca! authoricics came to prescnc ehe pros and thc cons of thc PPP 

implcmentation. it appears that thc PPP implementation in past ycars hada satisfactory 

rcrurn in ovcraJI ccrms and allowcd rhc dcvclopmcnr of many local projects. 
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in this chapter, we,ıvill focus on ehe cwo main forms of PPPs implemented in France: 
concession agreernents (as regulated by Ordinance No. 2016-65 of 29 January 2016 and 
Decrce No. 2016-86 dated 1 February 2016) and parmership contracts (as regulared by 
Ordinance No. 2004-559 of 17 June 2004). 

 
II THE YEAR IN REVIEW 

Even ehough few parmership conrracts were execuced in France in 2015, it should stili 
be nored ehar sorne landmark projects were finalised rhat year in ehe education sphere: a 
28-year pannership conrract4 for the financing, design, construction, and rnaintenance 
ofa new facility for ehe Ecole Cenrrale Supelec near Paris and a 25-year partnership 
contract for ehe financing, design, construction, operation and maincenance of cwo 
Universiry of Lorraine's buildings.5 

With regards to concession agreements, one major agreement was executed in 
ehe transport sector: the A355 Strasbourg bypass motorway concession, consisting of 
approximately 24 kilornetres, enrered into becween the state and a consorriurn formed 
by VINCI Concessions and SOC 44 on 2 February 2016. 

Furehermore, works for one major PPP (the new French Ministry of Defence 
locaced in Paris whose cosrs reached approximacely €4.2 billion)6 and ehe new buildings 
were inaugurated in November 2015. 

As previously scaced, the main recent event was ehe transposicion into French 
law of the 2014 European directives pertaining to public procurement contraccs and 
concession agreernents. This transposition aims to clarify and simplify the complex 

legal framework applicable to the two types of PPP contracts (partnership contracts 
and concession agreements) as several categories of contracts existing in the French legal 
framework. 

Firsdy,  regarding  partnership  contracts,  Ordinance  No.  2015-899  dated 
23 July 2015 (the Parmership Contract Ordinance) transposed ehe 2014/24/EU and 
2014/25/EU public procurement directives.7 The Partnership Concract Ordinance 
provides for a new legal framework for the procurement contraccs and qualifies the 
partnership contract as a specific type of public procurement contract, renaming it 
marche de partenariat (instead of contrat de partenariat). 

Under chis new definition the Partnership Contracc Ordinance aims to encompass, 
under a unique type of contract, ali the other existing PPP contractual forms existing 
under French law that were similar to partnership contracts (e.g., administrative long 
lease or adminiscracive emphyceucic lease). 
 
 
 

 

4 www.parcnershipsbulletin.com/news/view/864I7. 

5 www.parcnershipsbulletin.com/projeccs/view/8875. 

6 www.wsws.org/en/arcicles/2015/ l I/12/hexa-n12.hcml. 

7 Directives 20 l 4/24/EU and 20l 4/25/EU relatcd co public procurcmcnt, wh.ich were 

approved by ehe European Parliament on 15 January 2014 and adopted by the Council on 

1 l February 2014. 

http://www.parcnershipsbulletin.com/news/view/864I7
http://www.parcnershipsbulletin.com/projeccs/view/8875
http://www.wsws.org/en/arcicles/2015/l
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ll1e ncw legal framcwork applicablc ro p:ırtncrship contracrs rakes inro :ıccount 

thc French recenr PPP pr:ıcricc. lr sccurcs :ınd strengthcns thc parmcrship contracLs' 
rcgime rhrough rhe incorporarion of Frcnch and European principlcs set out by casc-law 
in rcccnr ycars. 

Thc rransposirion of ehe public procurcment dircctives undcr Frcncl1 law has 
noc encircly becn achicved as rhe implcrncnting decrecs have not bccn cnactcd yet. 
\V/c underseand that thc french lcgislator should implement rlıcsc dccrccs soon as ehe 
finalis:ıcion of ehe cransposicion musr be implcmcntcd no later th:ın April 2016. 

Since thc tr:ınsposition has not yet bccn finaliscd, thc chapter dcscribcs provisions 

of Ordina.nce No. 2004-559 of 17 June 2004 (the 2004 Or<lin:ınce), which is currcndy 

ehe legal fraınework applicablc eo partncrship conrraces prior ro rhc full eransposition. 
Howevcr, as rhc final rransposition of ehe dircceivc is immincnr, wc also point out the 
innovations scc out by thc Parcnership Conerace Ordinance. 

Sccondly, rcgarding ehe 2014/23/EU dircctive pcrr:ıining ro conccssion 
agrccments, thc complcee eransposirion into ehe Frcnch legal framcwork occurred chrough 
Ordinance No. 2016-65 of 29 January 20 l 6 (thc Conccssion Agrccmcnt Ordin:ıncc) 

and ehe implcmencing Decrce No. 2016-86 daecd 1 February 2016 (ehe Concession 
Agrecmcnr Dccrcc).8 

\Vhile preserving cerrain spccificities of Frcnch law, ehe Concession Agrccment 
Ordinance and ehe Concession Agrcemenr Decree aim co simplify, clarify and unify 
the cxisting legal framework govcrning ehe awarding and implcmencacion of concession 
agreemcnts in accordance with recenr Frcnch and European case law. 

This new singlc legal framcwork applicable co concession agrecments will 
emer into forcc on 1 April 2016 and replace the legal provisions currencly applicable 

(in parcicular Law No. 93-122 dared 29 January 1993 applicable co public services 

concession agreements and Ordinance No. 2009-864 dated 15 July 2009 applicable to 

work concession agrccments). 

 
111 GENERALFRAMEWORK 

Types of PPPs 

As statcd above, there are cwo types of PPPs that are mainly used in France: (1) concession 

agrecments, which serve ro implement major infrastrucrure projeccs such as canals, 
mocoıways, warer distribucion syscems and toll bridges; and (2) partnership conrracts 
which can be compared ro privare finance initiative conrracts. 

Concession agreements9 and parcnership contracts10 are both administrative 
contracts under French law. This distinction is important as the contractual relationship 
 
 
 
 

 

8 Ordinancc No. 2016-65 of29 January 2016 about conccssion agrccmencs.. 
9 For conccssion agrecmcnts this is sı.arcd undcr Arciclc 3 of thc C.Onccssion Agrccmcnt 

Ordinancc. 

1O For partncrship c.omraccs this is sr.accd undcr Anide 3 of thc Partnership C.Oncract Ordin.ance. 
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in an administrative contract is different from that in a privace contract. lndccd, ehe 
partics are, de fiıcto, unequaI insofur as the public person bencfits from public authority 
powers. 

As sratcd in the Concession Agreement Ordinance, a concession agreement is 
defıned as an agreement under which a grancor assigns, for a limited period of time, 
ro one or several economic encities, ehe performance of works or the managemenc ofa 
service, it being specified rhar (1) a risk linked to the operation of such works or such 
service musr be rransferred ro the economic entity in exchange for the right to operate 
the said works or service, (2) a fee in favour of the entity can be added to such operation 
righr and (3) the risk transfer co the economic entity necessarily implies a reaI exposure 
co the marker's flucruarion. 

The parmership contract is an administrative contracr under which a grantor 
enrruscs ro a privare parry, for a period ser according to the arnortisarion of invesrment or 
agreed financing rerms, a comprehensive projece relaeing to ehe design, conseruction or 
conYersion, mainrenance, operation or management of works, equipment or intangible 
assets necessary to the public service, as well as to ehe rotaI or partial financing of ehe 
latter. 

The Pannership Conrract Ordinance also clarifies that dismanding and destruction 
works as weU as the managemenc ofa public service can also be transferred to ehe private 
party under a parmership contract. 

The rwo main PPPs can be differentiated according ro their paymem terms: under 
a parmership conrract, the grancor will pay rem to the private partner in exchange for the 
performance of the mission, while under a concession agreement the compensarion of 
dıe concessionaire will mainly arise from payments made by users of the service. 

 
Ü The authorities 

The Concession Agreemenr Ordinance provides ehat, in addirion ro public authorities 
(ehe French state, locaI aurhorities and eheir public institutions), private entities (emities 
specially created ro satisfy a non-commerciaI public interest or formed by severaI public 
enrities in order ro joincly perform certain activities and public undertakings acting as 
network operators) will be allowed to gram concession agreements. 

The 2004 Ordinance is also flexible regarding the grantor thar may enter into 
a parrnership contract. The state and irs public institutions, locaI auehorities and local 
public instirutions as well as public healeh facilities, sociaI security bodies and some 
public or privaee entities pursuing a public-interest mission and mainly financed by 
public funds11 (i.e., public-private joint vemures and state-owned public indusrriaI and 
commerciaI institutions) may aIJ emer into partnership contracts. 

For partnership contracts executed by the state, ehe ministries that are involved 
willdepend on the scope of the particular contract. For partnership contracts, approval by 
the Minisrer of the Economy and the Budger is additionally required before signature.12 

 
 

 

11 As mentioned in Anide 19 of the 2004 Ordinance. 

12 See Anide 1-II of Decree No. 2012-1093 dated 27 September 2012. A partnership contract 

may be signed by the srare ora state public institution having a public accountant after 
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ll1c Parmcrship Concract Ordinancc providcs for :.ın cxtcndcd lise of porcncial 

procuring aurhoritics. lndccd, rhc granring aurhoritics will be thc samc as lhosc dcscribcd 
in rhc Conccssion Agrccmcnr Ordinanccu. As such, privatc cncitics could also en ter into 
a panncrship concract. 

Neverthcless, cenrral administr:ıtions, public hcalth facilitics and mcdical 
coopcration public strucrurcs which uscd to be grantors bcforc ehe Europcan Dircctivc, 
will no longcr be ablc to cnrcr into p::ırtncrship contracts.14 

Anothcr imporrant ::ıctor in ehe PPP sector in Francc is ehe PPP Supporc Service 
(M::ıPPP). l11c MaPPP is a dcdicatcd unie within rhc Minisrry of ehe Economy tlıac 

assiscsgramors in rhc implemcnraeion of parmership concraccs.1�111c MaPPP i�primarily 
responsible for Llıc v:ılidacion of ehe preliıninary cvaluarions prcp::ırcd by grancors 
beforc launching a tender. l11c MaPPP also assists and adviscs public auehorities in thc 
prcparacion and negotiation of partncrslıip concracts ::ıs wcll as any oeher complcx public 
contract.s or public conrracts iınplying an innovarivc financing schcme. 

According to thc Partnership Contract Ordinancc, the MaPPP will stili be a major 
actor given chat it will also havc to issuc an opinion abouc ehe financial susra.inability of 
each partncrship concracrı.r, This ncw requiremcnc should be an dficienc way eo avoid 
ehe financial difficulties dcriving from rhc implcmcncaeion of some parcncrship conrracts 
in Francc. 

 
iü   General rcquirements for PPP contracts 

Requireıncncsarc diffcrcnt for the use of parmership contraccs and concession agreements. 
ll1e Concession Agreement Ordinance provides that concession agreemencs 

must include provisions pertaining to ehe duracion of the contrace and rariffs applicablc 

ro service users. 111c Conccssion Agrecmenc Ordinance also provides ehar concession 

agreements can includc provisions pcrcaining co sustainable development and sociaJ 

objecrivcs. 
Morcover, to opcimise cosc monitoring, the Concession Agreement Ordinance 

aims ro incrcasc rransparency relating ro the performance of concession agreements. 

fü a consequence, concession agreemenrs musc specify thar rhe concessionaire 

will be requircd co providc an annual repon co ehe grantor and that ehe grantor will have 
to annually publish cssenrial dara percaining to rhe concession (i.e., cype of investmencs, 
cariffs). 

 
 

 

approval by ılıc Minisıcr of ıhc Economy and thc Budget. Such approval will be presumed 

if no rcply is givcn wiıhin onc momh from the transnıis.sion of the contract. For local 

.authorities, thc principle of their free administration cxempts them from any requircment for 

staıc approval. Thus such authorisarion by thc Minister of ıhe Economy and thc Budgct is 

not needed. 

J3 Anide 1O of thc Partncrship Conrract Ordinancc and Articlc 9 of thc Conccssion Agrccment 

Ordinancc. 

14 Arıide 71 of the Partncrship Contract Ordinance. 

15 Thc MaPPP was created by Ordinance No. 2004-1119 datcd 19 Octobcr 2004. 

J6 Anide 76 of thc Parrncrship Contract Ordinancc. 
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Conc�ry to concession agreements, ehe use of parmership contracts is strictly 

regularcd. 1he project has to be related to rhe construccion or conversion, upkccp, 
m.ıintcnance, operarion or management of work, equipment or inrangible assets 
nccessary for public service. Moreover, ehe concerned projeccs have co be comprehensive 
in narure. As parmership concraccs are specific concracts not governed by ehe Public 
Procurcmenc Code, they may be entered inro only if ehe grancor demonstraces an element 
of complexicy, emergency or economic efficiency. Firsc, a preliminary evaluation has ro 
be made to demonstrate one of chese criceria. A repon musc ser ouc a general presencation 
of the projecc, the objectives of ehe procuring authority, an analysis of ehe coscs with 
ınd wirhout the parrnership conrracc and ehe consequencial budgecary allocation. Statc 
procuring authoriries (e.g., minisrries and public inscirucions) are obliged ro submir their 
prdiminary evaluation ro ehe MaPPP for irs validation. Currently, local authoricies may 
choosewheeheror not co submir such an applicarion. However, followingvariousfinancial 
and implementation difficulties encouncered by local auchoricies, as of 1 January 2016, 
chey will also be obliged co submic eheir preliminary evaluacions co ehe MaPPP for irs 
validacion. 

The Partnership Concracc Ordinance aims co simplify ehis procedure and answer 
criticisms raised during ehe lasc decade regarding ehe implementacion of parınership 

comracts. After 1 April 2016, ehe grancor will only be encicled co emer inco a parcnership 
contraa if the economic efficiency cricerion is fulfilled. Moreover, prior assessments 
abouc the different ways co perform the projecc and a financial suscainability srudy will 
have co be issued by rhe gramor. 

A partnership conrract must include several mandacory provisions such as ehe 
duration of the concract, the condicions for sharing risks berween ehe grancor and its 

co-conuacting party, ehe performance objeccives assigned ro ehe co-concracring party, 
ehe payment cerms and the consequences of termination of ehe concract. 

Both parmership concracts and concession agreements are thus enrered inco for 

a period decermined by the depreciacion period of ehe selected invescmencs or financing 

rerms. 

 
IV BIDDING AND AWARDING PROCEDURE 

Bidding and awarding procedures for parcnership conrracts are closely regulated. 
Regarding concession agreemencs, ehe Concession Agreement Ordinance and 

ehe Concession Agreemenc Decree regulate ehe bidding and award procedures for 
concessions ofa value grearer than or equal ro €5,225,000. The new legal framework 
applicable for concessions will remain flexible wieh ehe aim ro ensure effective and 
non-discriminatory access for ali potential bidders (including small and medium-sized 
companies). Nevertheless, in practice, mosr of ehose minimal requiremenrs already 

existed in French case law. 

As regards partnership concracts, ehe 2004 Ordinance provides that ehree granting 
procedures can be implemenred: 
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a a compeatıve dialogue,17 in ehe case of particularly complex projects where 

gramors are nor objeccively able to define ehe technical means or specify the legal 
or financial aspeccs ofa project; 

b    a negotiaced procedure18 for small projeccs below a cercain amount defined by 
decree;19 or 

c a rescricred cali for tenders.20 

 
As competitive dialogue is ehe mosc common procedure for ehe awarding of parcnership 
conrracts, we will focus on it. 

 
Expressions of interest 

To allow effecrive compecicion among applicants (ir being specified thar applicacions can 
be submirced through a consorcium), parcnership contraccs and concession agreemencs 
must be the object of adequate publicity.21 

For parmership contracts of which the value exceeds €135,000. The state and irs 
public instirutions are required to publish a netice of public tender in ehe Official Journal 
of ehe European Union and in ehe French Official Public Procurement Bullecin.22 For 
local authorities, the applicable ehreshold is €209,000. 

Regarding concession agreements, publicarion requirements are less strict. 
The public tender notice has co be published in a newspaper auehorised co carry legal 
advenisements and in a specialised newspaper of the relevant economic seccor. The 
notice must also specify ehe procedures for ehe applications' submission and ehe essential 
characteristics of the concession agreement, including its purpose and narure. Granring 
authorities may also require ehe production of documents from ehe bidders in supporr of 
their applicacions (i.e., ehe presentation of sufficient professional and financial guarancees 
co ensure the conrinuity of the public service). 

in both cases, the publication notice musc specify the deadline for applications. 
 
 
 
 
 
 

 

J7  Anide 7 I of ehe 2004 Ordinance. The graneor conduccs a clialogue with ehe candidates 

admittcd co ehe proccdurc with ehe aim of dcveloping onc or more suicable alcernatives 

capable of meecing ehe specified requiremcncs. 

J 8 Thc: ncgotiaced procedurc is defined as ehe procuremene procc:durc: in which 'ehe concracting 

authorities consult ehe economic operators of eheir choicc: a.nd negotiate ehe tc:rms of contracc 

wieh onc or rnore of ehem'. The negotiacion proccss enablcs grancors co negotiacc: ehe terms of 

ehe: contract. 

l 9 Anide 5 of Decree No. 2009-243 of 2 March 2009. 
20 Anide 4 of Decree No. 2009-243 of 2 March 2009 and Article 7 il of ehe 2004 Ordinance. 

2 J For now this rc:quiremenc is ouclined in 2014/23/EU, 2014/24/EU and 2014/25/EU 

Directivcs. 

22 Arciclc: 1 of Decree No. 2009-243 of 2 March 2009 as modified by Dc:cree No. 2015-1904 of 

30 Dccc:mbc:r 2015. 
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ii    Requests for proposals and unsolicited proposals 

For botl, parmership concracrs :rnd conccssion agreemencs, tendering documents will be 
romımınicıted ro shorclistcd applicants.23 

Reg-arding concession agreements, ehe grantor shall deliver a programmc 
documenr ro ehe applicam rhar defines rhe quantitative and qualitativc charactcristics of 
the required bendirs :md, if applicable, ehe service pricing conditions applicable to the 
cnd user. 

Regarding partnership conrraccs, in a competitive dialogue, ehe grantor has co 
define ehe detailed needs and objectives ehat rhe projece will have eo meet in a funccional 
programme thae will be transmieeed to ehe applicants seleceed for ehe dialogue. 

Moreover, one of the parmership comrace specificities is rhat a privace person 
can directly suggest to grantors projects co be developed under a partnership contract 
scheme.24 However, being at the origin of ehe proposal does not guarantee ehe awarding 
of ehe partnership comract. Indeed, the grancor will make a preliminary evaluation and 
ehen sdecrs ehe privare partner according to ehe ordinary advertising and competicion 
nıles ser out for parmership conrracrs (see subsection iii, infra). The possibility of an 
unsolicieed proposal is not conremplared for ehe concession agreemencs. 

 
nı   Evaluation and award 

For parmership conrracrs, a dialogue will be conducted wich each candidate to define 
solutions on the basis of the funccional programme. The dialogue typically involves two 
or ehree phases, which are normally carried ouc over a period of nine to 12 monehs. 

At the end of ehe dialogue period, ehe procuring aurhorirywill invite ehe candidaces 
ro submic a tender based on the considered solutions. After analysis of ehe tenders, 
a parmership comract will be awarded co ehe candidace with ehe mosc economically 
advantageous tender in accordance wich ehe criteria set our in ehe concract notice or in 
rhe tender procedure. The awarding criteria must include ehe overall cost of ehe tender25 

and performance objectives defined according to ehe purpose of ehe contracc. As soon as 

ehe preferred bidder is selected, ehe comracting auchority shall inform the unsuccessful 
candidaces thac their tender was rejecced. A standstill period of at least 16 days is required 
berween ehe date of notifıcation of the decision and ehe date of execution of ehe conrracc26 
ro allow far any eliminated candidate to initiate a summary proceedings challenge on 

 
 
 

23 in concession agreements, the public authority lists appllcams admitted to tender afrer 

consideration of their professional and financial guarantees and their ability to ensure the 

continuity of public service and equality of service users. 

24 Anide l O of the 2004 Ordinance and Article L. 1414-11 of the General Code for Local 

Authorities. 

25 The 2004 Ordinance specified that overall cost of the tender is intended to mean the sum, 

in current value, generated by the design, financing, construction or conversion, upkeep, 

maintenance, operation or management of works, equipment and imangible assers, and the 

provision of services specified for the term of the contracr. 

26 The durarion is eirher 11 or 16 days dcpending on certain criteria (i.e., in case of electronic 

transmission of ehe decision to the rejecred bidders). 
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grounds ofa breach of ehe relevanc procuremenc rules.27 lt should be srressed that for ehe 
parmership contraccs co be encered inco after 1 April 2016, an awarding nocice wül have 
ro be enacced and publisbed according co ehe Parcnership Contract Ordinance.28 

For ehesole parınership concracts to be encered by ehe state or entiries linked co ehe 
srare, the MaPPP must assess ehe impacc on public finances and the fiscal suscainabilicy 
of such agreement before its e..xecution. 

For all parmership concracts, once ehe signarure occurred, ehe procuring auehoricy 
is required to send an execuced copy of ehe parcnership concract to the MaPPP. 

At ehe end of ehe awarding procedure, a norificacion must be sene wiehin 30 days 
to the European Union Official Journal. 

Regarding concession agreemencs, before ehe negotiacion phase, ehe gramor 
selecc:s ehe potential bidders based on eheir c.ıpacities and abilities in accordance with 
ehe criceria set ouc in the publication nocice.29 Ünce, they have been selecced, applicants 
have co submit cenders thac will be freely negociaced wieh ehe concraccing auehoriry. At 
the end of chese negociations a concessionaire will be chosen and ehe applicancs who have 
had chcir offers rejecred will be notified. A srandstill period shall, however, be respecced.30 

 
V THE CONTRACT 

ı Payment 

Concession agreements and parrnership contracts can be differenciated according to 
their paymenc cerrns. 

Undera concession agreement, theoperacing risk is transferred ro the concessionaire 
and this cransfer necessarily implies a real exposure to ehe market's fluctuations. As 
sucb, ehe compensacion of the concessionaire is linked to ehe results of such operation. 
Therefore, ehe concessionaire's compensation mainly arises from service users. 

However, ehis requirement does not prevenr the payment of subsidies by ehe 
procuring auehoriry. Given ehe requirements chat could be imposed by ehe concession 
agreemenr, maincaining ehe financial viabilicy and economical balance of ehe concession 
�oreement is necessary so ehat the concessionaire does not apply very high rates co service 
users. For example, significant financial contributions are paid in concession projects 
relared ro railway infrascrucrure (high-speed railway) or mororways. Local authoriries 
usually subsidise public transport or school catering concessions. 

Apart from ehe revenue collected from service users and subsidies gramed by 
public auehorities, ehe concessionaire may also earn additional revenues (e.g., proceeds 
from side acrivities such as advertising and fines). 

Unlike concession agreements, parmership contracts are characterised by ehe 
paymenc of rents by ehe grantor to the private partner throughour ehe term of ehe 

 

 

27 Anide L551-l of ehe Codc of AdministrativcJustice. 

28 Anide 56 of ehe Panncrship Concract Ordinancc. 

29 Anide 22 of ehe Concession .Agrecmcnc Dccrcc. 

30 Anide 1-1 of clıe Dccrcc No. 93-471 of24 Mardı 1993 and in 2016, Anide 29 of thc 
Decrce No. 2016-86 of J Fcbruary 2016. 
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(\)ntn\ct. lllis rcmuncradon is determined for ehe serviccs providccl by ehe privacc partner 
(\\"C\00, intangible invesemcnrs, supplics an<l services) and is dividcd into scveraJ parts. 
ÜnC' p.ırt rcprcscnts ehe compensarion of the partner for ehe supply of cquipmcnt and 
the covcr costs fur servicing ehe loans concracred co cany out ehe invcscmcnt, financing 
C\�, ra.,�s and fees ehar the partner payson its invescmcnts.�n1c compensation also rakcs 
inro ilCOOUnt the services provided by ehe privace partner. Finally, the compcnsation of 
the partner must covcr ehe maintenance costs and expenscs for ınajor maincenancc and 
the rcnewal of certain infrastruccures. 

Thc partnership contract shall define ehe terrns of ehe rents calculacion and 
dishursement of ehe payment, which may be monthly, quarterly or half-ycarly. 

Under parcnership contracts, the compensation is not necessarily fixed as it can 
r.ıke inro :ıccounr: 
a the coınpletion of performance objectives - ehe compensation of ehe privare 

partner may depend on performance cargets set in ehe parmership concract. 
Premiums or bonuses may be paid (e.g., if the works are completed before ehe 
dace specified in ehe contract). Likewise, penalties (e.g., in case ofa delay in 
complerion) may reduce ehe amount of ehe rem to be paid by the grantor; and 

b ehe  collecrion  of  ancillary  revenues31  -  the 2004 Ordinance  allows  the 
private partner to develop structures and equipment in order to bendir from 
complementary incomes. 

 
The Parmership Contract Ordinance specifies that should a partnership contract include 
the transfer ofa public service management, ehe contractor could receive direct payments 
from service users on behalf of the public autlıority responsible for tlıis public service. 

As such, the cash .A.ows of each parties will have to be expressly distinguished in order to 
avoid any confusion wieh ehe legal framework applicable to concessions. 

 
ü    State guarantees 

lhere are no state guaranrees per se issued for PPPs in France. 
However, in early 2009, the state established a guarantee sysrem for priority PPP 

projeas in response to ehe financial crisis, which was affecting a number of very large 
PPPs. The MaPPP examined four projects worth a total of over €13 billion, but only 
one project - under a concession agreement scheme - was selected to benefic from the 
guarantee: ehe high-speed railway, Sud Europe Aclantique, which was the biggesr rail 
PPP ever launched in Europe (fınancing of €7.8 billion). This concession agreemenc 
was granred by Reseau Ferre de France co a consortium led by VINCI and ehe srare 
guaranteed a €1.06 billion senior secured dehe to ehe lenders. 

Unlike the state, local auchorities may guarantee loans subscribed by ehe projecr 
company under a concession agreement or a partnership contract. 

 
 
 

 

31 Thc collcction of ancillary revenucs serves asa financiaJ incentive for the partner, but also 

for the public party. Indeed, the rent paid by the public body may be reduccd depending on 

ancillary revenucs collected by ehe partner. 
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Moreover, the concracting authority (including the seaee) may emer into direce 
agreemenrs with ehe privaee party and irs lenders to cover specific issues (cancellation or 
nulliry of ehe concession agreement or the parcnership conrracc) and preserve ehe lenders' 
ineerescs. 

 
iii Distribution of risk 

PPPs rely ona clear allocation of ehe risks between the public and ehe privace entieies. This 
allocation of risks is negotiated by ehe parries and is usually ehe object ofa 'risk matrix'. 
Except for ehe risk of use of the works, ehe risk matrix is fairly similar for concession 
agreements and parmership concracts.32 

Risks relating to ehe performance of the contract (e.g., delays in ehe completion 
and delivery of the works, archaeological discoveries and design risk) are generally 
cransferred to the private entity. 

in France, particular attencion is given to public authority powers (i.e., powers to 
unilaterally amend or terminate ehe contract on general interest grounds) as ehe concract 
provisions may define the financial consequences of ehe use of public aurhority powers 
by rhe grancor. 

 
iv Adjustment and revision 

Being Iong-term agreements, PPPs often include specific clauses for rhe review of 
contraccual cerms, such as cariff-variation clauses, indexation clauses33 and meecing 
dauses. 

Amendmencs can also be encered into, but only if ehe overall seructure of ehe 
conrract is not materially alrered.34 Should rhe grantor be a public authority, ehe PPP 
conrract can be unilaterally modified by it. As stated in subseceion iii, supra, French 
adminisuarive case law eseablishes ehe possibility for ehe public auchority eo unilaeerally 
amend ehe concracc for reasons of general interest. However, rhe power of amendment is 
regulaced so rhat ehe modification cannoe resule in a disruprion of ehe overall serucrure 
of rhe contract. Administrative case law proteces ehe co-contracting party of the 
administracion. in face, ehe economic balance of ehe contrace musc be maintained and 
ehe privaee co-conrraccor muse be adequacely compensated for rhe damages suffered. 

Regarding concession agreement, ali duracion which is more chan .five years will 
be deeermined in lighe of ehe period needed co amortise rhe invescments required. 

in addüion, the Concession Agreemenc Decree clarifies rhe legal framework 
applicable to concession agreements' amendments bystating six alternative cases allowing 
a valid modificaeion of ehe concession agreement. 

 
 
 

32 Under conccssion agreements, the risk of ehe works being used by the end user is borne by 

ehe concessionaire. 

33 These clauses musc comply with Arricles L 112-1 to L 112-3 of the Monetary and Financial 

Code chac prohibic, wieh certain exceptions, indices based on ovcrall inffation and requircs ehe 

use of indiccs rclated to ehe obligations whose pricc is indexcd. 

34 According to Anide 11 of thc 2004 Ordinance, thc conditions under which amendments co 

ehe partnership concract can be madc shall be providcd dircccly in thc concract. 
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The provisions of ehe Concession Agreement Decree percaining to the modification 

of the concession agreements will apply even for concession agreements entered into 

bc-.fore 1 April 20 l 6. This is a real improvement as the modification of a concession 
a.::,o-recment used to be very scrictly regulated, which had led to a lack of Rexibility in the 
implemencacion of concession agreemencs. 

 
T Ownership of underlying assets 

The legal regime applicable to concession agreements where the grantor is a public 
authority is organised around a classification distinguishing three types of assets: 
ıı ehe assets of compulsory reversion that shall reverr to the public auehority 

automatically once ehe contract ends. Because they are crucial to the provision of 
ehe public service, ehese assets are considered, when the contract does not address 
thjs issue,35 as ehe property of ehe public authority ab inicio, that is to say, from 
ehe moment ehe concessionaire acquires an asset or completes specifıc works. 

Assets of compulsory reversion musc necessarily return free of charge co ehe public 
authority at ehe end of ehe concracc; 

h  the assecs of opcional reversion, which are useful to the provision of ehe public 
service but are not necessary co ensure irs continuity. The concessionaire is the 
owoer of such assecs for ehe duracion of the concession agreement and they only 
become ehe property of ehe public auchority if ehe public auchority exercises irs 
recovery righc at the end of the concession agreement. The terms of paymenc of 
such assecs are specified in the concract; and 

c   ehe assets that belong co the concessionaire. They are not subject to being returned 

ro or eventually recovered by the public authority as they do not aim to ensure the 
continuity of public service. 

R.egarrung parmership contracts, the private partner is the owner of the assets. The 

private partner sets up a fınancing chac covers (1) the acquisition of assets; (2) the cosc of 
ehe works; and (3) the cost of maintenance and renewal. Consequently, by paying rents 
to ehe private partner, ehe contracting authority pays for the acquisition of proprietary 
interescs in cercain assets. At the end of ehe parmership conrract the partner transfers the 

assets co the contracting authority. 
 
 
 
 
 
 

35 The contrace may assign: (1) ownership of ehe works eo ehe concessionaire for ehe duration of 

ehe conrract, which, although necessary for ehe operation of public service, are not eseablished 

as rhe propercy ofa grancor; or (2) righcs on such propercy (Supreme Administrative Court, 

2l Deccmber 20 l 2, Commune de Douai, No. 342788). At ehe end of ehe contract, if asscts 

of compulsory reversion are not fully amorcised, ehe co-contracting parcy is encitled to a 

payment equ.al co ehe net book value shown on ebe balance sheet if ehe depreciation period of 

the assets involved is less than or equal to ehe duracion of the contract, or the net book valuc 

resulcing from the depreciarion of these assets over ehe term of ehe contract, when thc rerm of 

thc agrccment is less than thc normal depreciation pcriod of the assets. 
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Assers ehat are not imegrated in the financing base (i.e., not acquired by ehe 
granror ehrough ehe rem) can remain ehe property of ehe private partner. However, ehey 
may be subject to a contracrual provision providing for their transfer against payment to 
the public auehoricy at ehe end of the contract. 

 
vı Early term.ination 

The provisions for early terminations are ehe same for partnership concracts and 
concession agreemems. 

Specifıc legal frameworks exist for cwo types of termination: rermination on the 
grounds of general interest and termination for contractual breach by ehe concracting 
auehoricy. 

 
Tennination on the grounds of general interest 
Should ehe granror be a public emicy, it cannot waive irs unilateral right to rerminate a 
public law contract on ehe grounds of general interest. The quantum of the indemnicy 
owed ro ehe private enticy is the highest of all termination cases. 

 
Termination far contractual breach by the public authority 
Should the grantor be a public emicy, the termination for concracrual breach by the 
grantor cannot be a comraccual ground under which ehe concessionaire may require the 
rermination ofa concession agreement. 

To terminate a concession agreement on the basis of a concractual breach by 
the granror, the concessionaire must request such termination before ehe relevanr 
administrative jurisdiction. The concessionaire would then be encitled to be indemnified 
in accordance with the principles esrablished by adminisrrative case law, namely, to be 
indemnifıed in respect oflosses suffered, as well as in respect of ehe loss of profits. Recenr 
case law confirmed the possibilicy to include in a conrracr, not related to the performance 
of the public service, a provision allowing the partner to terminate ehe contract for a 
contractual breach by ehe public authority.36 Consequently, cerrain partnership contracts 
not relared ro the performance of the publlc service could potenrially indude such 
conuactual provision. 

 
Tennination far failure to foljil the obligations as determined by the Court of Justice of 
the European Union 
Both ehe Concession Agreement Ordinance and the Partnership Concract Ordinance 
provide that the agreement has to be terminated, in case of major breach, if ehe Court of 
Justice of ehe European Union stares that the grantor has awarded the contract without 
complying with the obligations imposed by the European Directive (as provided under 
Article 258 of the Treacy on ehe Functioning of the European Union). 

 
 

 

36 Suprcmc Administrative Court, 8 October 2014, Societc Grenke Location, No. 370644. it 

must be notoo that: (1) the case law did not conccrn a conccssion agrecmcnt ora parmership 

contract but th.erc is a referencc to administrative conuact; and (2) thc tcrmination is not 

automatic. lndccd ehe public authority shall havc: the possibility to conccsc thc cermination. 
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E.xcept fur these three rypcs of rermination that are rcgulatcd, thc terıns and 

'- )nditions of orher furms of terminarion can be frcely ncgotiarcd by rhc parties. 
lf a forcc ınajeure cvent or an unforeseen cvcnt occurs, thc contracr ınay be 

m,inatcd and ehe contracr will usually provide that rhe privarc entity will be indcmnific<l 

\)O  the hasis of the 'useful expenses' theory developed by ehe Suprcme Administrarive 
Court.\- As it is a jurisprudeneial ehcory, it is stili difficule to dceerminc which costs 
al'(' deemcd to be useful e..xpenses and consequently are to be indemnificd. Howcver, 
financi:u e.xpenses should be indemnified.·18 

One of the major points of bodı rhe Parmership Contrace Ordinancc3'J and 
thc Concession Agreement Ordinance,40 is ehe enshrinemene of ehe principle of 
indemnification of financial expenses incurred under ehe parmership or thc conccssion 
agreement in case of judicial cancellarion following a rhird-party challenge. 

lndeed, in case of cancellation of the contract, ehe privaee entities can seek 

indemnification for ali expenses incurred in accordance wirh ehe concession agreement 

or ehe pannership concracr, which may include ehe financial expenses incurred to ensure 
the performance of the contract, to ehe extent that the said expenses have been useful to 
the granror. 

in respect of the concession agreement, such financial expenses are defineci 
broadly and include the costs for the concessionaire relacing to the financing instrumencs 
and those arising from the early termination. 

it shall be noted, however, that the indemnification of ehe useful expenses can 
only apply when a schedule of ehe concession agreement and ehe partnership conrract 
specifıes in respect of the concession agreemenc, the main characceristics of financing to 

be set up for the purposes of the contract performance, and in respect of the partnership 
concract, ehe provision that binds ehe contracting partner to ehe financial institucions. 

Finally, both the Partnership Contract Ord.inance and ehe Concession Agreement 
Ordinance provide that, if specified, in ehe agreements eieher partnership contract and 
concession agreemenc, the indemnification clause is deemed separable from the rest of 
tbe said agreements. 

The provisions of ehe Concession Agreemem Ordinance perraining to the 
indemnificacion of the useful expenses are the only provisions chac will emer imo force 
on ehe day the Concession Agreemem Ordinance is published in ehe Official French 
Gazene (i.e., 30 January 2016). Indeed, ehe others provisions of the Concession 
Agreement Ordinance and the Concession Agreement Decree will only emer imo force 
on 1 April 2016. 
 
 
 

 

37 Supreme Adminiscrative Courc, 19 April 1974, Sociece Encreprise Louis Segrette, No. 82518. 

38 The Supreme Administrative Court has recently held that financial expenscs can be 
considered as useful expenses (Supreme Administracive Court, 7 December 2012, Commune 
de Castres, No. 351752). However, it must be specified that in this case, the concession 
agreement was not cerminated on the grounds ofa force majeure. 

39 Anide 89 of ehe Parcnership Comracc Ordinance. 
40 Anide 56 of ehe Concession Agreement Ordinance. 



104 

 

 

Frımce 
 

 
The Concession Agreemem Ordinance clarifies ehe quanrum of the financiaJ 

indemnification applicable in case of cancellacion or termination of a concession 
agreement by a judge following a chird-parcy challenge. 

As a consequence, the concessionaire rnay request to be indemnified for ehe 
expenses incurred under ehe concession agreernenc char have been useful ro the gramor, 
including fınancing expenses and costs. 

From a project finance perspecrive, this express reference to the theory of 'useful 
expenses' (depenses utiles) should be reassuring for both sponsors and lenders. 

lndeed ehe indemnificarion of useful financial expenses constitures a major 
achievement for ehe lenders and aJl finance parties involved in a pannership or concession 

project because İt covers ehe risk of ehird-party challenge, in particular, should a 
concession agreement ora parmership contract be held to be void as resule ofa challenge. 

The contract mayaJso be terminated for breach by ehe private enrity. The possibilicy 
to terminate ehe contract on ehis ground and its consequences m ust be provided for in 
ehe contract. in this case, ehe private entity cannot receive compensation for the damage 
resulting from ehe early termination of the concract. 

in any case of termination, it is preferable to contracrually provide the fınanciaJ 

consequences and terms of payment of owed indemnities in the contract. 
The contract mayaJso be terminated for breach by ehe private entity. The possibilicy 

to terminate ehe concract on ehis ground and irs consequences must be provided for in 
the contract. in this case, ehe private entity cannot receive compensation for the damages 
resulring from ehe early termination of ehe contract. 

ln any case of rermination, it is preferable to concracrually provide the fınanciaJ 

consequences and rerms of payment of owed indemnities in the conrracr. 

 
VI FINANCE 

in France, PPPs are usually financed under a project finance scheme. The key fearure of 
projecr financing is ehar it is an 'off-baJance sheer' financing for the sponsors. 

Projecr finance generally involves high debr-co-equity rarios depending on rhe 
particular projecr and market. It refers to a limited recourse (or non-recourse) financing 
scrucrure that does not impose any obligation on the project sponsors to guaranree the 
repaymenr of ehe project debt, should ehe project revenues not be sufficiem to cover ehe 
coral dehe service. Shareholders of ehe project company are generally only liable up ro the 
excenr of cheir shareholdings. 

in respect of ehe partnership contract, the Partnership Conrracr Ordinance 
provides rhar the procuring authority must be informed of any change in the project 
company shareholding. The partnership conrracr musr conrain provisions regarding the 
procuring auchoricy information, and as applicable, the proceeds sharing rerms in case of 
the sale of ehe project company shares. 

The borrowing encity is a project company, namely, a spedal purpose vehicle {wirh 
no previous business or record) thac will finance, design, build, operare and maincain ehe 
projecr. In France, project companies are often inoorporaccd as liabiliry companies or 
parcnerships. 
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llu: r-cpayınt"nt of ehe projcct loans by the projcct coınpany rclics on thc futurc 

.•sh-ftow projC'Ctcd ro be gcnemtcd froın rhe opcrarion of rhc projccr (primarily allocarcJ 
to ,,p<-mting costs and chcn to dcbt service). 

üne of the main concerns of rhc lcndcrs is co analysc ehe bankability of ehe 
rn,icx"t,"·hid1 dcpends on seveml fuctors. For insc:ıncc, thc projcct's cash-Aow capacity, 

rhe mitigarion of ehe risks bcrween ali srakeholdcrs, ehe projecc company's contractual 
donımentation and ehe securicy pack:ıge musc ali be examined to cnsure ehe successful 
financing ofa PPP in Francc. 

Many sources of financing are available, including commercial lenders (banl<.S, 
insurance companies, credic corporations, ete.), sponsors' equity, public bodies, 
intcmarional (mulrilareral) agencies, bilaceral agencies and bondholders. These financiers 
might be based in France or abroad. 

Prohibited under ehe 2004 Ordinance, ehe Parmership Comract Ordinance now 
oontemplates ehe possibility for a procuring aurhority to comribute to ehe financing of 

the project. 
Srate or local auehorities or orher public bodies, wherher acting as procuring 

authority or not, are now entitled to take a minority stake in ehe project company. In 
rhis case, ehe project company by-laws must specify ehe allocation of risk berween ehe 
sha.reholders and ehe measures implemenred ro prevenr any conflicr of imeresc.41 

1l1e Partnership Conrract Ordinance alsa provides ehat parcnership conrracts are 

cligible ro subsidies or oeher financial conrriburions. The terms and ehe paymem scheduJe 

of the subsidies and oeher fınancial conrributions can be adapred co ehe duration of ehe 

conrraa. Such provision was already provided by ehe 2004 Ordinance. 

In respect of financing adjustmenr, the Parmership Comract Ordinance also 
specifies ehar ehe procuring authority may provide thar financing terms referred to in ehe 

final tender can be adjusred, provided thar ehis adjustment may not affect ehe condirions 

of the biding procedure by exempting ehe procuring authority of the obligarion ro 
respect ehe principle of choice of the mosr economically advantageous tender or allowing 
the prospective cand.idaee ro affect the economic balance of irs tender.42 

in a typical project finance transaction, ehe lenders provide different types of debt 
to the project. Senior lenders provide a debc with a right of paymenr senior to that of 
ıbe subordinated lenders. Moreover, some lenders mighc provide a tranche of debt for a 
specifıc period of time and wirh a specific interest rate and an amortisation differing from 
ehe rranche provided by orhers lenders. A wide range of French law debr instrumenrs are 

also available to issue subordinated, high-yield or convertible bonds. 
The srandard cypes of projecc finance credir agreements may norably include: 

ıı   rhe rerm sheet - an inieial agreemenr berween ehe project company (in irs capacity 
as fucure borrower) and ehe lenders ourlining ehe key terms and condicions of ehe 

financing; 
 
 
 
 
 

 

41 Anide 80 of the Partnership Contracc Ordinancc. 

42 Anide 82 of ehe Parınership Concracc Ordinance. 
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b senior faciliry agreemems - agreements becween ehe lenders and the projcct 

company setting out ehe righrs and obligations of each parry regarding the scnior 
debr; 

c a common terms agreement - an agreemenr emered imo by the financing partics 
and the project company that defines the terms and condirions that are common 
to alJ the financing instruments and the relationship berween ehe parcics (for 
inscance, definitions, evenrs of default, order of drawdowns, project accounts, 
permitted investments, voting process for waivers and amendments, undertakings, 
covenants, representations and warranties, ete.). Such agreement ensures chat ali 
the finance parties have a common understanding of ehe key definitions and 
critical events; 

d subordinated loan agreemems - loan agreemems whereby subordinatcd creditors 
agree not to be paid until the senior creditors have been repaid. These loans 
are usually provided by ehe project sponsors or by third-parry invesrors such as 
invesınıent funds; 

e ashareholders' agreemenr - an agreement that sets forrh ehe rights and liabili ties of 
each project company shareholder especially with respect to capital contributions, 
cransfers, conflicts of interest and restrictions on competition; 

/ an inrercrediror agreement- an agreernent becween the project company and ehe 
lenders (senior )ender, mezzanine )ender, hedging counterparty, loan noteholders 
and intra-group lenders, ete.), which regulates the creditors' rights ro receive 
payrnents (such as principal, interest and fees) notably in ehe evenr of default; 

g hedging agreements - agreements that enable ehe project company ro fi.x the 
interest rate on ali or part of irs debt or to limit its exposure to exchange rate risks; 

h a direcr agreement between the lenders and ehe project company under which rhe 
lenders will be enritled to take over ehe project (step in) regarding the key project 
agreements should ehe project company default under cercain circumstances; 

i sponsor supporr and third party guarantee - senior lenders will often require 
sponsors or ehird parties to put in place certain credir-enhancement measures 
(parem guarantee, letter of credit, comfort letter); 

j public sector support - public sector supporc instruments may also be set up (e.g., 
direcc funding support by way of public sector capital contributions); 

k contingenr support or guarantees by ehe public seccor or orher private sector 
participants involving specifıc risks which cannot oeherwise be effeccively 
comrolled by ehe projecc company or other private sector parcicipants (e.g., 
minimum traffic and revenue guarantees for a toll road); and 

/  EU loan guarantee - an example is the Loan Guarantee for Trans-European 
Transport Network Projects, which is a credit-enhancement instrument set up and 
developed joincly by the European Commission and ehe European Investment 
Bank, facilitating a larger participation of ehe private scctor involvement in ehe 
fı.nancing ofTrans-European Transport Network infrastructure. 

 
As projecc finance is carried out ona limited (or non-rccourse) hasis, it is critical to secure 
ehe finance parıies chrough a collateral securiry package, which also helps to enhance the 
bankabilicy of ehe project and rhe credicworthiness of the project company in ics capacity 
as borrower. 
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Under French law, a security inrercst is generally creared in favour of thc credicor(s) 

(l the secured obligation. 
Akhough there is no concept of parallel debt clause, French law recognises ehe 

role of sccurity agent. Pursuant to Anide 2328-1 of the Civil Code, a security agent may 
be in charge of setting up, registering, managing and enforcing any security interest for 
t� benefit of the secured creditors. Indeed, security interests are granced in favour of 
e.1dı lcnder and not only for the benefit of the security agent, which means that each of 
the lcnders might be entitled to act individually in enforcing its specific security interests 
rights (subject co any restrictions in the financial documencation). The security agent 
is thus appoinced by the creditors and accs under a power of atcorney granted by the 
lenders. 

The mosc common types of security incerests used in PPP projecc finance 
transacrions in France are: 
a pledge over bank accounts (governed by Article 2355 et seq. of ehe Civil Code); 
h   a pledge over securities accounts (governed by ehe provisions of Anide L 211-20 of 

the Monetary and Financial Code) involving a pledge over shares or other fınancial 

securicies and a pledge over the bank account on which cash proceeds relating to 
such shares or fınancial securities are credited (e.g., dividend); 

r   a pledge over the project company's ongoing business (governed by Anide L 
142-1 et seq. of the Commercial Code) notably involving lease rights, logo and 
corporate name, goodwill, commercial furniture, equipment and machinery used 
for the operation of business, and certain intellectual property rights attached 
thereco; 

d a pledge over equipment (governed by Anide L 525-1 et seq. of the Commercial 
Code); 

t  a pledge over intellectual property riglus (governed by Anide 2355 et seq. of ehe 
Civil Code); 

/   a pledge over receivables - including future receivables - (governed by Anide 
2355 et seq. of the Civil Code); 

g assignment by way of security over receivables (including contingenc Of futufe 
receivables if such receivables are sufficiently identifıed). Under French law, 
receivables are assigned by way of security which is a simplified form of assignment 
of receivables fof security purpose. lt tfansfers the ownership ofa receivable to the 
relevanc secured creditor. Such security intefest, which is governed by Anide L 
313-23 et seq. of ehe Monetary and Financial Code is only available provided ehat: 
(1) the assignee is a credit inscicution licensed in Ffance Of otherwise licensed to 
carry out its activicies in France through the European Passport; (2) ehe assigned 
receivables secure a credic granced by a credit insticution (ehe assignee) to the 
assignor in connection with irs business activities; and (3) ehe assigned receivables 
relate to business or professional activities; 

h delegation of receivables (governed by Article 2355 et seq. of the Civil Code). A 
delegation is commonly used to take security over receivables under insurance 
policies. The debtor agrees to make payments directly to ehe secured creditor; and 

ı  security interests (mortgage, lender's lien, antichresis) on real property (land, 
buildings, rights of way and easements). Such security interests must be entered 
inco by way of notarised deed and registered to ehe relevant land registry. 
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Ar rhe closing date and before any subsequenr disbursemcnt of thc loan, lcndcrs will 
require that the borrower first comply with a set of condirions precedcnr, including (for 
ehe firsr drawdown): organisarion and exisccnce of rhe projccc company, cxccucion and 
ddivery of faciliry agreemenc and relaccd financing documents, securiry intcrests filings, 
availabiliry of funds, rclated equiry documenrs, sponsors supports documcncs, chird-party 
supporr documenc, guarantees, cnforceabiliry of project contracts, pcrmics, insuranccs 
policy endorsements and insurance repon, real escatc surveys and tide insurancc, financial 
sratement of project company and ocher project participants, construction budgct and 
construction drawdown schedule, revenue and expcnses projections, engineering rcport, 
consultant reports, environmencaJ rcview, legal opinions, no material adversc changc, no 
defaults and no licigation. 

 
VII RECENT DECISIONS 

In 2015, only a fcw rulings affecting ehe legal framcwork for PPPs wcrc issucd by 
administrative judges. 

Ruling on ehe validiry of a partnership contract, administrativc judgcs havc 
ordered locaJ auchorities to cerminate somc concraccs because chcy have not fulfillcd thc 
legal requirements, due notably ro the absence of complexiry of ehe project (which is a 
criterion required for the awarding ofa partnership conrract). 

In a decision daced 29 April 2015,43 ehe Supreme Administracivc Courc decidcd 
thac a locaJ authoriry cannor use a partnership conrracr ro gram to ehe privare enriry a 
mission composed ofa firm rranche relating eo studies and several condirional cranches 
perraining co ehe design, ehe building, ehe finance and ehe maintenance of a waste 
proeecring plant. This decision clarifies ehat only an overall mission can be grantcd co rhe 
privaee partner under a parrnership contrace. 

On 15 Sepeember 2015, ehe Bordeaux Administrative Courc of Appeal ruled that 
eechnical complexiry was juseified for ehe conscruction of new offices for 800 public 
agents of ehe ciry of Bordeaux administration. lndeed, the project aimed co create a 
building wieh positive energy efficiency (i.e., producing more energy than is needed to 

function after a few years) and thus required highly technical skills. le should be noted 
that such decision is opposed to the previous trend as in 2014 several Administrative 
Courts of Appea.l ruled chat complexiry of works was not justified and ordered loca! 
aurhorities to terminate partnership contraccs considered illegal. 

 

vuı OUTWOK 

The cransposition of the European direccives pertaining to concession agreements and 
public procurements substantially modifies ehe existing French PPP laws chat included 
several regimes with strong specificities (i.e., adminiscrative long-term leascs, temporary 
occupation permits, parrnership concracts and concession agreemcnts). 
 
 
 

 

43 Suprcmc Adminisrrativc Coun, 29 April 2015, No. 386748. 
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The prcvious Frcnch PPP legal framework was rather complex in comparison 

wirhothcr Europcan counrries. 

\\/hile preserving certain specificities of French law, the new provisions aim 

m·mplify, clarify and unify the existing legal framework governing the award and 
ımplemcnrarion of concession and partnership agreemenrs in accordance with recenc 
F�nch and European case law. 

Nevertheless, only the complece cransposirion of ehe direcrives percaining to public 
pro-..--uremenc, which should be published before April 2016, will allow to decermine 

whether or not ali ancicipated benefics of the transposition are effeccively implemenced. 

Moreover, to further increase the clarificacion of the legal syscem applicable co 
puhlic law conrracrs, the French Economy Ministry - in charge of the cransposicion - 

dxided.to seize the opportunicy provided by the 2014 European direccives co simplify 

the French Public Procuremenc Code and co publish a new code encompassing ali public 
lıw concracts (including parcnership and concession agreemencs) in ehe nexr few monchs. 

Wichout any doubt, 2016 will be a key year for PPPs in France. 
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Sunil Seth and Vasanth Rajasekaran1 

 
 
 
 

 
I OVERVIEW 

Infıasrrucrure is the fundamental branch thac plays a dominant role in ehe overall 

developmenc and economical suscainabilicy ofa developing nacion. India, asa developing 
nation in recenc years, has shown a remarkable and promising growth boeh in cerms of 
viable developmenc and economic suscainabilicy. However, a major cause of concern for 
a sceady economic progression throughouc has been the lack of proper implementacion 
channels and clean procuremenc roures. To address such shorrcomings, while dealing 
wieh fucal consrrainrs, it was imperacive for the Indian government (Gül) ro attempc 
to induce invesrmenc through public-privare parcnerships (PPP). The need for privare 

invescment ro bolsrer the economy has been persisrently felc since ehe 1991 economic 
reforms, and consequenrly the GOI has also been raking various progressive sceps co 
entice and induce privare invesrmenc. 

India enjoys a federal scrucrure, wich ehe Consticution oflndia being ehe suprema 
kx. The Consricurion enshrines ehe principle of division of powers among ehe union 
governmenr (cencral governmenc) and the srare legislanıre (state or local government). 

The GOI has accively notifıed various guidelines, policy frameworks and an 
appraisal and approval committee to ensure adequate commicment towards infrascructure 

PPP projeccs: 
a setting up of ehe PPP Appraisal Committee (PPPAC) to screamline the projecr 

appraisal process, and to eliminate administracive hurdles; 
b setting up of India Infrascruccure Projecc Development Fund (IIPDF) for 

ex.rending fınancial assisrance in infrastrucnıre PPP projects; 
c formulation of viabilicy gap funding (VGF) scheme for making the infrascrucrure 

projecrs commercially viable; 
 
 

 

Sunil Seth is a scnior partner and Vasanı:h Rajasebr:ı.n is a partner at Scch Dua & Associaccs. 



 

 

India 
 

 
, setting up institucions such as Infrastructure Finance Company Limited for 

providing long-term financial support and to act as a cacalysc in ehe stream; and 
r  srandardising bidding and concraccual documents such as request for qualification 

(RFQ), request for proposal (RFP), model concession agreements (MCA) for 
making ehe procuremenr process swift. 

 
r�--endy, as per the 12th Financial Plan (2012-2017) investments woreh US$1 trillion 
are estimated in the infrascructure seccor, which is more than double ehe investmencs as 
projeaed during ehe Elevench Financial Plan. The private sector is expected to concribuce 
u lcast half of the over US$! trillion investmenc planned in infrastructure, thereby 
crearing an immediate need co concepcualise a robust framework to tap such resources. 

The major seccors ehat have contributed towards the PPP mode of infrastructure 
devdopment comprise ehe transport sector, including roads and highways, ports, airports, 
r-.ıilways; and urban public transport under wlıich 90 per cent of the PPP projects are 

emi.saged. Oeher sectors successful in tapping private investment are ehe energy sector 
induding renewable energy, electricity transmission, electricity generarion; ehe social and 
commercial sector including education, healthcare and tourism; and ehe water supply 
seaor including sewage treatment, water treatment plants and wacer pipelines. 

 
II THE YEAR iN REVIEW 

Fıscal year 2014-2015 lost considerable momentum in attracting PPP projects owing 
ro prevalem red-rape, bureaucratic hurdles, lack of defineci PPP policies and lacunas in 
existing PPP frarnework. According co che annual summary repon maintained by ehe 
Depamnem ofEconomicAffairs (DEA) and Ministry ofFinance (MoF), there were only 
31 PPP projects compared wirh 45 in 2013-2014. 

To address the situation ehe GOI escablished a committee to revitalise and 
reinvenc ehe existing PPP model. The committee headed by Dr Vijay Kelkar (the Kelkar 
Committee) presemed irs repon eo ehe Finance Minister on 19 November 2015. Its 
repon primarily focused on issues relating to screngthening existing PPP model contracrs 
to allow renegotiations, proper risk management and risk allocation provisions for privare 

enciries, focus on quality of service delivery raeher chan fiscal benefits, amendment of 
existing governance policies and formulation ofa specific PPP law for ease of procurement. 

The repon of ehe committee is under active consideration and ehe GOi is expected 
ro ramp up and screarnline ehe PPP framework. 

The GOi has also launched irs innovacive mission of developing 'Smart Cities' 
across India aimed at providing state-of-the-art infrastruccure facilities. A total of 
100 Smarc Cities are expected to be developed through the PPP model. The project can 
be seen as one of ehe biggest infrastruccure initiarives, requiring huge fi.scal amount and 
private participation which can lead to effective and efficient PPP policies for its proper 
implemencacion. 
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IIl   GENERAL FRAMEWORK 

i Types of public-private parınership 

There are various PPP scructures and engagemenc models prevalent in lndia including 
Build-Operate-Transfer Model (BOT) categorised into the BOT Annuity Model and 
BOT Toll Model (which is most commonly used in the road and transport sector and 
railway sector), the power seccor is more indined towards BuUd-Own-Operace-Model 
(B00). 

Apart from ehe existing common mode of procuremenr like management 
concraces/performance based contract and energy procurement conrracts, other known 
models are build-operaee-lease-cransfer model (BOLT), design-buUc-finance-operace 
transfer model (DBFOT) and build-operaee-own-eransfer model (BOOT). 

 
ii The authorities 

The GOI, along with the DEA and MoF, is involved in the seruccuring and supporc of 
PPP projects across lndia. Ar the cenrral level, ehe PPPAC has been constiruted under 
the services of DEA, which is responsible for approval, appraisal and streamlining the 
PPP process. 

The DEA has also concepcualised and institucionalised a PPP Cell which is 
responsible for ali ehe maccers concerning PPP's including policy, schemes and orher 
programmes. The PPP Celi exercises over ali central-level PPP projects including 
clearances of proposals wich PPPAC, proposals relaeed co VGF funding and IIPDF, 
managing training programmes, developing supporc mechanisms for facilicating PPP, 
extending support eo scaee and local governments. 

Also at ehe seace level PPP cells have been constiruced chac work in collaboration 
with the GOI to attracc lucrative PPP projects and to successfully design and implemem 
ehem. 

Generally, ehe PPP projeces are sponsored and identified by concerned central 
governmenc ministry (e.g., Miniscry of Civil Aviation, Ministry of Shipping, Miniscry 
of Railways) or cemral public seceor underrakings and the proposal is chen submicred 
before the PPPAC for clearance. Subject co ehe approval of ehe PPPAC, an expression of 
incerest (EOI) may be issued in ehe form of an RFQ followed by an RFP. 

 
ili    General requirements for PPP contracts 

The requiremencs for each PPP conrract fundamentally originate from their nodal 
PPP projecc and irs consticuting documents. For example, EOI or RFQ documents at 
preliminary srage of a project and RFP at latter stage. Each PPP project comes with 
discincc requiremencs, aligned in accordance with the concerned seccor and proposed 
operacing model of PPP. These documents clearly specify decails abouc ehe proposed 
project, general and specific requirements for qualification, evaluation criteria for meeting 
cechnical and financial requiremencs by the proposing entity, Iestricrions applicable and 
set standards to be achieved under ehe project. 

ln case of exiscing 'conflict of interest', a proposing entity finds itself in a siruacion 
to materially affecc fair competition or diligenc performance of the procuremenc contract 
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N fuunework agreement or is prejudicial ro ehe inceresrs of the procuring encity rhen 
such enricy is required to be excluded by ehe procuring entity, ro ensure cransparency and 
�'\)mpctith·encss in ehe procurement process. 

The general rule prescribed by courts as pare of ehe adminiseraeive law of lndia 
is mat any person having a conflicr of interese will not be pare of ehe bid evaluaeion or 
a.ward process. 

 
IV BIDDING AND AWARD PROCEDURE 

The GOi has formulised various guidelines, schemes and seandardised model documents 
forall the imeresred ministries, seate governments and private players who are intending 
rovenrure in PPP projects. These guidelines, being broad and generic, are aimed to ensure 
rompeririveness and provide transparency in ehe bidding process. The model seandard 
documenc outlines essentials elements relaeing to ehe scope of bidders, eligibility and 
d.uificarions on ehe bidding process involved in PPP projects. 

For PPPs in India a cwo-seage bidding process is generally followed wherein two 
separace bids, a cechnical bid and a financial bid, are invieed froın ehe bidders. The firse 
sr.age incorporates a selection of eligible and prospeceive bidders and is ehe RFQ or EOI. 
The second srage, which involves ehe financial evaluacion of bidders, is referred ro as an 
RFP. The bidders are firse shortliseed on ehe basis of tlıe eechnical bid, anda financial bid 
of only successful rechnical bidders is eaken inro consideration for final seleccion. 

 
ı    E�ression of interest 

ln order ro emphasise and abide by 'equal opporeunity' and 'equirable erearment' for ali 
prospecrive bidders, considerable signifıcance is given eo publishing ehe pre-qualifıcacion 

documenr, bidder regiseration document or bidding document, as ehe case may be, wich 
a dera.iled descripcion of ehe subject mateer of procuremenr. 

The procuring enciey must elucidate ehe subject matter of ehe procurement, ehe 
merhod of procurement chat it seeks co follow along wich any criteria of pre-qualifıcation 
asweU as any restrictions on bidders chat it intends to place before executing a framework 
�oreemenr or initiating ehe procurement process. 

The objective at EO I stage is to identify experienced bidders who have ehe 
requisice cechnical and financial capacicy for underraking ehe project. 

The prospective bidders at ehe EOI stage are shorclisted for next stage of bidding 
process. 

 
u   Request for proposal and unsolicited proposals 

At the RFP stage, the pre-qualified bidders are required to submit their fınancial offers. 
Only those bidders that have been shordisted under the EOI or at RFQstage are required 
to present their financial bid. 

The bidders usually engage in comprehensive scrutiny of ehe project, including a 
cardul assessment of the capital and operational costs of implementing the project and 
also ehe likely revenue streams over the concession period. 

Potential risks and assessment analysis in ehe construction and operation of ehe 
projea is also conducced. 
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iü    Evaluation and grant 

The criteria for evaluation and comparison for bid proposals would be dependent on ehe 
specificarions prescribed by ehe procuring entit)' in its bid documems. 

For ehe purpose of evaluating ehe technical capacicy ofa bidder, its experience 
and cr.ıck record in building infrastructure projects should be considered. This can be 
measured either from ehe construction work undertaken or cornmissioned by hirn or her, 
or from revenues of PPP projects, or from both, during a predeterrnined nurnber of years 
preceding ehe dace of application. 

The rechnical capacicy ofa bidder can be decerrnined on ehe following pararneters: 
a projecc experience on PPP projects in the specified sector; 
b project experience on PPP projects in the core sector; 
c conscruccion experience in ehe specified sector; and 
d construction experience in ehe core sector. 

 
As per the scandardised model RFQ, the bid may be evaluated on the criteria of 'gram' 
or 'premium' as per ehe situation. For ehe purpose of grant, the bidder offering the lowest 
fınancial bid based on grant rnay be enlisted for the next phase of bidding. 

Further, in case a 'premium' is offered by the bidder, ehe adopted procedure would 
be to select ehe bidder offering ehe highest premiurn based on a revenue-sharing and 
upfront payment mechanism. 

Generally, ehe financial proposals would be evaluated on ehe basis of ehe methods 
identified above, as applicable, given the nature of ehe bid process. 

In any case, ehe procuring enricy is not bound to accept ehe bid of ehe highesc 
evaluaced bidder and can select other bidders, subject co the procuring enticy being able 
co demonstrate chat ehe selection process was duly undertaken on a reasonable, fair, 
cransparent and non-arbitrary basis. 

The procuring entities may even rejecc bids that are extremely low or whose 
fınancial cerms are excrernely prejudicial to ehe bidder. 

 
V THE CONTRACT 

ı Payment 

The payment terms and cype of rernuneration guaranteed to ehe private players in a PPP 
contracr is largely co-dependent upon the cype of model contract executed berween ehe 
concerned ministry and private enticy (e.g., BOT, BOOT, BOLT BOT (Toll), BFOT, 
ece.). Sometimes ehe GOI may choose to pay ehe private entity directly for services 
rendered (or some pare thereof). For example, in the case of road construction PPPs, 
instead of asking ehe private entity co rely solely on tolls collected, the government 
may direcdy pay the private enticy a lump-sum amount on a yearly hasis (also called an 
annuity payment). Such cype of payment shall be periodic in nature and might extend 
through ehe entire concession period. 

Somecimes ehe payrnenr terms are performance based (i.e., the payment is made 
ro ehe excent ehe private entity provides services to a specific performance standard). 
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$uch type of structure in payment terms is also followccl in managcmcnt contracts or 
ıxrfum,;mce-based contracts whcrein thc private entity is paid a fcc step by step for 
'-"Omplction of specific responsibilities as detailed in the executcd contract. 

 
ıı    State guarantees 

A PPP project would only be deemed successful if it receivcs active assistancc from 
thc both ends. Central/state government's involvement in any manner is a rcquisitc to 
achie\'c completion of cl1e PPP project. 

lhe Model Concession Agreements issued by the GOI on National Highways 
relating to PPPs also provide certain cenrral/stace relaxations in ehe form of excended 
support and guarantees. These include comfort to ehe lenders, Ioan assiscance to mcet 
financial obligaeions in case of policical force majeure, supporc in land acquisieion 
hurdles, environmental clearances. 

The enacement ofa VGF scheme is also a crucial factor, since the scheme can 
allow the private entity eo receive as much as 20 per cent of the total project cost as 
upfront grant assistance. 

 
ili   Distribution of risk 

Various kindsof risks areinvolved ina PPP project, considering icsvasc'inieiation, operation 
and completion' eenure. These risks may broadly include corruption, conseruction or 
completion risk, revenue risk, operation risk, financial risk, environmental risk, land 
acquisition risk and force majeure risk. 

1n its report the Kelkar Committee has alsa acknowledged the risk facrors involved 
in a PPP projece and irs inefficient allocation and mitigation. 

Cercain guidelines as set oue in ehe repon to mieigate and allocace the risk are as 

follows: 
ıı    an enticy should bear rhe risk ehae is in its normal course of ics business (for 

inscance, acquisition ofland is anormal course of business for public entities); 
b an assessment needs to be carried ouc regarding ehe relative ease and efficiency of 

managing ehe risk by ehe entity concerned; 
c the cost effectiveness of managing ehe risk needs to be evaluated; 
d sophiseicaeed modelling techniques are prevalent to assess probabilieies of risks 

and the need to make provision for them; and 
t need for ex ante provisioning ofa renegotiation framework in ehe bid docurnencs 

(concession agreement). 

 
ıv   Adjustment and revision 

Given eheir long-term nature, PPP contracts differ from ehe contracts entered between 
cwo parties in ehe normal course of a transaction in various ways. Such a long-term 
commitment makes it impossible fora PPP contract to incorporate ali such solutions and 
ouccomes from unforeseen circumstances that may happen during ehe life span of the 
project. These unforeseen circumstances may result in unfavourable conditions leading 
to impossibilicy of performing or executing ehe obligations under ehe concract. This 
develops a need among the interested parties to renegotiate or amend the provisions of 
the concracc in accordance with the time allotted and to avoid any risk or massive losses. 
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Presencly, the srandard MCAs do not consist of any clauses or reference of 

adjusrment or revision of concract terms and conditions, although ehe Kelkar Comminee 
report has also acknowledged ehe need for renegotiations and has given recommendations 
to the DEA as follows: 

Tiıe benchmarks to be applied to each proposed renegotiation crigger may include: 
a evidence thac the projecc discress is material and likely co resule in default under 

the concession agreement at some fucure poinr should it concinue; 
h  evidence that it is not caused by the private party and likely to cause adverse 

ourcomes for the government or users of ehe concession assers or both; 
c evidence that a renegotiated concession agreemenc is likely co have direct cost 

implications for the government chat are less than the fınancial outcomes of doing 

nothing; 
d ehe fact it is likely to have social benefits or avoided costs that provide bener 

long-term outcomes; and 
e it is not materially different in terms of risk allocacion co ehe GOL 

 
Presencly, ehe DEA has established that model clauses on renegotiations are in ehe draft 
srage, and it will also include a scenario for criggering rebidding in the PPP concract. 

 
v Ownership and underlying assecs 

The ownership of ehe underlying assecs depends upon ehe type of PPP model chosen 
for completing ehe PPP projecr. Depending on ehe characreristic of the PPP model, ehe 
ownership would shifr from privace entity to public entity during the tenure of ehe PPP 
agreement. 

 
vı    Early termination 

Early rerminations of contracr in a PPP project are majorly arise owing to force majeure, 
polirical force majeure, consistent defaulcs from public entity, rerrnination as a resule of 
defaulr in services of privace entity. 

Cerrain model MCAs (for example, ehe MCA on national highways) issued by 
the GOi contain provisions to proteccs ehe private entities by ways of compensatory 
payments from arbirrary and discriminatory terrnination by the government in 
excepcional situations such as political force majeure and continuing defuult from a 
public entiry. 

 
VI FINANCE 

Large in&astrucrure projects supplemenred ehrough a PPP initiative are bound to face 
budget constraints during eheir long-term tenure. Strong fınancial support with quick 
and easy access is a must to ensure ehe smooeh functioning of the project. The capital 
requirements in such projects can be available ehrough various sources, such as raising 
funds through equiry invescors and securing financing by way of loans from national and 
international financial institutions (debt financing). 
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A spedal purpose vehiclc (SPV) bom under a PPP projccccan opc for rccoursc 

:ınd non-rccourse financing scruccures. in ehe casc ofa non-rccoursc financing structurc 
(Jtm>alent in BOT models), the collatcral will be soughc in ehe form of sccuring cash 
tto\\, that will be gcner:ıtcd from thc project and projcccassets which are creatcd. 

lbe GOi has also takcn initiatives to provide financiaJ support to implemcnr and 
fund PPP projects in India, mainly: 
ı1 setting up of India Infrastructure Finance Company Ltd, an SPV, to mect the 

long-rerm financing requirements of potential investors. le will provide financial 
assisrance through long-cerm debc, lending up to 20 per cenc of the capiral cost of 
ehe projecc; 

b provision ofVGF ro provide upfronc capiral grant exrending up co 20 per cent of 
the project cosc; and 

c the Infrastruccure Development Finance Company to develop and provide an 
environment for long-rerm debt financing. 

 
The Kelkar Committee has also provided recommendations to ensure efficient 
streamlining of capital funds such as: 
a MoF to allow banks and financial institutions to issue zero coupon bonds that 

will also help co achieve sofc landing for user charges in infrastructure sector; 
b RBI ro issue guidelines co lenders on encashment of bank guarantees in line with 

ICC norms; 
c a review of tax and ducies and relaxations for PPP projeccs; and 
d identifıcacion of viable revenue-generating projeccs. 

 
The imernational fınancing of infrascructure could be in ehe form of greenfield FDI, 
ADRs, GDRs, asset securitisation, finance through SPV, ete. Infrastructure fınancing 

rhrough the FDI route is another viable prospecc. The GOi has relaxed the FDI norms 
co provide 100 per cent FDI through ehe automatic route, in seccors such as mining, 
power, airports, construcrion and development projecrs and in cerrain secrors such as 
civil aviation, existing airports and celecommunications. 

 
VII RECENT DECISIONS 

lhe framework of PPP is still in a developmental and consranc ramifıcarion's phase 
in lndia. There being no parcicular Iaw related co PPP in India, no recent decision or 
judgmencsconcerning PPP have seen the light. 

However, there are various court rulings concerning breach of conrracrual 
obligarions in various management contracts and in relation to causing prejudice in ehe 
tender process. 
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VIII OUTLOOK 

Keeping in mind the growing economy of lndia and robust trend in infrastructurc 
development, PPP projects in India will be in greac demand.The need for implemencation 
of projects at a r.ıpid pace and providing quality services to ehe general public will act 
as catalyst in bringing innovative PPP models and efficienc policy decisions from ehe 
government. 
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Chapter 10 

 

IRELAND 

Mary Dımne and Fergıı/ Ruııne1 

 
 
 
 

 
I    OVERVIEW 

PPPs are the most widely used model of project fınance in lreland. The Irish government 
ser up the National Development Finance Agency (NDFA) in 2003 to procure 
PPP projects as well as other infrastructure projects with a capital value in excess of 

€30 million, having fırst carried out several pilot projects in the schools and roads sector 
and determined what model was most suitable for use in Ireland. 

The NDFA procures PPP projects other than in ehe transport, local authority and 
water and waste water sectors. Road and light rail projects are procured by Transport 
lnfrasrrucrure Ireland (TII). TII is the result ofa statutory merger in 2015 of ehe National 
Road.s Authority (NRA) and the Railway Procurement Agency. Heavy rail projects are 
procu.red by Iarnr6d Eireann. Local aurhority projects are carried our directly by local 
2.urhoricies. 

Project fınance is also widely used in the energy sector, particularly on renewable 
energy projects such as wind farms. This is not the PPP model, but is a very typical 
suucrure where fınance is secured by way ofa power purchase agreement. 

The most successful sectors in Ireland in terms of PPPs have been the roads and 
educacion sectors. There has been a rolling programme of motorway and school projects 
sinc.e the early l 990s. 

 
il   THE YEAR iN REVIEW 

Ireland wenc through a deep recession between 2008 and 2014 and saw the number of 
PPP uansactions diminish very significantly during this period. Banks were not lending 
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:ınd ehe lrish governmenc cut back its capical spending as pare of the austerity package 
agreed with ehe lmtenarional Monetery Fund and European Cenrral Bank. lndeed, as 
part of ehe governmenc's deficit-reduccion prograrnme of 2009-2013, a number of PPPs 
were no longer affordable and were stopped, induding: 
a ehe National Concert Hali; 
b ehe Governmenc Office Oecencralisation Programme; 
c ehe Third-Level lnstitutions PPP programme; 
d Dublin's large-scale mass-uansport projeccs; and 
e Thorncon Hali prison. 

 
However, Ireland has recurned to groweh and chere has been an increase in ehe number 
of projects coming onco ehe market in ehe pasc 12-24 monrhs as well as a corresponding 
increase in incerese from incernational bidders. 

Projects currencly under procuremenc by ehe NDFA are as follows: 
a Schools PPP Bundle 5 consisting of five new schools and an lnsricuee of Furcher 

Education. The preferred bidder is lnspired Spaces and financial close is expecced 

in Q2 2016. 
b DIT Campus at Grangegorman, a ehird-level education facility. The preferred 

bidder is ehe Eriugena consortium. Financial close is expecced in Q1 2016. 
c The Primary Care Bundle PPP project consiseing of 14 primary care cencres. 

The preferred bidder is ehe Prime-Balfour Beaccy consorcium. Financial Close is 
expected in Q1 2016. 

d The Courr.s Bundle PPP Project consisting of seven courchouses. The concracc was 
awarded to ehe BAM PPP PGGM consortium in Oecember 2015. 

e The Charlemom Screec Social Housing PPP also reached financial close in 
December 2015. Alcove Properties will develop up to 162 new apanmencs as 
pan of ehe scheme. 

 
Tllprojects 
The N25 New Ross Bypass PPP Projecr was awarded to ehe BAM PGGM lridium 
consorcium and reached financial close on 26 January 2016 becoming ehe first lrish 
project ro avail of ehe European Invesrment Bank's (EIB) project bond credit enhancement 
programme. 

The Motorway Services Areas - Tranche 2 PPP project. Topaz Energy Group 
Limited was appointed as preferred Bidder in 2015. However, ehe procurement process 
has been challenged and is currendy ehe subject of judicial review proceedings. 

While ehe governmenc has made various arnbitious announcements abouc 
infrastruccurespend and PPPs, in particular in ehe past 24 momhs, there will be a general 
election in lreland in February 2016 and it is eherefore difficult to say with any cercainty 
what projects may and may not come to ehe market in 2016. 

 
111 GENERAL FRAMEWORK 

The NDFA developed ehe Templare PPP Project Agreemenc in 2006 following extensive 
consulcacion wirh scakeholders in the privace and public sectors. In addition, it published 

"' 
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a l  r Guide, which has a dause-by-clausc comım:ntary on thc Tcmplatc Projcct 
.\gtt<'ment. 11,cse are available on the NDFA wcbsite at wvvw.ndfa.ic/Publications/ 
. 
' 
JOo ument:uion.lum. 

11,e lrish Temphue PPP Projecr Agreemene is bascd largely on ehe UK PFI model 
aı..iaptcd to suit ehe lrish bndscape. in summary, ehe contracts rcnd co be 25-eo-30-year 
,d ign-build-finance-operare or design-build-fin:ınce-ınaintain contracts. in most 
ClSCS- the authoricy retains ownership of ehe asset and grancs ehe PPP company a licence 
to occupy and operate ehe land and asset for ehe eerm of ehe project. At ehe end of rhis 
period ehe licence cerminaees at ehe same time as ehe project agreement, and ehe asset 
rcmains in ehe ownership of the authority. 

The operation aspect of most accommodation PPP contracts in Ireland tends 
to be confined to 'soft services' such as catering, cleaning and maintenance. This has 
avoided any real resistance from unions in Ireland as employmenc-proeection issues have 
been rninimised. 

in concrast, full operation and maintenance of motorway PPP projects has been 
sucressfully included in ehe PPP contracts that have been entered into by the NRA (now 
TII). 

The earlier motorway PPP projeces in lreland were done on the basis of a 
user-pays model, with or withoue subvention from ehe government. However, as ehe 
recent recession eook hold, banks refused eo finance on this basis and the mocorway PPP 
projects were ehen execueed on ehe basis of availability payments, in ehe same way as ehe 
fınancing of accommodacion projeces. 

 
The authorities 

The NDFA procures PPP projects in Ireland as well as other infrasrrucrure projecrs wieh 
a capiral value in excess of €30 million other than: 
a the road and light rail sectors, which are procured by TII; 
b ehe heavy rail seccor which are procured by larnr6d Eireann; 
c the IocaJ governmenr sector which are procured by loca! authorities direcrly; and 
d in ehe wacer and wasee-waeer projeces, which are procured by lrish Waeer. 

 
While ehe NDFA advercises ehe PPP project, runs the procuremenc process and negotiaees 
all project documentation, it does so on behalf of the public authority and it is ehe 
pubüc aurhority chae actually signs ehe contract. For example, in rhe case ofa schools 
PPP project, ehe NDFA will run ehe entire procurement process and stay involved at 
comracc managemenr seage. However, ehe PPP Project Agreement will be signed by ehe 
Depanment of Education and Skills and ehe monthly unitary payments payable to PPP 
C.0. will be made by ehe Deparcment of Education and Skills. 

The Cencral PPP Unit in ehe Department of Public Expenditure and Reform 
alım co facüitate PPPs by developing ehe policy framework for PPPs and issuing relevanc 
guidance ro departments and other authorities. 

 
Ü General requirements for PPP contracts 

To be classified as a PPP concract, a contract must be for a minimum of five years. 
However, there is no upper limit on ehe length ofa comract. In practice ehe longest 
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contracts tend co be for 30 years and the cerm is dictated by ehe length of time needed 
to pay off the capital investmenc by the private secror and to allow ehe private parties co 
make a profü. EU law does not permit oursourcing of public contraccs for longer than 
five years unless there are excepcional circumstances such as ehe need to pay off a capical 
investment. Therefore, much longer comracts for upwards of 90 years ehac can be found 
in Easc European councries, are not a feature of the lrish PPP market. 

There are no scacucory constraints on particular seccors prevencing ehe use of 
PPPs. However, in practice, ehe operations side of accommodation projects is confined 
ro 'soft services' such as cleaning and cacering and ehere has been no attempc co outsource 
services in, for example, the health, education and prison sectors. 

Before a procuremem process for a proposed project can begin, a rigorous 
pre-procuremem appraisal process must be followed, which is sumrnarised below. 

The sponsoring agency (usually ehe line miniscry or the body that will be 
responsible for the day co day administration of ehe project), carries out a preliminary 
appraisal which includes an option appraisal, a cosc benefir analysis and a preferred 
opcion. 

Having compleced ehe preliminary appraisal and received approval co undertake 
a decailed appraisal from ehe sanccioning auchoricy, ehe sponsoring agency must seek the 
advice of the NDFA, which is the statutorily appointed financial adviser to ehe stace for 
projects in excess of €30 million. 

The sanctioning authority may be the line rniniscry or the governmenc in ehe 
case of large projeccs (usually in excess of €100 million). le depends on ehe nature of ehe 
sponsoring agency and ehe size of the project. 

The decailed appraisal will include a reasonable escirnace of ehe overall budgec 

required to procure ehe project. If the detailed appraisal results in the preferred option 
being a PPP, a PPP procuremenc assessment should be carried out. The NDFA provides 
financial, insurance and risk-analysis advice to state authorities to help tbem decide 
which is the mosc appropriace procuremenc mechanism. 

The sanccioning authoricy will give its approval subjecc to a project budgec. Ünce 
it receives this approval, ehe sponsoring agency either proceeds to procurement or hands 
ehe projecc co ehe NDFA for procurement on its behalf. 

 
IV BIDDING AND AWARD PROCEDURE 

Expressions of interest 

PPPs are public contracts and assuch are awarded in line with EU public procurement law. 
lrish public procurement regulacions closely mirror EU public procurement Directives 
at both ehe award and remedy stage and such regulations are rigorously applied and 
regularly challenged. 

PPP contracts are almost always procured by way of a competitive dialogue or 
competitive negociated procedure (see Section IY.iii, infra). 

The initial expression ofinteresc or pre-qualification stage follows the requirements 
of the EU Oireccives. Candidaces are qualified on the hasis of objcctive tcchnical, legal 
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and financial criceria. in ehe case of ehe negotiated or competicive dialogue procedure, 
ehe authoricy qualifies at least ehrce candidaces, but as many as six may be qualificd 
depending on ehe seccor in which ehe PPP project is being awarded. 

lhere is a natural relucrance to run up unnecessary bid cosrs fora larger numbcr 
of candidares, which is set against ehe need ro ensure a healthy level of compcririon in 
case one or more bidders fall out of rhe process. 

The lrish government and ehe NDFA have for recent accommodarion projects 
in rhe PPP Programme made provision, on an exccptional and non-starutory hasis, for 
some reimbursement of bid costs for unsuccessful renderers. lhe lnvirarion to Negoeiace 
for each PPP projecc set outs ehe parcial bid costs reimbursement that will apply for 
unsuccessful bidders. 

 
ii   Requests for proposals and unsolicited proposals 

Following ehe closure of ehe dialogue phase in ehe case of a comperitive dialogue 
procedure or ehe end of clarification meerings in ehe case ofa negotiated procedure, 
renders are inviced by ehe authoricy. 

There are no formal procedures for submitting unsolicited bids in Ireland. 

 
ili   Evaluation and grant 

The two procedures used for ehe award of PPP contracts are ehe competitive dialogue and 
the compecitive negociated procedure. 

 
üımpetitive negotiated procedure 
The scages involved in a competitive negotiated procedure, following pre-qualificacion 
are: 
a ehe authority issues an invitation to negotiate (together with detailed cechnical, 

legal and financial documents to be rerurned with ehe bid); 
b the authority then provides a period of time to respond to any wrircen quescions 

and ro hold clarificacion meetings wieh bidders; 
c submission of bids; 
d appointment ofa preferred bidder on certain agreed terms; and 
t  ehe negotiation of project documents wirh the preferred bidder and ehe 

achievement of financial close. 

 
A variation on chis may be to have a 'best and final offer' srage between ehe submission 
ofbids and ehe appointment ofa preferred bidder. 

 
Competitive dialogue 
Thc competitive dialogue process is similar to ehe above. However, following 
pre-qualificacion, ehe auchoricy enters into dialogue meetings with each candidate and 
rdines ehe bid uncil a point when İt is happy to close ehe dialogue and inviee tenders. 
Pollowing submission of tenders and appointment ofa preferred bidder, no negotiation 
of documents is permissible and only clarification and fine-runing of documents is 

alJowed. 
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V THE CONTRACT 

Payment 

A PPP contracc for a cypical accommodation project such as a school will involve a 
monthly unitary charge paymenc being made frorn the authority co ehe project cornpany 
based on ehe whole-life coscs of designing, constructing, operating, maincaining and 
financing ehe projecc plus an agreed profit for ehe projecccompany. 

The projecccompany may suffer deductions frorn the monthly unirary charge for 
poor performance (performancededuccions) or where a service is unavailable (availabilicy 
deductions). 

The early roads PPP projeccs were based on a user pays model but funders no 
longer fund on ehis basis given ehe uncercainty of craffic forecascs. 

The lrish government does not give scace guaranrees for PPP projects. 

 
Ü Distribution of risk 

A typical risk allocation in a PPP project in lreland is shown in ehe cable. 

 

 
Risk 

Privace 
seccor 

Public 
seccor 

 
 

Shared 

 
 
 
 
 
 
 
 

 
Sice risk 

 

 
Planning 

Oucline  X  

Full X   

Physical condicion/conraminarion X   

Sufficiency of ticlc  X  

Access co site   X 

EnvironmencaJ risk X   

Archaeologic:ı.l risk   X 

Design and consuuccion risk X   

Dcnund risk  X  

Availabilicy and perfonnancc risk X   

 
 
 
 
 

 
Changc in law 

Discriminacory change in law  X  

General change in law involving capical ex:pendirure 
during ehe service period 

  
X 

 

General changc in ehe law othcr chan chac involving 
capical expenditure 

 
X 

  

Change in VAT 
 X  

R.c:sidual va!ue X   

Mainten.nce risk X   

 
 

 
Insurance 

General   X 

lncrease in premiurns   X 

Uninsurabilicy  X  

Rcfinancing   X 
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R� 

Privaıc 

sccıor 
Public 
sccıor 

 
Slıarcd 

 
 
 

 
Compc.nsıtion on 
rc-nnin:ıtion 

General   X 

For PPP company dcfoulı X   
For auchoricy dcfault :ınd voluntary ıcrmination  X  

For forcc ınajcıırc, uninsurablc risk or clıangc in l:ııv 
  

X 

 
iii   Adjustment and revision 

PPP contracts have a change mechanism to allow the parties to agree variations 
throughout ehe life of the project and a mechanism for agreeing cost. 

However, many changes are anticipated and dealt with in specific clauses of ehe 
concract and ehe risk arising from ehe change is allocated to one pany or the other or the 
risk is shared. 

For exarnple, ifa project isdelayed or has to be altered asa result of an archaeological 
find, PPP Co. may have to pay for ehe first €100,000 of resultanc cosrs but the public 
sector will be responsible for any costs after that. 

Many contingencies are categorised as relief evenrs (resulting in exrra time being 
given to PPP Co.) or compensation evems (resulting in monetary compensation and 
relief in terms of time being given to PPP Co.). 

Contracts typically provide for three-to-five year benchmarking or market testing 
of cenain services such as cleaning, catering and security and the costs in the financial 
model will be adjusted accordingly with an upwards or downwards adjustment to the 
unicary charge. 

in summary, given ehat a typical PPP project hasa minimum senior debt exposure 
of 80 per cent, ehat ownership of ehe asset remains with the state, that there are no state 
guarancees and ehat compensation on termination may leave the senior lenders exposed 
in cercain circumstances, ehe senior lenders make sure thac as many as possible potential 
changes are anticipated and ehe risk allocated and costed in advance. 

 
İ\·   Ownership of underlying assets 

in almosc all cases of public infrastructure, ehe projecr company at no poinr owns rhe 
as.set. it is usually granted a licence by the authority to occupy and operate ehe land and 
as.set for ehe rerm of ehe projecr. At the end of this period the licence terminates at ehe 
same time as ehe project agreement, and the asset remains at all times in ehe ownership 
of ehe procuring public body. 

 
v   Early termination 

PPPAgreements may be terminated byeheauthority at any timefor breach or convenience. 
The PPP Co. may terminate for breach. The Agreement may also be terminated for force 
m2jeure or uninsurability. 

The compensation payable by ehe authority on termination of the PPP Agreement, 
for wharever reason, is a critical issue in ehe negotiation of any PPP Agreement. As 
uıcfundcrs do not have security over the asset which remains in ehe ownership of the 
auchority, thc amount of compensation payable is critical to ensure that the debt is paid 
bxk. 
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VI FINANCE 

PPP projects in Ireland have eypically been fınanced by senior debt provided by 
European project finance banks; junior or mezzanine debt - again provided mainly by 
the equity arm of the same projece finance banks; and finally equity provided by the 
project sponsors. However, recent dcals have shown new funders and funding structures, 
a few e.xamples of which are below. 

Senior debt tends to be about 80 per cent of ehe financing and the split between 
junior debt and equity varies considerably. Ouring ehe 'boom' years there may have been 
19 per cem junior debt and 1 per cent real equity, but since ehe recession, more real cash 
equity is required by the banks. 

The early PPP projects in Ireland involved ehe bidding consorcia bidding with 
their funders in place and the funding costed. The funding was chen separated from 
ehe bids in laeer projects. TI1e norm now is for ehe preferred bidder to run a funding 
comperition in conjunction with ehe NDFA. 

The most recent PPP roads projece to reach financial close in January 2016 was 
ehe N25 New Ross Bypass awarded to BAM PPP PGGM Iridium consortium. 

Funding for ehe €230 million project involved a combination of long-term 
debt in ehe form of bonds, and equity, with ehe senior debt supported by ehe EIB's 
projecc bond credit enhancement (PBCE) mechanism. The bonds, rated provisional 
Baa1 (stable) by Moody's Investor Service, and to be listed on the Frankfurc Stock 
Exchange, are pre-agreed to be sold to investors managed by Allianz Global lnvestors 
GmbH. Listing anda definitive rating will cake place post financial close. ProjectCo will 
issue €146 million fixcd-rate senior secured debt in ehe form of fully amorcising bonds, 
purchased on a deferred hasis, and ehe New Ross N25 road is ehe first project in lreland 
to bendir from the EIB's PBCE iniciative. BAM PPP PGGM Infrascrucrure Coöperatie 
UA and Iridium Concesiones de Infraestructuras SA are committing €17 million in 
equicy to ehe project. 

The recenc Courts Bundle project awarded to the BAM consortium in 
December 2015 was funded by ehe Bank of Tokyo-Micsubishi UFJ, Ltd (MUFG) 
including: 
a MUFG providing ehe senior debt; 
b MUFG arranging a private placement solution placed with Talanx Assec 

Management GmbH; and 
c BAM PPP PGGM Cooperacie Infrastructure UA as equity investors. 

 
VII RECENT DECISIONS 

OCS One Complcte Solution Limited v. The Dublin Airport Authority 

The case of OCS One Complete Solution Limited v. 1he Dublin Airport Authority, High 
Court of Ireland (Barrett J) 30 May 2014 [2014] IEHC 306 and Supreme Court on 
31 July 2014 [2014] IESC 51 involved an application to ehe Court to lift ehe automatic 
suspension applied co a procurement case when a judicial review is brought (procurement 
cases are taken by way of judicial review to ehe High Court in Ireland). The High Court 
rejecced the use of ehe American Cyanamid test applied by UK coutts in these cases. On 
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aı p<"al, thc Suprcme Court rulcd chat ehe lrish Rcgulatioııs do not givc thc courts any 

jurisdiction to  hear an application to lift an automacic suspcnsion bcforc ehe ju<licial 
�,icw is he�mi. l11is mcant thae oncc judicial revicw procccdings wcrc brought in Jrcland 
challcnging a procuremcnt process, ehe projecc could not continuc until rhc judicial 
l"('\iew had been heard. l11is would have led to significant dclays in PPP projccts 

l11e Minister for Public Expenditurc and Reform published lcgislation in 

May 20 l 5 amending the lrish Remedies Regulations2 in borh rhe public and ucilitics 
scx."tOrs to give thc High Courc jurisdiction to makc orders lifring ehe aucomacic 
ruspension, at interim or incerlocutory scage thereby making the decision of the Supremc 

Coun in OCS in its incerpretation of ehe Remedies Regularions largely redundanr. 
There are also a number of imporeanr ongoing legal cases concerning PPP projeccs. 

 
BAM PPP PGGM In&astructure Cooperative UA v National Treasury Management 

Agency 2015 l 76 JR 

This ongoing case concerns ehe tendering process fora 25-year PPP contrace to design, 
buüd, fınance and maintain part of the new Dublin lnstituee of Technology cam pus 
at Grangegorman. BAM PPP PGGM Infrastructure Cooperative (BAM) initiared 
judicial review proceedings in March 2015 seeking ehe suspension of ehe award of ehe 
PPP for Grangegorman ro a consonium called 'Eriugena' and an order secring aside ehe 
decision of ehe respondents to accept a !ate tender submicced by Eriugena. Upon ehe 
comrnencemenr of ehe judicial proceedings the award of ehe concracc was automatically 
suspended. Following the inrroducrion of, new recroactive regulations, ehe European 
Comrnunities (Public Auehoriries' Concraces) (Review Procedures) (Amendmenr) 
Regulations 2015, ehe Narional Treasury Managemenc Agency succeeded in lifcing ehe 
automacic suspension and is now progressing towards financial close wieh ehe preferred 
tenderer. The date for ehe subscantive case has not yet been set. 

 
Applegreen PLC & Anor v Transport Infrastructure Ireland 2015 483 JR 

Applegreen plc and Tedcascles Oil Products, which formed a consorcium to bid for the 
design, build, operate and finance of motorway service stations on ehe lrish national road 

necwork, applied to ehe Court to quash a decision byTransport Infrastruccure Ireland co 
appoincTopaz Energy Group Limited as the preferred tenderer. 
 
 
 
 
 
 
 
 
 
 
 

 

2 Europcan Communities (Award of PublicAuthorities' European Communities (Proccdures) 

(Amcndment) Rcgulations 2015 (SI No 192 of 2015) (Public Scctor) and Europcan 

Communitic:s (Award of Contracts by Utility Undcrtakings) (Review Proccdures) 

(Aımndment) Regulations 2015 (SI No 193 of 2015) (UtiJities &ctor). 
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VIII OUTLOOK 

\Xlhile the PPP market in lreland has been difficult for the past few years, owing to 
the recession, the economy has now recurned to growth and a pipeline of new projects 
is beginning to emerge. lnternationaJ consoreia have again recurned eo ehe market. in 
addition co the resurgence of ehe cradieional roads and accommodation PPP projeccs, 
there has been a heighcened imerese in the pocential delivery of social housing and 
nursing home facilities as pare of PPP bundles co meee ehe growing naeional need for 
such infrascruccure. 
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Chapter 11 

 

JAPAN 

Masıınori Sııto, Shigeki Okııtani and Yusuke Suehiro1 

 
 
 
 

 
I OVERVIEW 

Japan is entering a new era for public-private parmerships (PPPs). Public auchoricies 
operating under severe fiscal constraints have recognised ehe importance of, and the 
role of PPPs in, maintaining and improving existing infrastruccure. The national 
govemment is intensively promocing economic infrastructure concessions as part of 
narional revicalisation strategies, highlighting airporrs, water supplies, sewage and roads 
as prioricy areas.2 Againsc chis backdrop, in 2015, bidding processes for cwo concession 
projecrs for airports concluded wich ehe selection of concessionaires. 

 
II THEYEAR iN  REVIEW 

1n Japan, ehe Act on ehe Promotion of Privace Finance Initiatives (ehe PFI Act), enacted 
in 1999, governs mosc PPP projeccs, referred co as private finance iniciacives (PFis). 
in 2011, rhis law was revised to allow ehe use of concessions and expand 'user pays' 
projecrs in which ehe national or a local governmemal authoricy (as applicable, the 
'relevanr authority') grants co a private enticy (ehe concessionaire) ehe right to operate 
c:xisting in&astruccure and earn income by charging user fees, in contrast to most 
Pfls in Japan, which are struccured under ehe traditional PFI model in which projecr 
companies receive availability payments from the relevant auchorities. Subsequendy, the 
national government issued several guidelines providing detailed guidance on practical 
 
 
 

 

1 Masanori Saco is a partner, and Shigeki Okacani and Yusuke Suehiro are senior associaces at 

Mori Hamada & Matsumoto. 

2 R.evision of 'Japanese Revitalisacion Scracegy- Japan is Back', daced 30 June 2015 (published 

by the government of Japan), Part II, pp. 110, 113-114 and 122-123. 
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matters and interprecation of affected laws. in 2015, ehe PFI Acc was fureher revised 
to enable governmencal auchorities to second public officers wieh expertise co private 
concessionaires. 

Airport concessions lead ehis new area of law and business, largely enhanced 
by new legislation, which has made it easier to privacise airporcs owned and operated 
by ehe national or local governments. On 1 December 2015, ehe government and a 
concessionaire established by a consorcium led by Tokyu Corporacion signed ehe 
concession agreement for ehe Sendai Airport. On 15 December 2015, the New Kansai 
Imernational Airport Company and a concessionaire established by a consortium led 

by ORIX Corporation and VINCI Airporrs signed ehe concession agreement for ehe 
operarion of Kansai Imernational Airporc and Osaka (ltami) Incernational Airporr. The 
bidding process for ehe concession project for Takamatsu Airport is scheduled ro start 
in 2016. 

Concessions for coll roads, another imporcanr area, marked a rurning poinr in 

2015. Following the enactmenc of new legislacion which removed obscacles to coll road 
concessions, in November 2015, ehe Aichi Prefecture Road Public Corporation issued a 
requesc for proposal fora coll road concession covering eighc tol! roads. A consortium-led 
concessionaire selected through a bidding process, which included competitive dialogue, 
is scheduled to start operation in October 2016. 

Water supplies and sewage concessions are expecced co follow suit. Hamamacsu 
City released irs Draft Implememacion Policy for sewage concession in ehe Seien area, 
which it will receive from Shizuoka Prefeccure in 2016 after ehe city annexes chat area, 
and announced chat irwill initiate ehe bidding process in 2016. Likewise, Osaka City has 
been working continuously towards privacising its water services through concessions. 

 
111 GENERAL FRAMEWORK 

j Types of public-private partnership 

Traditio,ıa/ arrangement 
Until ehe introduccion of concessions, more ehan two-thirds of traditional PFI projects 
have been undertaken using build-transfer-operate (BTO) arrangements where: 
a a private entity as ehe contractor, usually a special purpose company formed by a 

consortium of project sponsors, constructs a facility (typically, social infrastructure 
such as governmental buildings and local public facilities); 

b after completing ehe work, ehe contractor transfers the facility to the relevam 
auchoriry and subsequently operates it fora specifıed period; and 

c ıhe contractor earns its revenues ehrough the availability fees that the relevant 
auehority pays in exchange for the construction and services. 

 
While traditional PFis feature BTO arrangements, ehe PFI Act permits other strucrures. 
For example, the international passenger terminal and ehe international air cargo terminal 
at Haneda Airporc were constructed in 2010 and are operated u.nder a build-operate-
transfer (BOTI arrangemenc. 

 
1 
ı 

1 
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Since thc PFI Act was enacred in 1999, ir has brought in Sl l projccts rocalling 

morc than \'4.5 trillion as of 30 Septcmbcr 20 l 5.3 Meanwhilc, rhc nacional govcrnmcnt 
had considcred taking advanrage of more privare sccror funds and cxperrise for PFls by 
gh;ng the private secror a wide range of rights (including rhe righr to dcrcrminc uscr 
kes) along wirh risks and responsibilities.1 1l1e governmcnt has alsa emphasiscd the 
imporrance of 'user pays' projects in developing the Japanese PFI market and attraccing 
financiers, resulting in the birth of the concession framework.s 

 
Conussions 
in a concession projecc: 
a the relevant authoricy adminiscering an exiscing facilicy granrs a concessionairc 

the right co maintain and operate ehe facilicy fora specificd pcriod (ehe concession 

righc);6 

b the relevant authoricy continues to own ehe facilicy. The concessionaire may 
derermine and collect user fees or rolls as its own income;7 

c the relevanc authoricy may charge ehe concessionaire concession fees for the 
concession right. The concession fees, which are usually calculated through the 
discontinued cash flow method bur ulrimacely decided rhrough bidding processes, 
a.re paid up front or in insralmenrs depending on ehe concession agreement. 

 
The fırsc project in which the relevant auchoricy publicly issued a requesc for proposal 
under this framework is the concession of rhe NarionaJ Women's Educarion Cemre of 
Japan comprising accommodaeion and training faciliries. 1l1e projecr was announced in 

February 2014 and ehe concessionaire starred operating in July 2015. 

 
ü    The authorities 

Ali PFI projects a.re governed by ehe PFI Act but are procured by the national governmenc, 

local governments or governmenc-related organisations.8 Generally, a project would be 
overseen by a particular division wirhin the relevant authoricy responsible for rhe target 
facility. 

PFls are promoted by ehe PFI Promotion Office within the national governmenr's 
Cahinet Office. The PFI Promotion Office has issued its basic policy and the following 
guidelines regarding practical aspects of PFis: 

a ehe Procuremem Process Guidelines; 
b the Value-for-money (VFM) Guidelines; 
c the Risk Allocation Guidelines; 

 
 

 

3 Scc dıc: Cabinec Office wcbsite: www8.cao.go.jp/p6/pfi_genjyou.html. 

4 Yasuyuki Kurano and Masatomo Miyazawa, Kaisei PFI Hono Gaiyou (3 kai) ('Ovcrview of 

ehe Rı:viscd PFI Act (lll)'), /Gnyu Homu]ijo, Vol. 1927, pp.122-126. 

5 Id. 

6 PFI Aa,, Anide 2, Paragraphs 6 and 7. 
7 ld., Anide 23. 
8 lcl, Anide 2, Paragraph 3. 
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d the Contract Guidelines; 
e the Monitoring Guidelines; and 
f the Concession Guidelines. 

 
The PFI Promorion Office has also standardised ehe projecr agreements for traditionaJ 
BTO projecrs for sociaJ infrastruccure and released the 'Model Project Agreement' on irs 
·website. These guidelines and the Model Projecc Agreement, which parties are not legally 
obliged to use, significantly affect PFI practice. 

Other divisions in the nationaJ government as well as some local governmenrs 
have aJso developed their own PFI policies and guidelines co ucilise PFis for specific areas 
such as water supply and sewage infrascruccure. 

 
iii General requirements for PFI contracts 

Class of facilities 
PFJs are available for ehe conscruction, managemenr and operacion of pubJic faciliries 
and infrasrruccure lisred in ehe PFI Acc,9 such as: 
a roads, railways, porcs, airports, rivers, parks, warer supplies, sewage sysrems and 

ocher public infrasrrucrure; 
b governmenr buildings, housing for government workers and other  officiaJ 

faciliries; 
c public housing, sociaJ facilities such as educational and cuJrural facilities, hospitals, 

social welfare faciliries, prisons and ocher social infrastruccure; 

d informacion and communications facilities, heat supply facilities, new energy 
facilities, recycling facilities (excluding waste treatment facilities), tourisr faciliries, 
and research faciliries; and 

e vessels, aircraft and orher transporcation vehicles, and satellites (including ehe 
faciliries required to operate these vehicles). 

 
Some public laws, however, rescrict ehe abilicy of ehe private sector to manage and operate 
specific classes of public facilicies, including airports and roads.10 Since ehe PFI Act does 
not per se override chese laws, furcher legislacion is required to enable concessionaires ro 
undercake ehe managemenc or operation of those 'restricted' public facilities. Since the 
imroduccion of concessions in 2011, ehe govemmem has enacted special laws enabling 
concessions, or has expressed its administrative interpretation of ehe relevant public 
laws ro ehe effecr char rhose laws do not hinder concessions, for major infrascruccure, 
including airporrs, wacer suppHes and sewage systems. Today; roads are ehe last major 
infrastrucrure subject ro such rescrictions. However, ehe governrnent enacced special 
Jegislarion to specifically enable Aichi Prefecture to grant concessions for eighc toll road 
rouces, as mencioned above. 

 
 
 
 
 
 

9 Jd., Anide 2, paragraphs 1 and 2. 

J O    Basic Policy for ehe Jmplcmencation of PFJ Projects, Chaptcr 4, Scction 1(3). 
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&opr of co11cessio11 rights 
Conccssion rights are subject co cercain limitations. Generally, a concessionaire may make 
o.-pansions or renovations ehat are necessary eo operaee the facilieies11 ehough ehe exace 

sropc of permissible expansions or renovations in a projcct needs eo be darified by the 

rdevanc authoricy. in concrase, rhe construction of new facilieies and ehe complere remova1 

and redevdopment of existing facilities are clearly outside ehe scope of concessions.12 
1evertheless, it does not mean thar ehe PFI Acr prevenrs greenfield projecrs, or major 
renovation projects outside the scope of concessions, from being conducted ehrough a 
combination of traditiona1 arrangements (for construceion or major renovation) and 
concessions (for operation). 

 
VFM aıuılysis 
Ifa potentia1 projece fa11s wiehin the scope of permitted facilities and services, ehe relevanr 
authoricy must conduct a VFM ana1ysis to confirm whether ehe projece is appropriate 

for PFis and whether it may go ahead.13 This analysis may be a burden for ehe relevanc 
authority but the applicable guidelines suggese a shoreer process for eradirional projecrs, 

such as construction of governmental buildings, by using precedents.14 

 
Ttrm 
Projeas under traditiona1 arrangements usually have contract terms of becween 15 and 
30 years. Traditiona1 PFls wirh ehe nationa1 government are limited to 30 years due 
co the Public Finance Act limit on ehe cerms of contracts under which ehe naeiona1 

governmenc is obliged co pay for more ehan one fısca1 year.15 PFis with loca! governmencs 

and govemmenc relared organisations do not have term limirs. in addition, some laws 
rescricc ehe period during which a private entity may use assees owned by a relevant 
authority. in most cases of land with a building on it, ehe maximum period of use is 

30yeacs.16 
There are no restrictions on concession eerms, and the PFI Acr does not mandate 

a maximum concession term. Accordingly, a relevant authority may decide the term 
on a projece-specifıc basis.17 For example, ehe relevant auehority suggesrs rhat airport 
concessions will basically have cerms of between 30 and 50 years.18 in addicion, a 
concession rerm may beexeended, subject co eheconditions in eheconcession agreemene.19 

 
 

 

ı J Conccssion Guidelines, Section 11. 

12 ld. 
13 YFM Guidelines. 

14 Rcvision of thc Procuremenc Proccss Guidelines and thc VFM Guidelines. 

15 Stricdy spcaldng, the Public Financc Acc provides fivc ycars but the PFI Act extended ehe 

tcrm to 30 years (PFI Acc, Arricle 68). 

16 Naıional Property Act, Arcicle 21, Paıagraph 1, !tem (iii). 

17 Conassion Guidclines, Section 15(2)2.(1). 

18 Miniscer of Land, lnfrastrucrure, Transport and Tourism, 'Basic Policy for Airporc Conccssion 

ofNaıional Airporcs', 2013 (Basic policy for Airpore Concessions), Section 2. 

19 Ll 
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IV BIDDING AND AWARD PROCEDURE 

The general process for procuring PFI projects, whether using craditional arrangemems 
or concessions, is as follows:20 
a the relevam authority draws up an implementation policy, which oudines ehe 

project and ehe bidding process;21 
b it conducts a VFM analysis and identifies ehe project scope;22 and 
c finally, it conducts a bidd.ing process and awards the project to the selecred project 

sponsor. 

 
The Procurement Process Guidelines provide the general guidance for the bidding 
process co ensure ehe cransparency, fairness and compeeiciveness of the process. 

The Agreement on Government Procurement (GPA) under the WTO framework 
applies ro certain cypes of PFI projects above certain thresholds procured by ehe 
nacional governmenc, prefectures, cerrain major cities and cercain government-affiüaced 
organisations. For example, the GPA applies co PFI projects whose main purpose is 

construction service worth Y580 million (4.5 million SDR) or more procured by national 
goverrunent agencies or Yl.94 billion (15 million SDR) or more by local governmencs. 
However, concessions in Japan are currently exempeed from ehe application of ehe GPA 

 
i Expressions of interest 

Under ehe Procurement Process Guideünes, authorities are encouraged co invice and 
assess expressions of interesc, proposals and requests for information from the privace 
seccor.23 These proposals may influence the implementation policy as the perrinent 
relevant authority identifies the project scope and initiaces rhe bidd.ing process. With 
respect co ehe Sendai Airport project, for example, the government fust released the drafc 
of the concession scheme in November 2013, and later conducted a market sounding 
and invited public comments. The implementation policy issued in April 2014 showed 
changes from the draft, which impües thac ehe governrnenr had considered rhe private 
seccor's comments. 

 
ii Requests for proposals and unsolicited proposals 

Requests far proposals 
Generally, a project sponsor is selected ehrough a competitive procedure. Following ehe 
VFM analysis and the decision ro initiate a projecc, ehe relevant authoriry starts ehe 
bidding process by issuing a request for proposals and a tender package (including ehe 
requirements for services and specifications, the criteria for awarding the projecc, and 

 
 
 
 
 

 

20 Procurcmcnr ProccssGuidclincs. 

21 PFI Acc,Articlc 5. 
22 Id., Anide 7. 

23 Procuıcmcnc ProccssGuidclincs, Scccion 1-2. 
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tht drafu of thc project agrceıncnt :rnd ochcr rclevanr contracts). AJchough biddcrs may 
.. n-quircJ ro post deposits to ensurc chat rhcy honour ehe bids, dcposits havc been 
-dnptcd in m:ıny past projects.2-1 

 
l lidtrd proposals 
ln a.Ol l, thc revised PFI Acr introduced ehe unsolicited proposal sysrcm rhrough which 
�ht'privatc secror may propose a PFI projecr.25 Compecirive bidding is stili required even 
if du: unsolicited proposaJ induces the releva.nt authoricy to starta PFI procedure. Thus, 
tht proponent must participate in the bidding process, although the relevanr authoricy 
is ttqUired ro prorect the proponent's intellecrual propercy rhar is contained in the 

proposal.� The revised Procuremenc Process Guidelines allow ehe relevant authoricy, in 
� bidding process, ro consider in ehe favour of the proponenc bidder, how irs proposal 
rontributes to the project with attention ro fairness, transparency and cornpetitiveness.27 

 
m Evaluation and grant 

QıuJijiaıtfrm 
A rdC'\-ant authority sets qualifications for bidders in ehe request for proposal. A bidder 
may be either a single corporation or a consortiurn (which is cypical in most rnajor 
projccı:s). The relevant authoricy also sets qualifications for the consortium or for each 
mmıber of the consortium, or for both. 

A relevant authoricy may adopt a pre-qualification process or multi-phase 
sdcction process ifa sizeable number ofbidders are expected ro participate.28 in a typical 
rompetitive dialogue procedure (see 'Bidding process', infra), before the competitive 
dialogues starı, the bidders are shortlisred to around three based on documenrary 

snhmissions.29 
The PFI Act and other laws enumerate ehe grounds for disqualification.30 A 

ı:ckvanc authority may also set additional qualifications for specific projects. In many 
past cıses, authorities required certain financial capacicy and capabilicy for long-term risk 
management and project management.31 Although the PFI Act does not restrict foreign 
sponsors' entry, the relevant aurhoricy may set additional qualifications, such as the 
bidder's experience or knowledge of business in Japan, which some foreign sponsors may 
6nd ha.rd to meer. The bidders may also be subject to governmental scrutiny concerning 
national seaıricy, crisis management and contribution to local economy.32 

 
 

 

24 Scc dıe PFI Promotion Office websice: www8.cao.go.jp/pfi/tebiki/jicsumu/jicsumu04.hcml, 

{qucstion 4.7). 

25 Pfl Aa.,Artide 6. 
2G Procurement Proccss Guiddincs. Seccion 1-2(1). 

TJ ki. Sea:ion 4-1(13)-(16). 

28 ki. Sc.ction 4-l(l l)(i)-2-1 and (ii)-1-2. 

29 1d. Sec.tion 4-l(l l)(i)-2-1. 

30 PF1 Aa..Anide 9. 

31 PFI Procurement Proccss Guidelines, Section 4-1(11)(ii)-1-2. 

32 Bask policy for Airport Conccssions, Section 2-1O. 
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Biddiııg process 
Mosc PFI projecrs are procured through either ehe compeeieive dialogue procedure or 
ehe open and compecicive bidding procedure.33 In ehe compeeieive dialogue procedurc, 
which m:ıy be adopred ifa relevanc auehority has difficulries setting oue ehe proper service 
requircments and specificaeions, rhe relevanr auehority may have dialogues concurrently 
wieh mulriple bidders.34 Taking ehe dialogues into account, ehe relevant auchority 
finalises ehe service requiremencs and specificarions before ehe bidders submit rheir final 
proposals.35 ln conrrasc, ehe open and competitive bidding procedure is less flexible 
because ehe requiremenrs cannot be modified or revised once ehe bidding process has 
begun; however, ehe relevant auchority is allowed to communicare wieh bidders ro clarify 
ehe requiremenrs as long as ehe rransparency and fairness of ehe process are majnrained.-36 

 
Awarding contracts 
in derermining ehe winning bidder, ehe relevanr aurhority cakes into consideraeion nor 
only the bid price but also oeher facrors such as ehe consortium members, ehe concenrs 
and feasibilicy of business plans and safecy and security measures. The weighr of each 
facror is described in ehe criceria for awarding ehe project included in the tender package. 
The auchority usually sets up a seleceion committee consisring of experrs wirh expercise 
and experience in ehe pertinent fields and evaluaees ehe bid proposals in consultarion 
with char committee. in general, once ehe winning bidder is selecred, it may not negotiaee 
with ehe relevant auchority eo modify ehe rerms and conditions of ehe projecr. 

The relevant aurhority and eheseleceed sponsor enter into a basic agreernenc, which 
contains ehe sponsor's obligarions regarding preparations for ehe projecr. Afcerward, ehe 
comracror or ehe concessionaire and ehe relevant aurhority execuce a project agreemenc 
(ora concession agreement for concessions), ehe main document concaining eheir righcs 
and obligacions regarding ehe project. 

 
V THE CONTRACT 

ı Paymenc 

Traditionnl arrııngement - avai/,ability fees 
in rradirional projects, ehe relevant authority pays availabilicy fees for ehe services 
provided by ehe contractor.37 The project agreement sets out the calcularion mechanism, 
which is eirher unitary charges or charges made up of separate elemenes (such as costs of 

 
 
 
 
 
 
 

 

33 PFI Procurcmcnt Process Guiddincs, Id. Section 4-1(11). 

34 Jd. 

35 Id. 

36 ıl 
37 PFl Concract Guiddines, Secrion 4. 
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,'\mstrucrion. finance, mainrenance and operation).38 Fees may be deducred or wirhheld 
İ'.tht � xvices do not meet ehe agreed pcrformance criteria and standards.-19 Paymencs are 

n-pic-..ılly made on a semi-annual ora quarterly basis.40 

 
(.oum..,..._jons - user ftes 

in�neraL rhe concessionaire derermines and charges user fees for ehe use of ehe public 
t:acilirics :md collecrs ehe fees as irs own revenues.41 The fee dererminarion, however, 

m2y be subjecr to ehe concession agreemenc or ro applicable laws and regulations on 
ehe pcrrinem infrastrucrure (e.g., ehe Airport Act, ehe Water Supply Act and ehe Sewage 

�;ceAcr). 

 
n State guarantees 

Generally. ehere is no srace guarantee on a relevant aurhoriry's payment obligations to 

ciıner ehe conrraccor or rhe concessionaire. 

 
w Oistribution of risk 

$.e\-eral guidelines clarify thar proper risk allocation should be accomplished ehrough ehe 

principle rhar ehe parry in ehe besc position ro manage a risk bears ehar risk.42 

 
Force majeııre 
1n rradirional projecrs, the project agreement typically stipulaces chac ifa force majeure 
t:",ent occurs: 

ıi ehe parties are relieved of cheir conrraccual obligations; 

b rhe handover dare or service commencemenc dare is poscponed; and 
c if ehe force majeure !ases for a certain period of time, ehe agreemenr may, upon 

consulration berween ehe parcies, be terminated by ehe relevant aurhoriry or, if 
allowed in ehe agreemenr, ehe conrracror.43 

 
Ta add.ress fınancial consequences, typical projecr agreemenrs require chat ehe contracror 
purchases insurance ehat meets cercain criteria.44 In many tradicional cases, relevant 

:mrhoriries have agreed to bear a substancial portion of uninsurable costs resulting from 

fora: majeure.45 
Under concession agreements, ehe relevanc authoriries rypically bear ehe cosrs ro 

repair physical damages to rhe facilities caused by force majeure excepr for insurable or 
 
 
 

 

38 Id., Section 4-3. 

39 ld. 

40 Id., Secrion 4-4. 

41 PFI Act, Anide 23. 

42 Risk Allocarion Guidelines, Arricle 1, Secrion 2. 

4.3 Contract Guidelines, Secrions 2-2-9, 3-6, 5-3 and 6-9. 

44 Risk AIJocarion Guidelines, Arricle 2, Secrion 6(l)(i)-3. 

45 Conuacc Guidelines, Secrions 3-6 and 6-9. 
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relativdy minor cosrs. Concession agreemenrs may also provide for ehe extension of the 
concession term ro compensate ehe concessionaire for increased coses or losses arising 
from force majeure.46 

 
Cha11ge hı kıws 
ln rraditional projects, auehorities are required to compensate ehe contraccors for increased 
costs resulring from a change in specifıc law or governmental action which applies only 
ro ehe projecr or similar projeccs.47in oeher words, ehe private seccor bears ehe risk ofa 
change in law ehat has general effect.48 The agreemenr may, upon consultation between 
ehe parties, be rerminated ifa change in specific law makes it impossible to coneinue ehe 
project.49 The range of ehe specific laws and governmenral actions is determined on a 
projecr specific basis. Concession agreemenrs generally provide for similar arrangements, 
alehough increased costs may be addressed by extending ehe concession term, instead of 
monetary compensation.50 

 
Demandrisk 
in most traditional projecrs, ehe private sector does not bear ehe demand risk because 
availability payments from ehe government remain unchanged irrespective of demand 
for ehe provided services. 

1n concession projeccs and some BOT projects, concessionaires or contractors 
generally bear ehe demand risk because ehe project revenues are generated mainly from 
user fees rather ehan availabilicy payments. Neverrheless, risk sharing mechanisms may 
be appropriare in some specifıc areas. For example, the Draft Concession Agreement for 
the Aichi Prefeccure Toll Road Project adopred a risksharing mechanism which passes on 
ro the relevant auehority any increase or decrease in toll revenues beyond 6 per cent from 
the projected revenues agreed by ehe authority and ehe concessionaire.51 

 
Latent defect of existingfaci/ities 

in concession projects where concessionaires will operare existing governmenr-owned 
faciliries, ehe parties need to consider ehe riskallocation for latent defects in ehose facilities. 
While auehorities do not bear the risk oflatent defecrs in principle, and ehe privare sector 
should minimise ehis risk through intensive due diligence, some auehorieies have come to 
understand that authorities should, to a certain extent, bear ehe risk oflatent defects chat 
are difficult to discover even through due diligence.52 in ehe Sendai Airport project, for 

 
 
 
 
 

 

46 Concession Agreement for Sendai Airport, Section 48. 

47 Model Agreement, Section 45. 

48 Concract Guidelines, Section 5-3, Paragraph 5. 

49 Id., Paragraph 2. 

50 Conccssion Agreement for Sendai Airport, Sections 45 and 73. 

51 Draft Conccssion Agreement for the Aichi Prefecture Toll Road Project; Scctlon 1O1. 

52 Sewagc Concession Guiddincs, Section 3.6.4(1). 
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(Unlpk. rhc rdcvant aurhoritr will coınpcns:nc rhe conccssionairc for losscs from latcnc 

!,.-i"-� d fects di. ovcrc-d in ccrtain fucilitics wirhin a ycar from rhc commcnccmcnc of 
,, .. rn."'t  :-t., rnbject ro limir.ıtions on rhe scopc of defccts and compensationY 

 
" Adjustment and revision 

lr.tnldirional projccrs, avaihbiliry fees ınay be adjusted as set ouc in ehe project agreement. 

;,-pıcı.lly. adjusm1enc is limited to  indexarion to deal wirh inflation, although many 
r--'·  :::1 �<'ttemencs do not even concain such indexation, partly because of ehe srablc 
. 
�� in Japan since ehe 1990s.54 

in roncessions where concessionaires may set ehe user fees, a concessionaire may 

a.:fim:t rhe user �  at irs discrerion unless ocherwise limited by ehe concession agreement 

or byapplicable laws or regulations. 

 
,. °",ıership of underlying assets 

Trıuliıiı:ınal arrangeme,ıt 
lr. rraditional projects using a BTO arrangement, ehe relevant authoriry owns the 

cınckrlying assers, such as land. On completing ehe construction of ehe faciliry on land 
la.sed from the relevanr aurhoricy, ehe contraccor cransfers ehe ownership of ehe faciliry 
m rhe r-de,.-anr aurhoriry.55 

 
Cıınassions 
Llkrv.ise, rdevant authoriries own ehe underlying facilicies in concessions, while a 
ro.nccssionaire is granred concession right in respecc of such facilities. 

A concessionaire's concession right is assignable subjecr to rhe consenc of ehe 

rekvanr aurhoriry.5GThe PFI Acc also allows a concessionaire to mortgage irs concession 
rigbr to its lenders, alchough rhe consenc of ehe relevant authoriry for ehe assignmenc of 
� concession righr is necessary when ehe lenders foreclose ehe morrgage.57 To alleviare 
dıc: lenders' concern on unpredicrabiliry in ehe foreclosure of mortgage over concession 
rigbcs, rhe concession guidelines provide rhar if: (1) ehe rransferee would not have been 
disqualifıed as a bidder for ehe project; and (2) the transfer is appropriate in lighc of the 

implemenration policy, then ehe relevant authoriry musr approve ehe cransfer.58 

The gram, transfer and morcgage ofa concession right are registered in a manner 

it.t-ııilar ıo real properry registration.59 Concessionaires may cake advanrage of chese 
fea:run:s co obcain chird-parry financing, as alsa set out below. 

 
 
 
 

 

53 Cona:ssion Agreemenr for Sendai Airport, Seccion 16. 

S4 Contract GuideHnes, Seccion 4-4. 
55 Comract Guidelines, Scccion 2-4-1. 

)6 PFJ Acc, Anide 24 and Arcicle 26. 

57 Jd... Anide 25. 

)t Conccssion Guidclines, Scccion 13(1)2.(2). 

" Pfl Acc, Anide 27. 
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For tax accouncing purposes, a concession right may be depreciated equally over 

the concession term.(,O 

 
Airport p,·ojects 

Airport projects may require special arrangemenrs because in many airporcs in Japan, 
private or third sector entities own and manage non-aeronautical facilities such as 

terminal buildings and parking lots, while the national or local governments own and 
manage the runways and other aeronautical facilities. To integrate aeronaurical and 
non-aeronautical operations, the national governrnent intends to have concessionaires 
acquire the terminal buildings or shares in entities holding terminal buildings.61Under 
such a scheme, concessionaires will operate ehe aeronautical facilities as concessionaires 
and the non-aeronautical facilities as owners, alchough a single integrated procurement 
process covers both types of facilities as a package. 

 
vi    Early termination 

Early termbıatio11 events 
Traditional project agreements generally provide for several causes for early termination, 
including default, force majeure and a change in law62 and for the right of the relevanc 
authoriry to cerminate ehe agreemenc at any time.63 Concession agreements are generally 
the sarne. Although the PFI Act enumerates ehe termination events for concessions,64 
in practice, the parties agree on terminaeion events sirnilar to those under project 
agreemenrs used for tradirional arrangemencs and which are broader ehan those provided 
in the PFI Acr. 

 
Consequences of early tenni,ıation 
In rraditional projece agreements, ehe relevant authoriry agrees to pay the comraccor the 
following costs and losses arising from early eerminaeion: 
a (if rerminarion occurs during the consrruction phase) ehe purchase price for 

rhe pare of ehe building ehat the conrraceor has completed at the time of the 
cermination; or 

b (if eermination occurs after the completion of rhe construction) the unpaid 
construccion costs. 

 
In either case, payment will be to the extent thae rhe contractor's services meet the 
required specificacions.65 

in cases of early termination owing to the relevant authoriry's default or voluntary 
terminacion, the compensation covers the contraccor's costs and losses, such as financing 

 
 

 

60 Order for Enforccmcnc of thc Corporation Tax Act, Articles 13(viii)(k) and 48-2. 

61 Basic policy for Airport Concessions, Scction 3-2(1). 

62 PFI Contract Guidclincs, Scccion 5. 

63 l<l. 

64 PPI Ac.t, Arriclc 29. 
65 Concract Guidclincs, Section 5-4. 
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,�""tS"' �d thc- :n-ailability fccs fora ccrcain period.66 If the agreement is terminated due ro 
t,v� majcu� ora changc in law, ehe relevant aurhority will compensare fora reasonable nt 

of costs according to the risk allocation under the project agreement.67 
ln  many  projects, if a project terminares upon rhe contracror's defaulc, rhe 

,"'(ljtJ1kıOr will paya penalcy and, additionally, actual damages if chey exceed the amount 
.:-• tbc�ey. TheContract Guidelines suggest rhac ehe project agreemenc may provide 
furcitha liquidated damages or penalcy.68 

Concession projects generally adopt similar approaches alrhough che parties do 
� i"Y damages to each other in cases of terminarion due to force majeure ora change in 

in addirion, some new mechanisms may be anticipaced. For example, in concession 
�;uemcnts where the concessionaire must pay the concession fee up from, che relevant 
�ricy would agree to refund the porrion of rhe concession fee that corresponds ro rhe 
remaining ooncession term.69 

 
\1 RNANCE 

; Project finance 

Gene:r2.lly, the  private sector finances PFI projects through project finance, which relies 
<0 the c:ash How generated from the project. 

In past projects, authorities have not allowed project companies ro transfer, 
.::n!lareralise or dispose of projecr assets without their approval.70 When granting securicy 
�cscs., the relevanr authority will emer into a direct agreement with the lenders 

ama:ming: (1) the creation of securicy interests over project assets and seme procedural 
� related to ehe enforcemenr of the securicy interests; and (2) ehe lenders' step-in 
n_:::rıs which allow them, following the contracrnr's default, ro propose to replace the 
� contractor with another private enricy.71 Apart from adding the concession 
�asa collateral, the foregoing basic praccice is generally applied to concession projeccs. 

Given ebat the contractor (or the concessionaire) is a special purpose company 
furmttl by the project sponsor, which is usually a consortium of private companies, 

bders usually request the consortium members to pledge rheir shares in the conrractor 
fo: dıe concessionaire). in past projects, the transfers of those shares, including upon 
ib:c cnforcement of the pledge, require the relevant aurhority's approval but the current 
grriddior:s suggest thar the relevanr authority has more flexibilicy for such share transfers. 

.fa- cı:ample, ehe relevant authoriry may adopt an arrangement in which share transfers 

.m: .subject only to an ex post facto notification rather than an approval, as long as rhe 
�ace does not fail within a pre-agreed blacklist.72 

 
 
 

� 1d. 
(-; !d., Scction 5-3. 

t8 l<L. S«tions 5-4 and 5-5. 
'9 C.Oııcc:ssion Guid.dincs, Section 14(3)2(6). 

70 C.Onttaet Guidelincs, Scccion 6- l. 
71 1't. Scction 5-1. 
"'l Li.. Section 6-2. 
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Ü Efforts to expand tlıe PFI market 

in traditional projects, a substancial portion of the financing consists of loans from 
Japanese banks, and equicy investors usually come from members (such asa construction 
company) of ehe project sponsor consortium. The Japanese PFI market characceriscically 
lacks financial investors and foreign investors.73 This is parcly because traditional projects 
relying on ehe relevanc auehority's availability fees, which have constituted most of ehe 
deals e.xecuted in ehe Japanese PFI market, do not need much equicy investmenc and ehe 
government has easily been able to fınance irs infrastructure projects at very low costs. 

However, furure PFI projects in Japan will ükely rely more on private sector 
invesrors, including financial invesrors and foreign investors for the construction and 
maintenance of infrastrucrure for rwo reasons: (1) the government has severe financial 
problems, and some future PFI projects may require a signifıcant amounc of invescmem 
by private sector investors; and (2) ehe 'user pays' projects, which ehe government imends 
to promote, may involve more subele risk analysis in relation to demand risks and need ro 
secure invescmenrs from new classes of investors who bear such risk. Boch ehe government 
and ehe market are trying to create a supportive environmenr in this regard. 

As already menrioned, the current guidelines allow more flexibilicy for the transfer 
of shares in projecc companies. The Contract Guidelines clearly acknowledge ehat ehe 
need to restrict share transfers depends on various factors such as the content and phase 
of the projecc, and clarify ehat conditions to a stock transfer by a consortium member 
must be kepe to ehe minimum extent necessary co appropriacely implement the project, 
in üght of ehe role of each consorcium member in the project.74 Further, the guidelines 
suggest that relevant auehorities allow investors to freely transfer non-voting shares. 

in October 2013, ehe Private Finance lnitiative Promotion Corporation of 
Japan (PFIPCJ), co-sponsored by ehe governmem and the private sector, including 
banks and insurance companies, was established.75 To encourage investors to provide 
risk money for infrascructure, ehe PFIPCJ is supposed to fınancially support 'user pays' 
projeccs mainly by subordinated debts, preferred stocks or other mezzanine finance.76 ln 
2015, the PFIPCJ decided to finance nine projeccs, including ehe Kansai-Osaka (ltami) 
Inrernational Airport project.77 

in 2014, the national government revised ehe Financial lnstruments and Exchange 
Act to allow investment corporations and investment trusts to invest in concession 
riglu.s. ln April 2015, ehe Tokyo Scock Exchange established the listed infrasuucrure 
market for funds ehat invest in infrastructure assets, which include concession rights.78 
An investment corporation, usually used in a Jap;ınese REIT, is a tax-transparent vehide 
 
 

 

73 Japan External Trade Organisation, 'Public Private Parcnerships in Ausrralia and Japan; 

Facilitating Privare Sector Parricipation', 201O, pp.25-26. 

74 Contract Guidelines, Section 6-2. 

75 PFI Aet, Chapter 5. 

76 Id., Anide 53. 

77 Scc the PFIPCJ websire: www.pfipcj.eo.jp/activity/support_list.htm1. 

78 Sce the Tokyo Stock Exchange press relcase issued on 30 ApriJ 2015, www.jpx.eo.jp/ 

news/ J070/20150430-0I.hrml. 

http://www.pfipcj.eo.jp/activity/support_list.htm1
http://www.jpx.eo.jp/
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ch.ıc may, ro the exccnr char it meets cercain condicions, avail irsclf of rax deductions for 
di,;Jends paid. As a vehicle invesring in real propercy, ic has gained broad acceptance 
among individua.l and inscicuciona.linvescors. in ehis regard, while ehe use of invcscmenr 
rorpor.ırions may accracc insricuciona.l investrnencs in public infrasrruccure, currenr ra..x 
ı-c-quiremcncs limit an investmenr corporarion's invescmenrs in concession righcs ro less 
than half of irs roral assets. le is also questionable wheeher ehe aurhorities will allow an 
im·estmenr corporarion, which is seen as engaging in passive invescmenrs, co acrively 
operate an infrascruccure business as conccssionaire. Furcher considerations are required 
fur investment by an invescmenr corporation in concession righrs. 

 
VII OUTLOOK 

The government has opened rhe way fora new srage of Japanese PFI/PPP by incroducing 

concessions. As some governmental authorities contemplate ehe advantages of using 
concessions for various cypes of public infrastructure, several specific projects have 
already undergone the procurement process and will commence operations shortly. 

Furt.her, recent developments in legal, regulacory and practical frameworks will expand 
ehe PFI/PPP market in Japan and arcract a broad range of invescors, whecher inside or 
oucside Japan. These developments in Japanese PFI/PPP will warranc special attenrion 
in ehe coming years. 
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Chapter 12 

 

KAZAKHSTAN 

Shıtinıerden Chikaııayev1 
 
 
 
 
 
 
 
I OVERVIEW 

Since 1991, Kaza.khstan, Cencral Asia's largest economy and oil producer, has had 
ro rely on the deteriorating infrastructure it inherired from the Soviet Union. As a 
resule, nearly every piece of public infrastruccure (e.g., roads, hospitals, power plants, 
kindergartens, sewerages) in Kazakhstan requires a different degree of upgrading or 
expansion. Kazakhstan authorities have come to recognise chat they cannot finance the 
necessary investments in public infrastrucmre from currenr budgers and rhar a major 
pare of fucure financing must Aow from the private sector. The need for the inflow of 
capiral is becoming even more pressing because of sharp decline of ehe Kazakhscani 
commodicy revenue. As a resule, the authorities in Kazakhstan are trying to offer some 
fucal incenrives and optimise ehe legal framework to encourage privare investmenr in 
public assecs, including by way of PPPs. 

Although Kaza.khscan developed some experience of PPP-based projeccs during 
ehe 1990s, it became obvious that ehe successful implemenracion of such projeccs 
would not be effective withour a more comprehensive sratutory legislative package on 
concessions and PPP procurement. The first law, On concessions in ehe Republic of 
Kazakhscan, was adopred on 23 December 1991 and aimed co regulace administrative, 
economk and legal environment concession agreements in Kazakhstan only for forcign 
invescors. The frameworks have been proofed and applied in ar leasr four infrasrrucrure 
projeccs with the Development Bank of Kazakhstan and chree concession projeccs 
supporced by ehe governmenc of the Republic of Kazakhscan. This fırst concession law 
was already deemed invalid by April 1993. Despice the absence of any specific law on 
concessions in ehe period of 1993-2006, several concession projeccs occurred during 
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thtt tim�rd�;ng on gcner.ıl provisions of rhe Civil Code of Kazakhsean, namely: (i) 

tı l  _--00'>-  execution of the concession :ıgreemenc on construcrion and operation of 
t. • n,ihv-a-y��har-Ust-K.1.menogorsk St:ıeion' and (ii) 28 December 2005 - execurion of 

t • u.'° ion :ıgreemem on consrrucrion and operation of ehe incer-regional power !ine 
)\ :-ırth Ka.z.akhsun - Aktobe Region'. 

On 7 July 2006 rhe Law of ehe Republic of Kazakhsean On  Concessions 

� 167-111 3PK (rhe Concession Law) w:ıs adopeed, which enabled in 2007 execueion 

of th�now specifically recognised by Kazakh 1:ıw concession agreemencs on ehe Passenger 

Terminal of lnrernarional Airporr in Akrau City, the Yeraliyevo-Kuryk railway !ine, 
mficarion of ehe Makat-Kandyagash railway line and in 2008 execucion of rhe 

.: c.css.ion :ıgreemenrs on Gas Turbine Planc in Kandyagash Ciry of Akcobe Oblase and 
1'.ıilway Line Korgas-Zherygen. 

To the best of our knowledge, as of ehe beginning of 2016, eherefore, ehere are 
s:ı a:mces:sional projecrs thar are currently being implemenced in Kazakhsran. Three 
ro::ıa:ssion facilities are alre:ıdy funcrioning: (1) Noreh Kazakhsran-Aktobe region power 

o� (2) Shar-Usr-Kamenogorsk railway; and (3) rhe passenger terminal of rhe airporr 
□ Akrau. However mosr if not all of ehem did less well ehan expecred. llıis was pardy 
a.:ısed br bad suucruring of ehese concession projecrs and ehere is apparenc lack of 
proper balance of the risk sharing beC\veen an invescor and ehe srare. The railway, for 
azmple, has seen lower than expeceed freighr volumes, and several of ehe encerprises 
e:ı:peaed to use the power !ine were oue of aceion or operaeing below full capacity. 

The lack of popularity of concessions2 so far, however, is also due co excessive 
�on ofconcession relationships by ehe relevant legislation, which diminishes the 
pzrries' flexibüiry in determining projece eerms and because ehe process for granting 

conassions in Kaz.akhsran is very bureaucraeic and time consuming.3 

ln order to address ehis issue, on 31 Ocrober 2015 ehe Republic of Kazakhsran 
rn2Cted a new law, On Public-Privare Parrnerships No. 379-V 3PK (ehe PPP Law). 

Puhlic-privare pannerships can now be srrucrured not only as concessions and can be 
ns.....-d to implement projects under the PPP Law framework in any seceor of ehe economy, 
dıough declared priorities are educarion, healrhcare, rransporr, power indusrry and 
hou:sing and public ueilieies. 

 
il    THE YEAR IN REVIEW 

The year 2015 became extremely fruirful in eerms of making changes in PPP legislation 
Q ıhc PPP Law and all necessary by-laws have been adopted. Having now solid legal basis 
for tbe sıruccuring of the PPP projecrs in place, ehe governmenr of Kazakhstan offıcially 

confirmed that each region in Kazakhstan would have to meer a targer of realisation of 
 
 
 
 

 

2 As the only a,·ailablc form of PPPs in Kazakhscan bcforc ehe PPP Law (as defined bc:low) has 

bttn enacccd in thc end of 2015. 

ln practicc it takes more than a ycar. 
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at least five PPP projects per year. lt alsa plans to develop by the end of March 2016 a 
road map for implemencation of the PPPs in ali sectors and regions of Kazakhstan with 
the specific target indicators.4 

Even ehough ehe PPP Law took legal effecc just at the end of 2015, according 
to publicly available information,5 ehere are already around 102 PPP projeccs at 
d.Hferent scages of implememation in Kazakhstan as of February 2016, and eight of 
them are ofa national importance. The biggest of these projeccs are construction ofa 
1,500-bed correctional facility in Shymkenc city (construction of 300-bed hospitals in 
Usc-Kamenogorsk cicy and Akcau city, conscruction ofa children's hospital in Semey city 
and conscruction of an innovative cluscer in Almacy cicy on the ground of the Al-Farabi 
Kazakh National University. 

Stili ehe biggesc and mosc expected PPP project in 2016 in Kazakhstan is, however, 
a concession project. The Ministry far Investments and Developmenc of Kazakhsran 
kicked off a tender under ehe Concession Law framework for ehe concession ofa coll road 
in Almacy, ehe councry's business cemre and former capical, at ehe beginning of 2015. To 
the best of our knowledge, as of ehe beginning of February 2016, tender evaluacion of 
the five shortlisted consortia is going on and, if successful, ehe Big Almaty Ring Motor 
Road, also known as BAKAD, will provide ehe governmenc wieh some room to develop 
an ambicious PPP project pipeline largely focused on infrastrucrure developmencs amid 
challenging economic circumscances. The BAK.AD 20-year, build-cransfer-operate 
(BTO) PPP offers an encicing risk/reward combinacion. To ehe best of our knowledge, 
the governmenc of Kazakhscan agreed to assume ali ehe uaffic risk. Toll revenues will be 
collected by ehe concessionary and transferred to ehe governmenc scraighc away. In turn, 
the governmenc will pay a fronc-loaded availabilicy payment to cover the capex, plus 
incerest wiehin ehe first 10 years of operation to mimic the debt repaymenc schedule. At 
ehe same time, opex, replacement capital expendicure (Repex), caxes, cosr of capical and 
other coscs will be covered chroughouc ehe whole operation period. The government will 
also mitigate cu.rrency 8uccuation risks and compensate for any devaluarion-depreciacion 

of ehe cenge (local currency) againsr ehe US dallar above 5 per cenr. If successful, ehe 
BAK.AD project would pave ehe way for more PPPs in ehe transport seccor. 

 
ili   GENERAL FRAMEWORK 

i Types of public-private pannership 

Kazakhscan's legal syscem is a civil law system similar to ehe systems in most ocher former 
Sovier jurisdicrions. Ics laws are contained in ehe Constitution, various codes, laws, ediccs, 
decrees (having ehe force of law), regulations, instructions, orders and other normacive 
accs of the Republic ofKazakhscan. 

The currenc legal frarnework governing PPPs consists of ehe following key legal 
accs: 

 
 
 

 

4 http://strategy2050.kz/en/news/30290/. 

5 www.inform.lcr./rus/artide/2857776. 

http://strategy2050.kz/en/news/30290/
http://www.inform.lcr/rus/artide/2857776
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,ı the Consticueion of Kazakhsran; 

h ehe Civil Codc of Kazakhsran; 
ehe PPP L·l\v; 

d ehe Conccssion L-ıw; 
t ehe Commcrcial Codc of Kazakhscan; 

f ehe Lı.w of Kazakhsran On Sraee Propercy; 
g the Ta.x Code of Kazakhsean; 
h ehe Lı.nd Code of Kaıakhstan; 

ehe Budgee Code of Kazakhsean; 

J thc L-ıw of Kazakhsran On Securieies Market; 
k thc L-ıw of KazakJ1sran On Projecc Finance and Securieisaeion; 
I ehe L-ıw of KazakJ1scan On Special Economic Zones; and 

m ehe Lw,ı of Kaz.akhsean On Nacural Monopolies. 

 
in addieion, chere are various special by-laws and regulacions wich regard to PPPs, 
inc.luding the following key regulations: 

a Order of the Miniseer of Naeional Economy No.743 daced 30 November 2015, 
On approval of ehe rules of formation and racificaeion of the eariffs (prices) for 
regulaeed services of ehe subjeces of narural monopoly ehaecarry on eheir aceivities 
on ehe basis of public-private parcnership agreemenc, in parcicular concession 
agreement (Order 743); 

b Order  of  the  accing  Minisrer  of  National  Economy  No.  725  daeed 
25 November 2015, On some questions of planning and implementation of PPP 

projecrs (Order 725); 

c Order of ehe Minister of National Economy No. 731 daeed 26 November 2015, 
On approval of ehe mechodology of decermining of limics of seace obligations 
for ehe PPP projeces, including sraee concession obligacions, obligaeions of ehe 
government of Kazakhsean and local execurive bodies; 

d Order  of  ehe  acting  Miniseer  of  Nacional  Economy  No.  713  dated 
25 November 2015, On approval of ehe Rules on acceptance of PPP objeces in 
seaee ownership; 

e Order of ehe Miniseer of Nacional Economy No.724 daeed 25 November 2015, 
On approval of the Template tender documencation ofa PPP projecc and cemplace 
PPP agreement for PPP projeces in differenr secrors of economy; 

f Dccree of the Governmenc of Kazakhstan No. 1056 daced 25 December 2015, 
On some quescions of the Public-Privaee Parmership Cencer; 

g Decree of ehe Government of Kazakhsean No. 1057 dated 25 December 2015, 
On deeerminaeion of ehe legal encicy to be responsible for ehe support of PPP 
projeces of ehe Republican (naeional) level; and 

h Edicc of the Presidenr of Kazakhsean No. 172 daeed 14 January 2016, On ehe 
Lise of objeces chat cannot be transferred for implementation on ehe basis of PPP 
(Edicr 172). 
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Finally, there are certajn concession-specific regulations, including, following key legal 
acrs: 
a Order of the Minister of National Economy No. 157 dated 22 December 2014, 

On some questions of planning and implemenrarion of concession projeccs 
(Order 157); 

b Order of the Minister of Narional Economy No.24 dared 23 February 2009, 
On approval of the methodology of dererminarion of the value of rhe concession 
project, total amount of the state support for ehe concessionary and sources of 
cosr recovery; 

c Order of the acting Minister of Narional Economy No. 277 dared 27 March 2015, 
On approval of the template concession agreement in different sectors of economy; 

d Decree of ehe Government of Kazakhsran No. 1060 dared 7 October 2014, On 
approval of the lise of concession projecrs of special importance; 

e Decree of the Government of Kazakhstan No. 109 dared 1O March 2015, On 
derermination of the organisation for financing of concession projecrs; and 

/  Edict of the President of rhe Republic ofKazak.hsran No. 294 dared 5 March 2007, 
Concerning ehe Lise of Facilicies Not Subject to Concession' (Edict 294). 

 
Implementation ofa PPP projecr in Kazakhsran is possible, generally, eieher under the 
legal framework of the PPP Law, thac allows to use ali possible PPP srrucrures, or rhe 
Concession Law, rhat provides only for one of the specific PPP strucrures - concession. 

Below is a high-level overview of both options. 

 
lhe concession agreement 

in Kazakhstan a relevant state authoricy may grama concession ro a projecr company by 
awarding a concession agreement for up ro 30 years in accordance wieh rhe Concession 
Law. 

Granting the concession by way ofa licence or special enabling legislarion is not 
permitted under Kazaklı law. A concession involves mutual obligations of the parcies 
co rhe concession agreement, rather than an exclusive righr or auehorisation issued by 
ehe authoricy to ehe project company to develop a project (as may be ehe case in some 
councries). Kazaklı law classifies the concession agreemenc as a private law conrract 
rhat combines several cypes of civil law agreement envisaged by rhe Civil Code. Ali 
concessions in Kazakhscan are one-off concessions, while routine concessions from ehe 
Scate or municipal authorities are not permitted. it should be noted, however, ehat a 
concessionary, that properly performed irs obligations, upon expiration of ehe concession 
agreemenc, shall be entided co conclude a new concession agreement wiehout conducting 
a new tender, apparently, wich regards to the same concession facility (see Article 23.2 of 
ehe Concession Law). 

According to Article 21-1 of the Concession Law, a concession agreement can be 
signcd in one of the following four cypes or as a mixnıre ehereof 
a as a concession agreemenc that provides for the construction of a concession 

facility by the concessionary with a subsequent transfer of the concession facilicy 
into the state propercy; 
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b asa concession agreeınem thae provides for joint accivity of thc concessionary and 
conccssor on thc construction (or reconseruction) and operation ofa concession 
facilicy; 

c as a concession agreement that provides for ehe transfer ofa concession faciliry 
from ehe state property into truse management or into tenancy (lease) of ehe 
concessionary for the purpose of reconseruction and operation; and 

d as a concession agreement thac providcs for ehe transfer ofa concession facility 
being in ehe property of the concessionary into ehe eenancy (lease) of ehe concessor 
or a person auchorised thereby, as well as wieh the right of redempcion of the 
concession faciliry by ehe concessor. 

 
11,e PPP ııgreement 
The PPP Law, unlike the Concession Law, has enabled to implemenc a PPP projecc in 

one of the following ewo ways: either on an institutional basis (with the creation ofa 
special purpose vehicle6 asa joinc venture) ora contraccual one (withour the creacion of 

rhe SPV). Anide 7 of ehe PPP Law enlists possible types of public privace parcnership 

conrraccs, including concession agreements, crusc managemenc of scace-owned properry, 
renral/lease of seaee-owned properry, finance lease, contraccs for ehe developmenc of 
eechnologies and pre-production protorypes, for conduceing pilot tests, and for shorc-run 
produccion, life eyde contracts and after-sales service concraccs, however, rhe lise remains 

open, so it is possible ro emer into 'ocher agreements, which comply wich ehe features 
of public privare parrnership'. Thus, rhe PPP Law allows entering inco ocher contraccual 
forrns of PPP, even not provided by ehe PPP Law, but mainly meeting ehe public privace 
parmership fearures specified in Anide 4 of ehe PPP Law. 

in accordance wirh Anide 7 of ehe PPP Law, the concession agreements remain 

governed by ehe general provisions of the PPP Law, save for peculiarities clearly provided 
by rhe Concession Law. In our view, however, ehe legislacor failed to make clear how 
rhese rwo laws (i.e., ehe PPP Law and ehe Concession Law) shall correlate and whar are 
rhe discinccive features of the Concession Law thac shall make it preferable option in 
certain cases in comparison with ehe implementation ofa PPP project on the basis of rhe 

PPP Law. Based on our comparative analysis of the Concession Law and ehe PPP Law 
herein, we came to ehe conclusion, that any potencial PPP project with a tenor of more 

rhan ehree years is preferably co implemenc under the PPP Law framework and chat in 
furure the Concession Law would be redundane in practice, as it does not provide any 
advancages. 

 
 
 
 
 
 
 
 
 
 
 
 
 

6 http://scraregy2050.kz/en/news/30290/. 

http://scraregy2050.kz/en/news/30290/


Kazakhstan 

150 

 

 

 

lssue Coııcession I.Aııı PPPI.Auı 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
Panies ıo 

agreemenc 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
in concrase co ıhe PPP Law, ıhe 

Concession Lıw providcs only ewo 
parties ıo ıhe concession :ıgreemenr 
{i.e., a concessor anda conccssion:ıry). 

Unlikc :ı conccssion :ıgreement, in a public privaıe 

partncrship agrcement ehe parties can be both one 
or several public and privaıe parmers. Moreover, the 
parties ıo a public prh·aıe p:ırmership :ıgrcemcnı c:ın 

also be financiaJ :ınd oclıer organisaıions eh:ıe provide 

funding for public privaee parmership, as well as the 
'indu.my operaıors'1 (sec Article 5 of ehe PPP Law). 

Secıion 14 of Anide 1 of ıhc PPP Law provides a 
concepe of'subjcccs ofa public priv:ııe parmership' 

(the PPP entiıies), which are defined as 'a public 
partner and a privaıc partner, and other persons 
involvcd in ehe implemcınaıion of :ı public privacc 
partnership projece and specified by ıJıis Law'. The 
concepı of PPP Enıicics is, cvidencly, wider rh:ın a 
conccpe of'parcics co a PPP conrrace' (i.e., not cvery 
PPP cnıity is :ı party eo :ı PPP conır:ıcc, buı t.-ach 
party co a PPP concracc is :ı PPP enciey). 

 
 
 
 
 
 
 
 
 
 
 
 
 
Public partner 

 
 
 
 

 
Undcr the Conccssion Law, only the 
Rcpublic ofKaz.akhsr:ın icsclP can be 
ehe granıor. Either clıe govcrnmenc of 
Kazakhstan or local cxccutive bodies 
(Akim:ıcs) or auıhorised scaee bodics 
can :ıct on behalf of thc Republic 
ofKazakhstan and execuce the 
conccssion agrecmcncs. 

 

 
PPP Law :ılso providcs thaı only thc Rcpublic of 
Kaz.akhstan can acı :ısa public partner. Unlike the 
Concession Law, however, ehe PPP Law provides 
thae in :ıddieion ıo the govcrnmcnr, locaJ cxecueive 
bodics (Akim:ıcs) :ınd authorised se:ıce bodies, also :ı 
"corporation of quasi-public sector'3 50 pcr ccnt or 
more of vocing sharcs (panicipatory interescs in the 
chancr capical) of which are direct.ly or indirecdy 
owned by the sı:ıtc, can :ıct on behalf of the Republic 
ofKazakhstan asa public partner and cxecutc PPP 
agrecments. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
Privaıc panncr 

Pursuant to the Conccssion Law :ıny 

individual, even forcigner, conducıing 
entrepreneurial activity and (or) legal 
encicy (cxcepe for state inscirucions 
and 'corporations of quasi-public 
sc:cıor' 50 pcr cent or more of voıing 

shares (participaıory ineerescs in the 

charrer capital) of which are direccly 
or indireccly owned by the state), 
including foreign legal eneitics and 
legal enıities conduceing thcir activity 
bascd on ehe agrecment on joinc 
activicy (simple parrnership4), can 
participatc in thc concession tender. 

üne of thc typcs of ehe simple 
parmership is a consonium/ which 
can comprisc only legal cmitics. 
Hc:rein, ıhc consortium is nota legal 
body but a rcmporary associacion 
of legal cnciries on the b.ısis of an 
:ıgrcemenc on joint business activicy 
(consonium agreement) which is 
crcatcd for a ccrtain pcriod of time or 
eo attain a rcspcctive objectivc. 

 
 
 
 
 

 
Thc PPP Law provides the concept of :ı private 
partner idenrical to the concept of the concessionary, 
save ıhac unlike thc Concession Law, PPP Law 
requires an individual ıo procure individual 

cntreprencur official seatus to be able to act as a 
privacc partner (i.c., under thc Concession Law 
an individual docs not necessarily havc to havc 
individual cntrcprcneur sunıs). 

Since in Kazakhstan commercial org:ı.nisations 

can only be established in the form ofa joint 
scock company, economic pannership, produceion 
cooperatİve, or statc entcrprisc, it is obvious 
that a privacc partner can be a subjccr of privare 
entrepreneurship of any of the above organisacional 
legal forrns. 

in addition, the definition is so broad thar a privatc 
partner can be, apparently, a non-profıc org2nisation 
anda forcign legal cnticy. 
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Thc objecı of 
a,,=menr 

A conccssion objcce can be :my 
propcrry th:ıe c:ın be rccogniscd 
;ı.< ehe so-cıllcd 'social and viral 
infrasırucıure f:ıciliry indudcd inıo 

thc list,6 which shall be consırucecd 

(or rcconstrucıed) and opcr.ııcd 
under :ı conccssion :ıgrcemcnı'. in 
accord:ıncc wieb Sccıion 2 of Anide 
1 of thc Concc.ı;sion Law, 'soci;ıl 
and viıal infr.ıserucıurc facilieics :ırc 

faciliries [or) complcxcs of facilitics 
uscd for ehe s:ııisfacıion of public 
nccds, ıhe securing of which is 
imposed on sı:ııc :ıuıhoritics in 

accordancc wiıh ıhc lcgisl:ırion of 
ehe Rcpublic of K.ızakhstan'. 11ıe 
Concession Law, thcreforc, cannoc be 
used for construccion of, for insıancc, 
:ı ferriliscr pl:ınr. as İl is unlikely eo 
be considcrcd asa facilicy uscd for 
thc saıisfaction of public needs, ehe 
securing of which is imposcd on scaıc 
:ıuthoriries. 

 
 
 
 
 
 
 
 
 
 
 

 
Unlikc ehe Conccssion Lıw, undcr thc PPP Lıw 

pracıically any propcrry c:ın be considered as thc PPP 
objecc. 

in :ıccord:ıncc wich Scceion 13 of Anide 1 ofrhe 
PPP Lıw, in parcicular, any properry, induding 
propcrry compleıces, where dcsign, conserucrion, 
dcvelopmcnı, reconstruceion, modcrnis:ıtion :ınd 

opcracion arc c:ırricd oue under thc fr:ımework 
of the PPP projecr, as wcll as ehe works (services) 
and innovation, subjcct ıo introduccion during 
inıplcmenıaıion of ehe PPP projecr, can be 
considcred as ehe PPP objecr. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
Govcming law 
and possibilicy 
for inecrnarional 
arbitration 

Evcn though ehe Conccssion Law 
docs not spccific:ılly prohibir having 
:ı foreign law as rhe govcrnmcnr law 
of ehe conccssion :ıgrecment, our 

inrerprctarion of ıhc law suggcsts rhat 
only K:ızakh law can be govcrning 1:ıw 

of thc conccssion agrcemcnts. 
Only 'conccssion projects of 

special imporcance'7 c.:ın benefü 
from an intcrnational arbitr:ıtion 

dawc in the conccssion agreemcnı, 

even if ali parcics eo ir are residcnts 
of Kazakhsıan, bue at leası onc 
shareholdcr'' of rhe concessionary is a 
non-rcsidcnı (scc Arıicle 27.2 of ehe 
Concession Law). 

 
 
 
 
 
 
 

 
The PPP Law cxplicicly confirms thar ifa privaec 
sector parmcr undcr a PPP agrecmcnt is a 
non-rcsident, ıhc parties shall havc discrecion eo 
choose the applicable law of the PPP agreemcnt (see 
Anide 46.3 of the PPP Law). 

Only PPP projects of special imporcancc can 
bcncfic from inccrnacional arbieraeion clause in ehe 
PPP agrccmcnt and provided ıhe privarc partner is a 
non-residenı (see Arcicle 57.2 of the PPP Law). 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
Dirccı 

agrcemenı 

The Concession Law sıipularcs ıhe 
concepr of direct agrcemenc, bur ir 
is availablc only for thc conccssion 
projccıs of special imponance (scc 
Arciclc 26-2 of ehe Conccssion Law). 

in casc of rcplaccmcnı of rhc 
concessionairc ar the requcse of the 
crcdiıors, an assignmenı of daim 
and (or) debc of ehe conccssionairc 
under thc:concession agrcemenc can 
be performcd withour a ncw ıcndcr 
in thc manncr dcıermined by ehe 
direct agrccmcnc (i.e., ie is allowcd 
to be rransferrcd ıo a replacemcnt 
comp:ıny withouı going rhrough thc 
whole rc-tendering proccss) (sc:c Anide: 
21.6 of ehe Concession Law). 

 
 
 
 
 
 
 
 
 
 
 
 

 
Thc PPP Law sripularcs the concepeof'direct 
agreemcne', bur, same as in the Concession Law, 
it is available only for ehe:PPP projecıs of special 
importancc9 (scc Scccion 21 of Anide 1 of thc: PPP 
Law). 
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Tarilf sening 

in :ıccordance wiı.htlıc:Law of 
Kazaklısran 'On Narur.ıl Monopolies', 
individual cnırcprcncurs and legal 
cnıities opcr.ııing within certain 
cnumcr.ııcd indusırics10 which :ırc 
rccogni.scd as 'n:ııur.ıl monopolies' 
shall rcnder 'rcgul:ıtcd scrvices (goods, 
works)'. Narur.ıl monopolic:sin 
Kazakhsran cannoı charge for ılıc 
regulaıcd serviccs (goods, work) in 
c.xccss of the csı:ıblishcd for all narural 
monopolics in Kazakhsı:ın general 
taıiffi. 

A subjecı of naıur:ıl monopolic.� 
in Kazakhsı:ın tlıat exccuıed PPP 
or conccssion agrecment can h:ıve, 

howe,.·er, ics own spccial rariff (as 
:ı cap) ıo be stipul:ıted in ehe PPP/ 
conccssion agreemcnı. 

Such ıariff shall be noı less tlı:ın 

cstim:ıtcd costs ıo be incurrcd whilc 
rendcring ı.hc regulatcd scrviccs plus 
ir sh:ıll sccure rccovcry of ıJu: invcsıcd 
arnounı11 (sce Sccıion 3 of ıJıe Ordcr 
743). 

lhc ıariff shall be calculared bascd 
on ı.hc formula providcd in Schcdule 
1 of Ordc:r 743 and ıhe term of 
validiry of such ıariff shall not be less 
ıhan ıhe ıcrm of ehe PPP/concession 
agrcemem (see Sc:ccion 34 of Order 
743). 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
Sarne as for concessions. 

1 lndusıry opcrator as dcfined in Secrion 21 of Anide 1 of ıhe PPP Law can be, dcpcnding on ıhe seceor of 
�nomy in which ehe particular PPP projcct is implemenıed, for inse:ıncc, Kazakhsean Elecericity Grid 
Operating Company (KEGOC) (national eransmission grid operaror), or ehe Nacional Company Kazakhstan 
Temir Zholy (ı.hc national railway company ofKazaklısıan). 

2 And not municipal cntieies or rcgions as ı.hc case may be in some othcr countries. 
3 As dcfined in Scetion 31 of Anide 3.1 of ı.he Budgeı Code. in general, thesc are companies ehat have ı.he 

state as a sh:ıreholder. 
4 As ddincd in Anide 228 of ehe Civil Codc. 
5 As defined in Anide 233 of ı.hc CiviJCodc. 
6 The list of potcncial conccssion projects ıo be implcmenıed in thc: mcdiıım-cerm approved by the Ministry 

of National Economy if ılıe conccssion projcct of ehe rcpublican (nacional} level or by rhc loc:ıJ pa.rliamcnt 
{maslikh:ıe) of ıhe rcgion/Aseana/Alm:ıty city if the conccssion projcct is of municipal !evci (see Scction 24 of 
Arıide 1 of thc: Conccssion Law). 

7 Crieeri:ı co be recognist:d asa 'conccssion project of spccial importance' is sıipulated in Sdıedule 8 of rhe 
Ordcr 157 :ınd provides, among others, rcquiremcnt ıo have a total valuc of cstimated consuucrion or 
reconstrucıion of ı.he conccssion f:ıcility of not lcss than 4 million so-called monthly calculatcd inde:xes 
(equivalenı of abouı USS23 million as thc monı.hly calculated indcx in 2016 is equal co 2,121 renge). As of 
thc bc:ginning of February 2016 ıJıe only rccognised conccssion projecı of spccial imponance in Kazakhscan 
isBAKAD. 

8 As a general rule, under Kazakh law partics can refcr to incemational arbiır:ıtion only if one of such partics 
of an agrcemcnı itselfis a non-rcsident (i.c., having foreign sharcholder of ıhc counterparry is, generally, not 
sufficienı ıo confirm foreign neırus). 

9 Critcri.a ıo be recogni�d asa PPP project of special importance is stipulated in Schedule 4 of the 
Ordcr 725 and providcs, among oı.hers, requirement ıo havca roeal value of estimaced conscruction 
or rcconsrruction of ıhe PPP facility of noı lcss ı.han 4 million momhly cakulated indcxcs (roughly 
USS23 million in 2016). 

1O  Such indwırics includc, among others: (1) gencration, ıransportation, discribudon or supply with heat 
cnergr, (2) airporı and harbour services; (3) oper:ııion of waıcr :ınd scwage systems, ere. 
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11 The authorities 

There is no single central governmenr or quasi-government agency to regulare rhe public 
privace partnerships in Kazakhsran. Each of rhe Concession Law and rhe PPP Law 
separacely define rhe responsibilities of respecrive government bodies, but with regards 
co concession projecrs only and orher conrracrual forms of PPPs respeccively. 

The Concession Law, in parricular, defines rhe responsibilicies of the respective 
governmenr bodies, bur wirh regards ro concession projects only: 
a  ehe government of Kazakhstan, among orher auchorities, approves the lise of 

concession projects of special imporrance. 
-b_   -the Miniscry of National Economy, among orher aurhorities, approves ehe 

lise of ehe republican (national) level concession projecrs recommended for 
implemenration in a mid-eerm perspecrive. le is also responsible for approval of 
rhe tender documenrarion and draft concession agreemenrs and any amendments 
co rhem. 

C  the Miniscry of Finance, among orher aurhoricies, regiscers ehe scace concession 
obligaeions and executes scate guarantee agreemenrs and state surecy agreemenrs 
relaced to concession agreemencs on behalf of ehe state. 

d    State Propercy and Privatisation Committee, among other aurhorities, acceprs 
republican level concession facilities created under the concession agreements 
inro state ownership. 
The Sector Ministry,7 arnong other authorities, prepares concession proposals 
relared to concession facilities thac are ehe nacional state propercy, taking into 
accounc invesement proposals made by individuals and legal entities filed as a 
matter of private initiative. It also acts as organiser ofa tender with regard to 

concession faciliries rhar are ehe republican (state property and signs on behalf 
of the scace ali concession agreemenrs related ro concession facilities thae are 
the republican stare property and monirors implementation of ehe concession 
agreements relaced to concession facilities that are ehe republican srate propercy. 

f   Local execurive body (i.e., akimac) of rhe respective region or Astana or Almaty 
city, among other aurhorities, prepares concession proposals relaced to concession 
facilities rhae are rhe municipal property ofa corresponding region or cicy, taking 

 
 

 

7 For cxample, the Ministry for lnvcsunents and Developmenc of Kazakhscan for cali road 
concession projects. 

 
1::! Thc apprm·cd list of poccnıial conccssion projccıs ıo be irnplcmcnıcd in ehe mcdium-ıcrm, :ıs dcfincd in 

Scction 24 of Articlc 1 of ıhc Conccssion Lıw. 
13 Articlc 6 of ehe PPP Lıw :ınd Edict 172 providcs far :ın cxh:ıustİ\•c list of cxccptions likc :ı b:ıckbonc r:ıilway 

 
1� Such cxccssi\'cl)' bro:ıd dcfiniıion ml-:ıns chat as :ı public priv:ıtc p:ırıncrship in K:ıı.:ıkhstan may, strictly 

spc:ıking, be claimcd clıaricy, gr:ınıs, srudcnt lo:ıns, sclıol:ırships, joint :ıctivitics wiı.h thc busincss 

communiıy on improving cduc:ııion:ıl programmcs and pl:ıns, ete., as it is vcry casy ro s:ııisfy tlıc :ıbovc PPP 
fc:::nurcs far ı.hc many possiblc farms of coopcration bccwccn thc sıacc and busincssc::s, cvcn if ıhcy :ırc not 

rclaıcd co cncrcprcncurial :ıctiviıics. 
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PPP mtiti,·s 
Unlikr ehe Conccssion L1w, rhe PPP L1.w cxplicicly provi<lcs for diA-crcnt forıns of 

p.micip.uion of ehe se:ue bodics, busincss entities and subjccts of quasi-public scccor in 
thc PPP projccrs. 

·n1c form of participaeion of ehe businc.:ss enrities (both local and forcign) has been 
extcndc<l to ehe ma.ximuın e.'i.tcm and provides, among others, for p:micipation in financing 
of PPP projccrs, dcsigning, crearion, reconscnıceion and operation of PPP fucilities, and 
transfer of propcrty and properry righes for ehe purposcs of PPP implementaeion (sec 
Anide 29 of ehe PPP Lıw). 

111c form of parcicipaeion of ehe Kazakh seaee bodies implies, :unong oehers, 

grJnting of land ploes, ehe righe ro usc srate propcrty objects, parriciparion in ehe 
csrablishınent and activities of PPP companies, provision of PPP fucilities with 

cngineering infr:1srrucrurc :md provision of srare support (see Anide 27.1 of ehe PPP Law). 
ll1e PPP Lıw also provides, aınong othcrs, for rhe following forms of participation 

of 'subjects of quasi-public secror' in PPP projecrs: shared participarion in PPP projects 
Yia csrablishing legal cncitics or acquiring (alienating) shares (parcicipation interesrs in the 
ch:ırter capiral) of legal cntities; transfer of e.'i:clusive rights ro incelleccual property iceıns; 

service support, including services on transfer of technologies, support for innovations, 
consulring, engineering, staff education and advanced training; provision of services co 
indusrrial parks, busincss incub:uors, special economic and industrial zones; construction, 
creation, rcconstruction, ınodernisarion or operacion of fucilities; e.,port promotion (see 
Anide 30 of the PPP Law). 

Furchermore, rhc PPP L1.w sccures rhe forıns of participation of rhe Narional 
Ch:ımber of Encrcpreneurs in PPPs, ch:ıt sh:ıll be responsiblc, in particubr, for 
developmcnr and maintcnance of ehe Regisrer of Porential Privare Sector Partncrs (see 
Anide 28 of thc PPP Law). 

 
ppp m-ıits 

Beside rhe governmenc agencies mencioncd above chat are playing an active role in PPPs, 
including concession, projecrs in K.azakhstan, in August 2008 Kazakhstan esrablished irs 
specialised PPP unit called JSC Kazakhsran Cencer for Public-Privaee Parrnership (the PPP 
Ccnter) locarcd in Asrana city, co fucilirace :ınd promote PPP projecrs. 111c main activitics 
of the Kazakhsran PPP Center include economic cvaluation of PPP, including concession, 
projects ar eacl1 stagc of rheir prcparation including evaluation of: invesrment proposals, 
fcasibiliry srudy, tender documcncacion; bids of potential concessionaries or priv:ıre partners 
and drafu of ehe concession/PPP agreements. l11c PPP Center, in general, plays the role of 
an extcrnal independcnc adviser of the government of K:ızakhstan. 

in 2014 thc LLP Public Private Partnership Advisoıy Center (thc PPP Advisory Ccnrer) 
was esrablished in Asc-ana city asa joinr venture byJSC National Holding Baiterck and thc PPP 
Ccntcr. The dedared main purpose of ehe PPP Advisoıy Cenrer is to promote infrastructure 

developmcnt in Kazakhsran rhrough the provision of services on strucruring and support of 
infrasmıcrurc projects, including those implemenred via PPPs. 1l1e PPP Advisory Center, 
in panicular, c..1.11 :ı.ssist wirh developmenc of documcntation (ehe concession proposal, 

tender documentation, rhe draft concession/PPP agreement). it is also supposed to be 

involvcd in ncgotiating with porencial invescors and concessionaries, as well as being in ehe 
process of :ıpproval of projecr documencation with the srate aurhoritics. 
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Finally, :ı.Jmosc e:ıch region in K.aı.akhscan nowadays has ics own Iocal PPP cencre 

(usu:ılly cscablished by a local executive body, i.e., ııkimat) responsible for development of 
the PPPs in ics respeccive region. 

 
Gnıeral reqııiremmts far PPP co11tracts 

Mention :ıny mandacory consideracions the competenc authoriry must evaluate before 
selecting a pubüc-privace parcnership over other oprions. Highlighr any governmenc 
approval requiremencs before a PPP procedure is iniciared. 

 

isme Conassioıı lıııv PPPLaw 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Thc Subjccr of 
Agrecment 

llıe Concession Law is not industry-spcciııc 
and, generally, sıatc assets from any secıor 

of t.hc cconomy can be ıransfcrrcd undcr 
conccssion, savc for :ın cxhaustivc lisı of 
eıcceptions likc a backbone r:ıilway necwork or 
sırategic darns (scc Arıicle 4 of clıc Conccssion 
Law and Edict 294). in p:ırıicular, pursuanı to 
Scction 6 of 
Articlc 1 of tlıe Conccssion Law, 'a conccssion 
is an activiry aimed at the construction (or 
rcconsıruction) and opcration of concession 
faciliıies, that shall be pcrformcd at tlıe cxpcnse 
of conccssionary funds or on condicions of 
co-funding by a conccssor'. A concession 
faciliry in K.aı..ıkhSlan can only be for ıhe 'social 
and viıal infrasıructurc facilities included 
inıo the list,12 whic:h shall be constructed (or 
reconsırucıcd) and operaıed under :ı concession 
agrcement'. in accordance with Section 2 of 
Anide I of ıhc Conccssion Law, 'social and 
vital infrastrucrure facilitics are facilities [or] 
complexes of fucilirics used for rhe saıisfaccion 

of public needs, thc securing of which is 
imposcd on suce authoriıies in accordance wit.h 
thelegislation of ıhe Rcpublic of K:ızak11sran'. 

The Concession Law, ıhercforc, cannot 
be used for construction of, for instancc, a 
fertiliscr planı, as it is unlikdy ro be considered 
as a faciliıy used far the sarisfaction of public 
needs. the securing of which is imposcd on 
scate authoritics. 
lmponancly, t.he Conccssion Law is not 
applicablc to subsoil use matters thaı arc 
regulaıed by the Law 'On Subsoil and Subsoil 
Use' (see Articlc 2.1 of rhe Concession Law). 

The subjcct of conccssion agrcemcnts, 
ıhereforc, is thc consrruction and (or) 
dcvelopmenr of the social and vital 
infrasuucıure fiı.cilities by a private partner, at 
ehe o:pense of full or partial funding amacred 
by him, as well as the implemencation by 
ıhe privatc panner of operarions and (or) 
mainıcn:ıncc of ehe object of ıhe agreement. 

 

 
llıc PPP L.ıw cn:ıblcs ıo implcmcnt PPP 
projccıs in :ıll sccıors of cconomr'land, 
ıhcrcforc, PPP f:ıciliıics under ıhc PPP 
Law, unlike thc Conccssion Law, do 
not necı:ss:ırily h:ıvc ıo be uscd for ıhc 
s:ıtisfoction of public nceds, thc sccuring 
of which is imposcd on sraıe auıhoritics 
(c.g., :ı fcrciliscr planı projecr can be 
implemenıcd under thc PPP Law). Scction 
6 of Anide I of ehe PPP Law providcs 
fora cxtrcıncly broad conccpc1

• ofa 
public prhraıe p:ı.rtnership asa 'form of 
cooperation bccwecn the public partner and 
a privaıc partner ıhac corresponds ıo ıhe 
fearures dcfined by thc Law'. Such fcaıurcs 
include: (1) building of relations berwec:n 
ıhc state partner and privatc partner 
through cnıering inco PPP contr.ıcr, (2) 
medium-ıerm or long-tcrm PPP projecc 
implemcnration (from threc co 30 ye:ı.rs 

depending on pcculi:ı.rfearures of PPP 
project), (3) joint participarion of the suıc 

parıner and privaıe p:ınncr in PPP projecr 
implemenration, (4) combining resourcc:s 
of the starc partner :ınd privaıe panner for 

PPP projecc implemc:ncation (m: Arricle 
4 of ehe 
PPP Law). 

The subjecc of t.he PPP agreements is not 
clcarly ddined by thc PPP l.aw, however, 
it can be determined through the essential 
elements of ehe PPP agreement, stipulated 

in Anide 46 of t.he PPP Law. The subjecc 
of the PPP agrc:emcnts is, rhcrcforc, a form 
of cooperation becwecn rhe public partner 
and a private partner thaı corrcsponds ıo 
the PPP fcarurcs dcfined by thc PPP l.aw 
and eh.at can be relaced ıo any rypcs of 
activities, including construction and (or) 
devdopmenı ofinfrasuucrurc or rendcring 
servic.cs or c:ven, arguably, charicy. 
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Thc Tcmı of ıhc 
.A.p-cc:mcne 

 

 
A conc=ion agrecmcnı can be exccuecd for 
up ıo 30 ycars and ie has no lowcr limiı (scc 
Articlc 23. I of ehe Conccssion Law). 

Unlikc ehe Conccssion Law, ehe PPP L,w 
providcs clıac co be cla.ssificd :ıs a PPP 
agrccmcnı, an agrccmc:nı muse be fora 
minimum of Lhrce years and maximum 
30 years (see Anide 4 or clıe PPP Law). 

 
IV BIDDING AND AWARD PROCEDURE 

Expressions of interest 

GeneraJly, an open single-srage tender is required for selection of rhe concessionary, 
however, renders of potential concession projects that either require ehe collecrion and 
anaJysis of innovarive, crearive, archirecrure-planning, or organisational-technological 
solucions or innovarions or require running experiments or research srudies, should be 
conducred in rwo srages racher rhan ehe single srage (see Anide 20-1 of ehe Concession 
Law). 

The procedure of ehe transfer of objects co concession indudes four key phases 
(see Anide 15.1 of the Concession Law): 
a preparation and selecrion of ehe concession proposals; 
b approval8 of ehe lise of objects offered fora transfer ro concession; 
c conducting a concession tender with regards to a particular object of concession; 

and 

d derermining a concessionary and entering into a concession agreement. 
 

The Concession Law provides exhauscive lise of the qualification requiremems for the 

porential concessionaries. For instance, ehe concessionary is obliged to have irs own 
capital thar can be used for implementarion of the concession agreemenr purposes of 

no less than 1O per ccm of the total cost of construction and reconstruction of the 
concession facilicy (see Anide 18.1 of the Concession Law). 

Unlike rhe Concession Law stipulating a unified procedure for concession of 

facilities, the PPP Law provides for a possibilicy to select a private partner via holding 
eirher a tender (open/closed, rwo-stage/simplified) or on the hasis of 'direct negotiarions' 
(see Arcicle 31.1 of ehe PPP Law).9 

The simplified procedure for ehe comperirive selection is sripulared for ehe renders 
held using model tender documenrarion and model agreements for local projects that 
involve amounts not exceeding ehe statutory limit of 4 million monthly calculated indexes 

 

 

8 it is ı.he Miniscry of Nacional Economy ı.har approves ı.hc list of the Republican level 

concession projects recommended for implementation in a mid-eerm perspecrive and a 

mıı.slikhat (loca! parliamem) of ehe respcceive region/Astana/Almaty cicy, who approvcs ehe lise 

of ehe local municipal level concession projccts (see Seccion 24 of Anide 1 of tbe Concession 

Law). 

9 Generally, it shall take about seven months from the date of initiacion of the PPP project 

by ebe privatc partner until rhe dare of signing of rhe PPP agreement, if ehe privare partner 

would be selected on the hasis of the direct negotiations withouc a tender, whereas tender 

procedures requirc more chan 12 monı.hs. 
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(equivalent of aboue US$23 million as of 2016) and thac are not nacural monopolies 
projeces (see Arcicle 43 of ehe PPP Law). Potential privace partners for the simplified 
tender shall be selecced from ehe Register of Potential Privace Seccor Parmers maincained 
by the National Chamber of Entrepreneurs. 

According to ehe general rule, it is conremplated thac a privace partner will be 
sdected via holding an open tender. 1n exceptional cases determined by the government 
of Kazakhscan, a closed tender may be used in respecr of facilities relacing ro Kazakhsran 
defence, scace security or environment. 

The PPP Law also provides general qualification requirements co a private partner 
(see Article 32 of ehe PPP Law). Unlike ehe Concession Law, however, the PPP Law does 
not require a privace partner to have own capiral thar can be used for implementation of 
the PPP agreement purposes of not less chan 1O per cenr of che total cosr of consrruceion 
or reconstruccion of ehe PPP facilicy. 

Finally, it woreh menrioning rhae PPP Law provides for a 'compeeieive dialogue 
procedure', which allows ehe public partner to encer into a dialogue wirh prequalified 
bidders before finalising ehe tender documentation. It allows scructured discussions wieh 
each of ehe prequalified bidders and helps idenrify key issues and amendmencs needed 
for the projecc (see Seccion 13 of Schedule 1 of the Order 725). 

 
ii Requests for proposals and unsolicited proposals 

The Concession Law, generally, provides neirher possibilicy ro execure ehe concession 
agreement without a public tender nor on ehe iniciaeive of ehe privare partner. 

A pocencial concessionary (i.e., an individual or legal encity) who has a good 
potential projecr he wancs ro implement, however, has a righe to file an invesrment 
proposal with the respective seceor ministry or akimat as the matter of private initiarive 
and, if such invesemenc proposal would be accepred, che seccor ministry or akimat would 
prepare respeceive concession proposal to implement chis project as a concession project. 
As discussed above, the preparation ehe concession proposals by ehe respective seccor 
ministry or akimat is ehe first of ehe four key phases of ehe procedure of the transfer of 
objeccs to concession. 

Unlike ehe Concession Law, the adopted PPP Law escablishes the possibility in 
cerrain cases of concluding an agreement wichout a public tender and on ehe initiative of 
ehe privare partner. For example, a private secror partner may be selected chrough direcc 
negotiacions if such private sector partner iniciates a PPP project involving assets chac 
it owns or has leased on a long-rerm hasis, or ehe proposed PPP project is inextricably 
linked wich ehe exercise of such private sector partner's exclusive rights to resuJts of 
inrellecrual crearive accivity (see Anide 44.1 of the PPP Law). 

This method may be of interest to projects currendy being carried out by private 
invescors in Kazakhscan {e.g., ifa businessman has a proper building that can be used to 
start ehe kindergarcen, ete.), and also to projects based on unique technologies owned by 
privace invesrors (such as iT projects). 
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iii Evaluation and grant 

The organiser of rhe tender10 shall publish an announcement on the proposed tender in 
a periodic prinred publication distributed all over the territory of Kazakhstan not less 
chan 60 calendar days before the date of the proposed tender (see Anide 19.3 of ehe 
Concession Law). 

Review and selecrion of the competitive bids of potential concessionaries is ehe· 
responsibiliry of the special commission established by the government ofKazakhstan for 
the national level concession projects or by the respective local executive body (Akimat) 
of the region/Astana/Almary ciry for local municipal projects (see Anide 19.4 of the 
Concession Law). 

The commission shall slit ali envelopes with competitive bids in them open at the 
exacr time and venue as specified in the tender documencation. Criteria for selection of 
the besr competitive bid of potential concessionaries is stipulated in Schedule 7 of the 
Order l 57 and the commission shall engage in negociations (to darify the terms of the 
concession project and concession agreemenc) with the potemial concessionary whose 
comperitive bid has been recognised as the best bid (see Arcide 20.3 of the Concession 
Law). The commission than determines the winning bid and announces the winner, with 
whom the organiser shall execute the concession agreemenc within 90 days from ehe date 
of the announcemenc of ehe resulrs of ehe tender. 

In the PPP Law the key phases of the preparacion of, for example, a local municipal 
PPP project by way of one scage open tender shall include: 
a developmenc of ehe local PPP project concept by the relevant Akimat of the 

respective region or Astana or Almary ciry; 
b developmenc of ehe tender documencation; 
c developmenc and approval of the lise of the potencial PPP projects for 

implemenrarion; 
d announcemenr and holding of the competitive tender; 
e consideracion of the competitive bids; 
f election of the winner; and 
g execution of ehe PPP agreement. 

 
The organiser of the tender11 shall publish an announcement on proposed tender in 
periodic printed publication and post same announcemenc on its own offıcial website, 

not less than 60 calendar days before the date of the proposed tender (see Section 77 of 
Schedule 1 of ehe Order 725). 

Review and selection of the competitive bids of potential privace partners is the 
responsibilicy of ehe special commission established by ehe organiser (see Section 75 of 
Schedule 1 of ehe Order 725). 

 
 
 
 
 

l O Thac is ehe respeccive seccor miniscry for ehe concession projeccs ac national levcl and 

respeccive local executive body (akimııt) for local municipal concession projects. 

1 l Thac is ehe respeccive seccor ministry for the PPP projcccs of national level and rcspcccivc local 

execucive body (akimııı) for loca] municipal PPP projects. 
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ii State guarantees 

The Concession Lnv concemplaces ehe following measures of scace support for the 
conccssionary ro encourage privaee invescmencs inco ehe concession projeccs (see Anide 

14 of ehe Concession L1w): 

ıı  st:ıee sureries for infrastruccure bonds issued and placed in accordance wich ehe 
concession :ıgreemenc on ehe Kazakh scock exchange; 

b sr:ıee guar:ıneees for loans, the proceeds of which are to be used for concession 
agreement purposes; 

c transfer of ehe exclusive iP rights owned by the state to ehe concessionary; 
d provision of 'in-kind grancs' (e.g., land, machinery); 
e co-financing of concession projects by ehe seate; and 
f guaranceed offrake by ehe seaee ofa certain amounc of goods (works, services) ro 

be produced by ehe concession faciliry. 
 

A concessionary may be granced one or several of ehe above measures of state support, 

however, if ehe concession faciliry is to remain private properry when compleeed, rather 
ehan being transferred eo state ownership, ehe concessionary cannot expect state supporc 
in ehe form of seace sureties for infrascructure bonds, state guarancees for loans and 
co-financing by ehe state (see Anide 14.2 of ehe Concession Law). 

The Concession Law also provides that ehe total amount of obligations of ehe 
concessor relaced co: 
a ehe compensation of investment expenses of ehe concessionary; 

b scaee surery for infrasrructure bonds; 
c state guarancees for loans; 
d transfer eo rhe concessionary of exclusive righcs for intelleccual properry thar 

belongs co ehe state; 
e provision of 'in-kind' grants; and 

f co-financing of rhe concession project, shall not exceed ehe concessionary's total 
expendicures for conseruction or reconstrucrion of ehe concession facility or 
both, incurred under the relevant concession agreement (see Article 14.3 of the 
Concession Law). 

 
The PPP Law provides measures of state support idencical co ehe Concession Law, 
chough, unlike ehe Concession Law, ehe lise of ehese measures of ehe 'state supporr' in ehe 
PPP Law is not exhauscive (see Article 27.2 of ehe PPP Law). Another difference is that 
unlike rhe Concession Law, ehe PPP Law does not require ehe infraseructure bonds eo be 
placed on ehe Kazakhscan scock exchange only (i.e., chey may be placed abroad). 

The PPP Law also provides ehat ehe total amount of measures of state support 
and paymencs from ehe scace budget for rhe purposes of financing (recovery of costs) in 
relacion eo crearion and (or) reconstruction of ehe PPP faciliry, cannot exceed ehe total 
amounc of expendirures for construcrion and (or) reconstruction of ehe PPP facility. 

 
iii Oistribution of risk 

Üne of ehe main principles of ehe concession is securing proper balance of aJlocarion of 
risks berween concessor and concessionary (see Article 3 of ehe Concession Law). Üne of 
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Ownership of underlying assets 

 

lssııe Co11cessio11 Lııw PPP Law 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

The Righr of Privaıe 

Owncrship of 
ıhc Objccr of ıhe 
Agrecmcnt 

Upon complction of ehe construction 
plıasc, owncrslıip of rhe rclevanr 
conccssion facilitics, gencrally, slıall be 
transfcrrcd to relcvant st:ıtc auıhoriry 

(scc Arıiclc 5.3 of tlıc Conccssion Law). 
11ıc conccssion :ıgrccmcnı, howcvcr, 
nıay provide fora conccssionary opıion 
to rcserve thc right to ehe concession 
F.:ıcility upon complcrion of the 
concession projecr, and, tlıercfore, 
undcr a concession agrecmcnr ali 
available PPP schemes (i.e. BOT, 
BOOT, ROT, BTO, BOMT, BOO, eıc) 
may be srrucrured. 

If in :ıccordancc widı ıhe concession 
agrccmenc the seate providcs 
co-financing of ehe conccssion projecr 
and (or) covcrs ehe compcns::ıeion 
of invesıment expenscs of dıe 

concession::ıry, however, tlıe concession 
faciliry musı be ıransferrcd inro thc 
staıe owncrship (sce Arricle 5.8 of dıe 

Concession L:ıw). 
Concession L:ıw also provides rhar a 

concession faciliry cannoı be disposcd/ 
alicnaıed for ehe wholc term of the 
conccssion agrccment (sce Anide 5.6 of 
the Concession L:ıw). 

Finally, a concession agreemcnt 
may not include ıerms, direcıcd on 

alienaıion in a privare properry ofa 

conccssion faciliry, bcing in ıhe sraıe 

properry (scc Arıicle 21- I.3 of ehe 
Concession L:ıw). 

Thc rcquircmcnt to transfer ıhc objcct of 
an :ıgrccmcnt ıo thc owncrslıip of :ı public 
parmcr is, gcncrally, not an obligatory 
demene in ıhc PPP :ıgrccmcnı. 

If in accordancc with rhc PPP agrccmcnt 
tlıc Sratc covers ehe invesıment cxpcnscs 
compcnsaıion, howcver, ehe objccı of 

public-privaıc parrnership must be 

rransferrcd inro ehe searc ownership (see 
Arcicle 12.4 of ehe PPP L:ıw). 

The PPP L:ıw also providcs ehat if the 
public partner givcs ro ıhe privarc parmer 
balancc ehe PPP facüiry itsclf and (or) any 
other properry for irnplemcnrarion of ıhe 

PPP projecr, such rra.nsferrcd properry shall 
be scparated from the privare panner's own 
propcrry and shall be reflecrcd in a scparatc 
::ıccounring (see Anide 12.3 of the PPP 
Law). 

Unlike ıhc Concession L:ıw, the PPP 
Law gcnerally allows thc transfer of ehe 
PPP objecı to a ehird parry. Anide 12.2 of 
ehe PPP L:ıw, in p::ırricular, provides thaı 

upon prior consenc of iıs counrerparry, thc 
parry ro the PPP agrecmenr has the righı co 
transfer ı.he PPP objecr and (or) any orher 
propcrry nccessary for implcmentation of 
ehe PPP projecı co a third parry, subjecr 
ro requiremcnr thar such third parry shall 
comply wieh obligarions of thc rransferring 
parry ıınder ehe PPP agreemenr. The law aJso 
makes clear rhat the rransmirring parry stili 
bears starurory responsibiliry for ehe actions 
of such third parry. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
Pledgc of ıhe Objecr 
of Agrccmenr and (or) 
Rights of the Privatc 
Partner 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
in accordance wieh Articlc 5.5 of ehe 
Concession Law it is prohibired ıo rakc 
a pledge over the conccssion faciliry 
itself, however, ehe concessionary may 
plcdge its righcs under ehe concession 
agrecmcnc, subjecr to ehe concessor's 
prior written consenc (scc Article 
2 l.6 of ehe Concession Law). 

Unlike thc Conccssion L:ıw, dıe PPP L:ıw 

generally aJlows the pledge over rhe PPP 
faciliry. 

Ifin accordance widı dıe PPP agreemcnr 
thc Srare covers dıe investmenr expenses 
compensation, however, the respective objece 
of ehe public-privare pannership cannoc be 
pledged (see Artidc 12.4 of ehe PPP L:ıw). 

A private partner may, generally, pledge 
its rights under ehe PPP agrcement, subject 
to ehe public partner's prior writren conscnt 
(sce Article 51 of ehe PPP Law). 

As a distinctive feaeurc of the PPP Law, 
thar provides for possibiliry ıo implement a 
PPP project either on an inscitutional basis 
(wieh the creation of the PPP company as a 
joint vencure) ora contractual one (without 
the crearion of the PPP company), a disposal 
of or pledgc or other collateral over thc 
privaee partner's voeing shares (parcicipatory 
inccrests) of ehe PPP company to third 
pareics, requires prior consenc of the public 
panner and vice versa (see Article 54.2 of the 
PPP Law). 
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th� Law 'On Projecr Finance :ınd Securitis:ıtion') so we can say rhat, gcneraJly speaking, 
there is now a solid basis for the srruceuring of tr:ınsacrions on the principles of projecr 
finance in Ka.zakhsran. 

 
 
VII RECENT DECISIONS 

To ehe besr of our knowledge chere is no court praccice on PPP projeccs in Kazakhstan 
so far. 

lt wonh menrioning rhat Kazakhsean is a parry ro ehe I958 New York Conveneion 

on ehe Recognicion and Enforcemenc of Foreign Arbieral Awards (ehe Convencion). 
Accordingly, a foreign arbieral :ıward obcained in a seace which is parry to ehar Convenrion 
should be recognised and enforced by a seace courc of Ka.zakhsean, subjeceeo ehe eerms of 
ehe Convenrion and compliance wieh loca! procedural rules. 

 
VIII OUTLOOK 

Ir is expeceed ehac proper PPPs and projece finance deals will finally eake off in Kazakhstan 

in ehe ne.ar furure, firsdy because proper legislation on PPPs has been put in place in 
2015 and, second.ly, after decades of neglece, ehe government of Kazakhsean has finally 
not only declared, bur seems ro confirm irs readiness to improve the invescment climate 
and to artracc privare investmencs ehrough PPPs (including inro ehe housing and utilities 
seaor) and decided eo invesc at leasc pare of ehe wealth from commodiry exports in 
long-posrponed infrascrucrure projects (e.g., ehe government of Kazakhsean is planning 
ro launch major transport and infrascrucrure projeces seipulaeed in rhe address of ehe 
Presidenr of Kazakhscan eo ehe peoplc of Ka.zakhsean daeed 11 November 2014 (Nurly 
Zhol (Paeh ro ehe Furure)), as well as ehe Seate Programme of Induscrial lnnovative 
Developmenr of ehe Republic of Kazakhsran for 2015-2019. 
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MOZAMBIQlJE 

Taciana Peao Lopes1 

 
 
 
 

 
I OVERVIEW 

Law 15/2011 of 1O Augustand Occree 16/2012 of4July 2012 approved the Public-Privace 
Parcnerships (PPP) Law and PPP Law Regulations thac set out the guiding rules for 
ehe process of contraccing, implemencing and monitoring undercakings of PPPs, mega 
projeccs and business concessions, and escablish the general framework for privace sector 
investments in Mozambique, focusing on investments in key infrastrucrure, natural 
resources and large-scale invescmenc. 

The first PPP undercaking approved under this framework was in ehe comext of 
ehe Nacala Corridor Project and emailed an investment of US$6 billion for ehe design, 
conscruction, owncrship, operation, maintenance, financing, insurance and managemenc 
ofa railway and porc in Nacala by the mining company Vale. In 2013, a power-generation 
project using narural gas in Ressano Garcia was also approved under ehe PPP regime. 

 
il    THE YEAR iN REVIEW 

Ouring the pasc couple of years, ehe large majority of PPP undercakings negotiated and 
awarded in Mozambique havc related ro power-generation projeccs using natural gas, 
coaJ or wacer resourccs. Most recently, the governrnent of Mozarnbique has been in the 
process of negotiating solar generarion PPP projeccs. In addition, it is expecred thac, in 
ehe near furure, rnore PPP projects will be implemenced for infrastrucrure, since the 
government has announced ics intention ro launch renders for concession contraccs for 

 
 
 
 
 

 

Taci.ana Peao Lopes is the founding partner and manager at Tadana Peao Lopes c Advogado 
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cerrain bridges and roads rhroughour ehe country, and ali ehe infrastruceure projects 
connecred with ehe developmenr of rhe liquid natura! gas project in the Rovuma Basin, 
nonhern Moz.ambique. 

 
111 GENERAL FRAMEWORK 

Types of public-private partnership 

The PPP Law defines chree differenr rypes of underrakings: srraighrforward PPPs, mega 
projecrs and business concessions. 

A PPP is defined as a contracr berween the governmenc and a spccial purpose 
ve.hide, rhe objecr of which consises in rhe qualiearive and quanritatively efficienr 
provision of public goods ro users, but rhere are ocher PPPs rhar are concepcualised as 
adding value co nacional resources, including ehe land required to carry ouc rhe project. 
This land is cemporarily cransferred to the PPP via a right of use and development of 
land, but ehe resources remain rhe properry of ehe seaee. Underlying ehe PPP concepe 

is the 'user-pays' principle ensuring rhae ehe price paid for services provided, under ehe 

comracruaJly agreed eerms, compensaees for rhe costs incuffed and provides a profit 
margin. 

A mega project corresponds to ehe undercaking of an investmenc, auehofised 

Of conrracred by ehe governmenr, ehe value of which, wich refefence ro ehe daee of 

1 January 2009, exceeds ehe amounc of 12.5 billion meticais. 

A business concession is aimed at the explofation, prospeceing, production Of use 

of narufal resources, other fesoufces Of assees of ehe state. 

PPP contfacrs can take various fofms, from BOT (build-operare-cransfer), D BOT 

(design-build-operare-transfer); BOOT (build-own-operate-transfer); DBOOT 

(design-build-possess-operate-tfansfer); ROT (fehabilieaee-operate-eransfer); and 

ROOT (rehabilitate-own-operate-transfer). 

 
ü    The authorities 

The PPP Law applies across a numbef of economic seccors and is based on a seceorial and 
inscirucional articularion. The competent governmenc auchoriry will be ehe compeeent 
authoriry in ehe economic seceor eo which the projece relaees (such as ehe Minisery of 
Energy for power projeccs and the Minisery of Transport and Communicaeions for 
railway and port concessions). Norwiehseanding, ehe Ministry of Finance plays a key role 
in ensuring ehae the PPP undertaking provides enough comfort in respece of ehe sharing 
of benefıcs and the allocaeion of risks. 

 
iii   General requirements for PPP contracts 

Tenn 
The duraeion of the PPP undercaking depends on the type of projecr undertaken and 
shall not, in any case, exceed 30 years for green6eld projects (this may be extended by up 

to 1O years in ehe case of mega projects and if ehe long-life and technological or ecological 
requircments of ehe implementaeion or planning of ehe projece so require); 20 years, for 
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b  If rhe projecr resulrs in uncxpecred, exceptiona1 direcr profics for three consecutive 

financi:ıl years as a resulr of externa1 market fuctors, resulcing in ehe recurn on ehe 
investmenr exceeding conrracrua1ly agreed rates of recurn, such profits must be 
rerained in Mozambique or reinvesred in Mozambique. 

r    A signing bonus -  where esrablished in ehe tender documems - of between 
O.5 and 5 per cenr of rhe va1ue of rhe assets assigned by rhe state or orher public 

partner. 
d   A concession fee to be paid on a monrhly, quarrerly, semi-annua1 or annua1 basis, 

as agreed benveen rhe parties. 

r   A minimum of 35 per cem of rhe annua1 caxable profir ofa projecc to be remined 

ro rhe seare via ehe seaee's pareicipaeion in ehe special purpose vehicle and eaxaeion. 

 
Traıısfers 
Any direcr or indirecc eransfers of righcs and obligations graneed under ehe PPP conrrace, 

ro an affiliare or co a rhird parry, are subjece co ehe governmem's approva1. Furrhermore, 

such assignments are subject co rhe payment of capiea1 gains. 

 
Admiııistrative Court visıı 
Withour prejudice to prorecrion of the confidenrialiry of rhe underraking's srraregic 
commercia1 and compecicive informacion, ehe main PPP conerace concluded is subjecc 
ro issuance ofa prior review administrative ruling by ehe Administrative Courr as well 
as ro the publicarion of: (1) the principal comract cerms in the Officia1 Gazette and 
ehe governmenr porra1; and (2) accounting ba1ance sheee and reporcs relared co ehe 
undertaking's acciviry. 

 
lııterpretati on 
The PPP Law expressly scares rhar it will override secror-specific legislacion in respect 

of the comracting regime, sharing of benefits (unless comparable benefit-sharing 
arrangemenrs exisr in secror-specific legislarion) and the allocation of risks. 

 
Governing l.aw ıı11d dispute resolution 
The law applicable to PPP conrracts is rhe law of Mozambique. Mozambican law is a1so 
applicable to some key projece agreemenrs, such as ehe engineering, procurement and 
construction conrrace, unless otherwise expressly auchorised by ehe government. The 
resolution of disputes emerging in any phase ofa PPP undereaking is processed under 
the tenns conrractually defined between the parcies, in compliance wieh ehe applicable 
legislacion in force on the matter. To enable ehe speedy resolueion of disputes and to 

preserve the dynamism of business and economic life, especia1ly to meet colleceive needs, 
ehe PPP comracr may esrablish thar rhe resolurion of any disputes arising eherefrom 
should be rhrough mediation and arbieration. 

 
IV BIDDING AND AWARD PROCEDURE 

The awarding procedure can eake ehree forms: (1) bidding by pre-qua1ified firms for 
simple projects; (2) a nvo-srage procedure for complex projeces where pre-qua1ified firms 
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parricipare in the final design, before the bidding srage; and (3), in special cases, and 
as a lasr resorr where there are no bidders and subject ro prior express approval by the 
governmenr, the government can contract a firm by direcr negoriation. 

The PPP Law admits the possibiliry of unsolicired proposals and if they are 
accepred, the proponem has a 15 per cenr advanrage in [scoring ar] the bidding srage, 
bur no compensarion for the cosrs incurred in preparing rhe proposal are applicable. 

PPP undercakings are subject to public law principles of  legaliry,  finalicy, 
reasonableness, proporcionalicy, pursuit of rhe public interesr, rransparency, publicity, 
equality, comperirion, impartialicy, good faich, srabiliry, motivarion, inregrity and 
reliabilicy, good economic-financial management and promptness. 

 
V THE CONTRACT 

Payınent 

Typical forms of remuneration include offtake agreements, common in power-generation 
projects where the principal offtaker is rhe narional power urilicy, or via rhe colleccion of 
rariffs for rhe services provided, usuaUy charged in railway, porc and road projects. 

 
ii    State guarantees 

1n the case of PPP projects that are of special socio-economic interesc to the counrry 
bur that are not independently profirable, the government may provide subsidies 
or guarantees, or facilitate access to multilateral agencies or donor countries. These 
guaranrees or subsidies should be registered by the Finance Ministry, which should track 
borh rhe individual and overall level of rhese commitments, and include them in the 
annual budger. 

 
uı    Distribution of risk 

The PPP Law sets our derailed risk-allocarion principles for PPPs. These broadly require 
the sr.aee co assume political risks (such as changes in law and matters relaeing to ehe gram 
of land rights) and require the company implementing the PPP to assume the financial, 
eechnical and operational risks relating to rhe projecc. 

 
iv Adjustment and revision 

The PPP Law requires ehe scate to cailor the cerm of the PPP concession to the 
requirements of rhe economics of ehe project, rather rhan gram a concession for the 
maximum cerm in each case. 

The PPP Law allows for the renewal of the initial cerm of PPPs in limited 
circumstances. For greenfield undertakings, the initial term can be renewed for up to 
1O years if ehe projecr is a mega project and ehe economics of, and cechnology used in, 
ehe investment require it. 

In other PPPs the state can extend ehe term ofa PPP where: (1) additionaJ 
invcsrments were made out at the requesc of ehe staee and need eo be recovered; (2) 
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ehe PPP's revenues are based on a t:uiff determined by the state and the tariff level is 
insufficient to achieve the investor's required return; and (3) any force majeure events 
haYe occurred and additional time is required to achieve the investor's required return.2 

 
v Ownership of underlying assets 

The public property assers contractually granted remain the inalienable properry of rhe 
st:ıte and cannot be given as securiry, without prejudice to enjoy ehe right of use and 
benefit that is concraccually granted to rhe privare parry. 

 
,;    Early cermination 

The PPP conuace must describe the specific conditions far eermination of the concract 
and the mechanisms far compensaeion in case of eermination. The law esrablishes some 
general condirions under which rhe contrace can be rerminaeed, including: serious 
non-compliance with the contract, abandonment of the contract, transfer of the concract 
wichour consent, non-paymene of taxes or other concracted sums, with rhe contractual 
condieions to be published in ehe Official Gazette. 

Redemption of the concract by ehe srate is only allowed far weighry reasons of 
public inrerest duly juseified under ehe terms of the law and rhe contraccual provisions 
agreed on the matter, which emirle the private investor to an indemnificarion to aliow 
ehe recovery of irs investmencs and to ensure ehe undertaking's proficabiliry. 

Terminaeion compensation is usually paid raking into consideration several 
matters, such as the financial model, ehe farmula agreed by the parties for calculating the 
purchase price, and senior debt and shareholder equiry conrributions. 

 
VI FINANCE 

PPP undercakings have been financed via a combination of equity-plus-debt ona recourse 
and non-recourse projece-financing basis. Direct agreemencs entered into berween ehe 
government and lenders are common and provide certain rights, such as (1) step-in 
righr.s in rhe event of violation ofa PPP project contract by the entity thar was awarded 
the relevane contract; (2) government confirmation of its support far the relevant PPP 
projecc, namely by supporcing ehe undertaking to obtain some of ehe relevant licences 
and authorisations; (3) government confirmation of irs consent to security over ehe 
conrracc and commicment to pay amounts as directed by the lenders. 

 
 
 
 
 
 
 
 
 
 
 

 

2 Recencly the government of Mozambique agreed co excend the term of the Nacala Porc and 

RaiJway Conccssion. 
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NIGERJA 

Fred 011ııobiı1, OkechııkwuJ Okoro and Bibitayo Mimiko' 
 
 
 
 

 
I    OVERVIEW 

The Federal Republic of Nigeria is made up ofa central federal government, 36 state 
governments and 768 local governmencs. Each federacing unit is, subject co consrieutional 
rescrictions, responsible for infrascructural developmenc within ehe terrieory over which 
it has or exercises concrol.2 Theoretically therefore, there could be as many public private 
pannership (PPP) laws and frameworks as rhere are tiers of governmencs in Nigeria. 
However, in realiry, PPP is stili in irs infancy in Nigeria, with only very few states such as 
Lagos Srace, ehe narion's commercial capiral, having any form of forma! legal framework 
for PPPs. lndeed, Lagos undoubtedly has ehe most developed framework among ehe 
scates in Nigeria. 

The !ate 1990s and beyond saw ehe federal governmenr ofNigeria shedding some 
of irs responsibility for infrastructural development by increasing privare participation in 
criucal secrors of ehe Nigerian economy rhrough the privatisacion and commercialisation 
of hicherto scace-owned monopolies especially in ehe telecommunications, electricity and 
financial services secrors. Undoubcedly, privatisaeion had been the preferred vehicle for 
privace sector pareicipaeion in Nigeria's infrastruccural development. lhere has, however, 
in recent years, been a gradual shift towards PPPs. 

The lnfrasrruccure Concession Regulatory Commission (Establishment, ete.) Act, 
2005 (ICRC Ace) was enaceed for 'the pareicipaeion of ehe privaee seccor in financing ehe 
construction, developmenc, operation, or maincenance of infrascructure or development 

 
 

 

Fred Onuobia is a rnanaging partner and Okechukwu J Okoro and Bibirayo Mimiko are 

associaces ar G Elias & Co. 

2  Nigeria operaces a federal syscern of governmenc. Each tier of government has its 

conscicutionally aJlocaced responsibilicies. See Consticucion of ehe Federal Rcpublic of Nigeria, 

1999 (ehe Conscirurion) Seccions 4, 5 and 8. Also Schedulcs 2 and 4 of ehe Consticution. 
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ımpc of ehe urm "'publk prr,ar.ı: partncrthip". le can be�id ro inclu.dc: our.sourcing and 
prmcntıiÇ pafomuru:c-ba�conrracring; dcsign, build. firuı.ncc and operace (or bufüi 
opc:aıc uuınaJ cı,nuuu; aruf ,;omctimcs, c.ona::uions.'i! Over ehe ye.an, ehe federal, 

fiiUU:l .ııd loaJ g.ır-ıc:mrm-nl� in 1igcria havc undc·n.akcn diffcrenr PPP projeccs undcr 
,..cn:n  rnodı:l,.' � .\fona.la Muhammed Domescic Afrporı: Terminal 2 (MMA2), 

dııc dotncs[ic tcrmin.l of ehe inc.crnacion.al airporc sin.ıarcd in Lagos and ics ancillary 
{x.iJio.eı.. ·Jıcrr: dcvdopcd undcr a Build-Operarc-Transfcr (BITT) agrccmenc among 
� f.c.dcr.ıJ gnvernrru:m, rc.-pr<.--<,<;-nccd by ehe Mini.ster of Aviacion, ehe Federal Airporcs 

Aurbt,riry of . 'igcria a.nd Bi--Cnurmey Avi.a.rion Serviccs Limited. as concessionaire. 
1hc Kıumpc Diuricr Jnfrabtru.aurc vıa�undcrcaken under a desi.gıı, build, finance and 

ınmfa PPP model, bctvıccn, ehe fcdı.-ral govcrnmcnc., repr<:5entcd by thc Federal Capical 
Dcvdopmaır Authoriry and a privacc parmer, Deanshanger Project Ltd. 

On iu pare., thc La.goi PPP Lavı d.efincs a 'c.onccssion agreemenc' as 'any agrcemenc 
bc:twccn ehe govcrnm,·nc and any pcr'>On, firm, company or limited liabilicy parcnership 

for ehe cnn.�ıruaion, maimcn.ance, opcrarion or managcmcnc of public infrasrrucrure, 
� �.mi f..u:iliric.fôov<.-r an agrecd pcriod of time including, bur not limited ro, ehe 

fnllowin:g rypes of agrcemcnt,; - (1J Ü(.."Sign, Build, Opcrate and Transfer (DBOT); (2) 
Bui1a. Own, Operacc and Trarufer <BOOT); (3) Rehabiliracc, Operarc and Transfer 

<R(JrJ; (4) Jninr Oc·vdopmcnc Agrccmcnc (JDA); or (5) Operation and Maincenance 

fOM(.''' lhc Lekki-Epc roll road c:onccssion was also ex.ecuced on a BOT basis 
bcıwttn ehe Lagm St.ar.c G()'Vcrnmcnc (LASG) and a special purpose vehicle specilically 
c-..ı.ahlit.hai for ehe project, ehe Lekki C..oncession Company (LCC). The Lekki-Epe roll 
r� cım.c.e:..ion agree-mcnc providcd for rhc paymcm by users of roll on ehe road ro LCC, 

r.hc rorıc::.eMionairc. ' 

 
ii    Th�regulatora 

Therc have hee-n artcmpt<,to er;tablish rcgulacors or agencies wich mandaces eh.ar are 

ıpccinc w PPf� Aı ehe federal lc-vd, the Commission was escablished in 2008 pursuant 

f/J ehe JCRC Aı:t ab a body cmpowcrcd ro, among orher chin.gs, 'rake cusrody of every 

UJTK:a1iı,n agrcemenc madc undcr rhis Acr and moniror compliance with ehe rerms 
and c:onı.f iıions <J( such agrcemcnc; [and] cnsurc cfficicnr exccurion of any concession 
wecmcnt or comract cnı:ercd into by th.e Govcrnment'.12 For srates wirh PPP-specilic 

1.ıwı, )U!:h l.aws invariab}y eıicahlish a body wirh responsibiliry for PPPs in ehe sc.are. in 
 
 
 

 

r, \u f':.uı 4, paıag.r:ı.ph 2 of ehe Supplcmencary Notc5. 

'}  Amımg orhcn, ıhc 1inapa Frcc Tradc Zone & Touri�m Rcwn and rhc A.kampa tol! road 

p1ı:,j.ea vıcre :dl dcvcloped by rh.c Crou Rivc:r Sı:atc Government using PPP modcls. A.Jso rhe 

Rıvc-r <,ı..uc: C,rvcrnmcnr İb d.cvdoping thc Grcater Port Harcoun housing projecc K:hcmc: 

um.kr :.ı 111'1� 

JO �ion 35J"'W)fı PPi' Law. 

J l <.<>Ol rı,I ,,r ı.cc haA ııinc:e Deumber 2014 bcing t.alr.cn over by thc LASG pursuant to a sharc 

purdtaJ:e a.greem�nt bcrwecn sı.akcholdcrs of LCC and ehe LASG. 

12 1( ,fU, Aa �iı->n 2.0(;ıJ and (b). 



177 

 

 

Nigeri11 
 

 
are. howe,·er. certaiı1 provısıons chac musc be complied wich as scipu.Jaccd under ehe 

ICRC Acc or ehe bws of ehe relcv:ınc scaces, including provisions for arbicration as ehe 
dispure resolurion mechanism. Gener.tlly, it is required that ehe projecr company possess 
rhe fin:mcial capacicy, releva.nc expertise and experience in undertaking ehe relevant 
infi-asrrucrure devdopment or maincenance for it to contract wieh ehe relevanr MDA.16 

ln addirion, while ehe concession agreement mighc be executed only becween ehe 
rde\'·anc governmenc ministry or agency and ehe private entity, such an agreemenc would 
ha,·e been subjecced to numerous consenc requirements, depending on ehe pecu.Jiarities 
of ehe projecr. For instance, for prioricised projects under ehe ICRC Act, ehe approval 
of che Federal Executive Council17 is required before ehe relevant ministry or agency 
can emer into a PPP agreement. Also, ehe approval of ehe Federal Execucive CouncU is 
required fora governmenc ministry, agency or corporation to give any form of guarantee, 
letter of comfort or undercaking in a concession agreement.18 

The Execucive Council and ehe Governor are ehe approving auehoriries in Lagos 
Scace.19 However, che Lagos PPP Law furcher provides chac 'any Concession Agreemenc 
ro be encered inco by ehe Office must be presenced before ehe House of Assembly for 
rarification before implemencacion'.20 This provision is peculiar to ehe Lagos PPP Law. 
The.re is no such consenc requiremenc under ehe PPP laws of Ekici and Rivers Staees, 
for example. The Ekici Scate PPP Law provides instead chat 'ehe award ofa Concession 
by ehe Ekici Scace Public Procuremenc Board is subject to ehe approval of ehe Governor 
as ehe approving authority'.21 Finally, where a consortium is undertaking ehe project 
under a PPP, members would be jointly and severally liable under ehe contract and ehe 
wiehdrawal of any member of ehe consortium before or during ehe implementation of 
the projecc may be ground for review or possible cancellation of ehe conrract.22 

The duracion ofa PPP agreemenr will depend on ehe nature of ehe projecc. The 
JCRC Act does not limit ehe duracion of PPP agreemencs. 

 
IV BIDDING AND AWARD PROCEDURE 

The federal government of Nigeria 

In addition co ehe ICRC Act, ehe Public Procurement Act, 2007 (ehe PPA) also plays a 

cenrral role in rhe award of concessions at ehe level of ehe federal governmenc. The PPA 

escablished ehe BPP and makes due process provisions applicable to procurements by 
 
 
 

those of the Policc and the Customs, lmmigration and Prison Services; and (4) such other 

icems as ehe Federal Executive Council may, from time co time, determine. See also, Public 

ProcuremencAcc, 2007 Section 15(2). 

16 ICRC Act, Scction 2(3). 

17 This is ehe name ofNigeria's federal cabinec or council of miniscers. 

18 ICRC Act, Seccion 3. 

19 Paragraph 8.19 Lagos Srate PPP Manua1. 

20 Section 26 Lagos PPP Law. 

21 Section 8 Ek.iti State Public Procurement Board, 2011. 

22 Seccion 4(3) ICRC Act. 
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ehe federal government and ies agencies. Essencially, ehe PPA requires every procuremenc 
enticy23 eo maintain a record ofa comprehensive procuremenc procedure. Nevertheless, 
while ehe accual procurement process may differ from one entiry eo another, ali 
procuremenc muse comply wieh ehe principles and general framework laid down by ehe 
PPA. The principal feacure of ehe PPA is ehae all procuremenc encieies muse obeain a 
'Certificaee of 'No Objeceion' co Contrace Award' from ehe BPP for every procuremenc 

ro be formalised24.The PPA eseablishes different procedures for ehe procurement of goods 
and works on one hand, and ehe procuremene of services on ehe oeher hand. Central to 
boeh regimes is ehe general25 need for public advertisemenc of invicacion for bids in 
respecr of ehe procurement wieh a view ro encouraging 'open compecicive bidding'.26 

Also noteworthy is ehac ehe PPA expressly permits preferencial creatment for 
domestic or local bidders in sicuations where an invitation ro bid for goods and works is 
also exeended eo foreign bidders. Section 34(1) of ehe PPA seaces ehae 'a procuring entiry 
may grama margin of preference in ehe evaluation of eenders, when comparing eenders 
from domeseic bidders wich chose from foreign bidders or when comparing tenders 
from domestic suppliers offering goods manufaccured locally with those offering goods 
manufaccured abroad'. The parameeers of such domeseic preference must be disclosed in 
ehe bidding document. 

Finally, in deeermining ehe successful bid, ehe procuremenc entiry muse be 
mindful of ehe bid offering ehe most value for money as regards ehe requirements of ehe 
proposal for bid. 

 
ii The state govemments 

The bid and award process will differ from state to state depending on ehe specific 
reguJacory framework in place. For Lagos State, it goes wiehouc quescion chac ehe excanc 
legislation on procurement applies to PPPs. The Lagos PPP Law expressly provides 
ehat 'ehe Office shall be a procuring entiry for ehe purpose of ehe Lagos State Public 

Procuremem Law and shall comply wich ehe incendmenc of char Law'.27 The provisions 
of ehe Lagos State Public Procurement Law, 2011 (ehe Lagos Procuremenc Law) are very 
similar co ehar of ehe PPA. A significanc difference is ehac under ehe Lagos Procurement 
Law, therc is no provision for ehe issuance of a Certifıcate of No-Objection by ehe 
Office. Moreover, unlike ehe PPA, ehe Lagos State Procuremem Law makes provision 

 
 
 

 

23 Procuremenr Entities 'means any public body engaged in procurement and indudes a Ministry, 

Exua-Ministerial officc, government agency, parastatal and corporation' PPA section 60. 

24 Section 16(l)(b) PPA 

25 Exceptions to the need to publicly advertise the invitation for bids include emccgcncy, and 

the availability of goods, works or services from onJy a panicuJar supplicr. 

26 Open competitive bidding is defined as 'the process by which a procuring cnticy bascd on 

prcviously dcfined criceria, dfccts public procurernc:nrs by offering to cvcry intcrcstcd biddcr 

equaJ simulcaneous information and opporcunity to offer the goods and works nccdcd Secrion 

24(2) PPA. 

27 Section l 1 Lagos PPP Law. 
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for e-procuremenc.18 Nevercheless, procurement by any procuring enticy is governed by 
the same principles of open comperitive bidding, promocion of compecirion, syscem of 
accounrabiliry and the likes. 

 
w    Unsoliciced bids 

The Commission's Guid:ınce Nores on Unsolicired Proposals governs unsoliciced 
proposals ar the level of the federal governmenr. The Commission's Guidance Nores 
encourage unsolicired proposals on rhe premise thar chey mighc concribute to the 
infra.scrucrural developmenc of the country. Unsolicired proposals are to be submitted 

direccly ro the relevanr MDA. MDAs on their pare are to review submirred unsolicited 
proposals �aainsr the following laid down criceria: (1) does ehe projecr serve a credible 
publk inceresc?, (2) is the projecr in line with ehe national development goals of the 
rdevanr MDA?, (3) does the projece fal! under ehe caeegory of crieical infraseruceure?, 
(4) is ehe projecr viable withoue need for Viabilicy Gap Funding (VGF)?, and (5) does 
ehe projece proponenc possess the requisire compeeence and profile co implemenc ehe 
projecc?29 

Upon compleeion of the MDA's review, ehe proposal is forwarded co the 

Comm.ission for irs review and issuance of 'No Objeceion' afrer a favourable eechnical 
and financial due diligence exercise. Thereafrer, miniscerial approval is soughr and if 
obcained, the projecc proponenc is issued a forma! acknowledgment as the projecr author 
aod ehe projecr proceeds co a compecicive bidding scage. At ehe bidding srage, the Swiss 
Challenge Sysrem30 will be applied ro allow for submission of competing bids by ocher 
porencial proponencs via a transparent process. However, ehe invesrments made by ehe 

projecc proponenr in preparing ehe proposal ro ehe requisice OBC scandard31 is raken İnto 

consideration and as such ehe original proponent is granted ehe righe co councer-maech 
rhe besc offer and secure ehe contracc.32 The successful bidder is deeermined on the basis 
of rhe mose economica.Uy and financially viable submission. 

For unsolicired bids, ehe approach of ehe Office in Lagos Seaee is similar co ehae 
of ehe Commission outlined above. The Lagos Seaee PPP Manual (ehe Manual) provides 
ınar 'in selccc cases, the projece could be iniciaeed by ehe private seccor as an Unsolicieed 
Proposal under a eransparent, competitive process which will also be managed by a 

MDA '33 le appears, however, ehat Lagos Seate is less disposed to pursuing unsolicited 
 
 

 

28 Seccion 60(2) Lagos State Procurcment Law provides that 'subject to the provisions of this 

Law and its Regulacions, it shall be lawful for any procuring entity co consider any or all of its 

tenders by elcctronic auction and or simulacion on irs eleccronic porcal, provided that the use 

of electronic sysccm shall be transparent, efficient and economical.' 

29 Paragraph 3.2.1 ICRC's Guidance Notes on Unsolicited Proposals. 

30 This rcfers co ehe syscem whcre it is mandatory fora procurement entity that has rcccived 

an unsoliciced bid co request for competing bids from the public. The bid from ehe original 

projecc proponcnt is ehcn assessed against ehe competing bids before a decision is reached. 

31 This refers t0 ehe 'Outline Business Casc' Scandard provided under the Supplementary Noces. 

32 Paragraph 8.6 ICRC's Guidance Notes on Unsolicited ProposaJs. 

33 Paragraph 2.1.1 Lagos Scate PPP Manual. 
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proposals as the ManuaJ further provides that 'while ali proposals will be treated on a 
case-by-case hasis, consideracion of unsolicited proposals will be the exception rather 
than the rule, limited rnainly to projects that demonstrate genuine innovation and/or 
use of proprietary technology'.34 

 
V THE CONTRACT 

There is no standard or model PPP agreement. Thus each PPP agreement will be unique 
to the project and parties involved. 

 
Payment 

The exiscing frarneworks provide for both direcr paymem by the public procuring entity 
to the privare entiry and also for payment from rhe proceeds of ehe project. Under the 
ICRC Act, where payment is to flow direcrly from the governmenc, such payment musc be 
by way of amorcised payments.35 Unforcunately, ehe ICRC Act does not furcher providc 

for the rare or intervaJ of paymenr of ehese amorcised paymencs. Also, under the PPA,36 

mobilisation fees of up to 15 per cent may be paid to a contractor or supplier and fucure 
payments are subject ro ehe issuance of an interim performance certificate. Payments 
must be setcled prompcly as payments rhat remain unpaid for more chan 60 days after 
ehe dace of ehe submission of an invoice, will attracc a delayed payment interest. The 
PPA fureher provides ehat 'ali conrracts shall include cerms, specifying the interest for late 
paymenr of not more ehan sixty days'.37 

While ehe Lagos Procurement Law provides ehat a performance guarantee may 
be required as derermined by rhe Office, ehe PPA makes ehe provision ofa performance 
guarantee mandaeory. Seceion 36 PPA provides chat 'ehe provision ofa Performance 
Guarantee shaJI be a precondition for the award of any procurement contract upon 
which any mobilisation fee is to be paid, provided, however, it shall not be less ehan 
1 O per cent of the contract value in any case oran amoune equivalent to the mobilisation 
fee requcsred by ehe supplier or contractor whichever is higher'. 

 
ü    Guarantees 

MDAs are not permitted to give any guaraneee, leeter of comfort or undercaking in respect 
of any concession wirhoue ehe approvaJ of ehe Federal Executive Council. On ehe other 
hand, in Lagos, İt would appear rhac ehere is an outrighr prohibition on ehe provision by 
Lagos Scate or the O.ffice of guaranrees in support of PPPs. Section 17 of Lagos PPP Law 

 

 

34 Paragraph 8.19 Lagos Statc PPP Manual. 
35 Section 7(3) ICRC Act. 

36 Thcsc provisions arc mirrorcd in Scctions 62 and 64 of the Lagos Procurement Law. The 

Lagos Procuremcnt Law, however, scts a higher thrcshold of 20 per a:nt as mobilisation fce 

(callcd advanccmcnt paymcnt undcr thc Lagos Scatc Procurcmcnt Law) and advance paymcnt 

of more than 20 pcr ant may be paid upon submission ofa wrinen rcquest by thc supplicr or 

conuactor justifying ehe ncw for such paymcnt. 

37 Scction 37(4) PPA. 
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srates that 'a public privace parmership agreemenc must not concain provisions for any 
financial gua.ramee from the State, any Ministry, Departmenc or Agency for ehe Public 
Privace Parmership but may include provisions far indemnity or undertaking that would 
be given in the ordinary course of business.' Considering Nigeria's infrastructure deficic 
and the weakness ofinstitutions of stace, it may be prudenc far government to incemivise 
priv:ıte encities co emer into PPPs by providing guarantees and other fiscal incencives. A 
coral ban on state support is not recommended. 

 
iii Distribution of risk 

The guiding principle for the distribution of risk is that risks will be allocated to the parcy 
besc able to manage them. It is typical for ehe privare enricy ro be complerely or largely 
responsible for the design, developmenr, finance and evenrual complerion of ehe projecr. 
Risks borne by governmenr are thus resrricted ro matters such as those relaring to the 
ownership and availabiliry of ehe underlying assets and other matters rhat are complerely 
,virhin the concrol of ehe government or inappropriate far the private entity to bear. In 
ali, the policy as provided under ehe Supplementary Nores is that ehe government will 
aim to optimise, rather than maximise, ehe transfer of project risks to ehe private enriry. 

le is not unusual for ehe PPP agreement to mandate ehe private entiry to obcain 
insu.rance ro cover ehe risks to be borne by the private entity under the PPP agreemenr. 

 
iv Adjustment and revision 

Adjustment and revision of ehe PPP agreement can only be carried out as provided for 
under ehe relevant PPP agreement and this will vary with each PPP agreemenr. Suffice 
it to say, ehat ehere is no law conferring on ehe government the right ro revise a PPP 
agreement, excepr as provided under such agreemenc. 

To start wieh, the Nigerian Invesement Promotion Commission Ace, 1995 provides 
guarantees against narionalisation or expropriacion of any enterprise and the compulsory 
surrender of inrerese in ehe capiral of any enterprise. Moreover, on adjusrment and 
revision in PPP agreemenrs, ICRC Act, section 11 provides ehat 'no agreement reached 
in respecr of ehis Acc shall be arbirrarily suspended, sropped, cancelled or changed excepr 
in accordance wich ehe provisions of chis Act.' There are also constitutional guarantees 
againsc expropriarion of assers. Where assers are expropriared, ehe Nigerian Consticurion 
mandates the payment of adequate compensation to ehe affected parcy. Nigeria is also 
a signatory of ehe ICSID Treary. Ali these provide some level of comfort to the privace 
enrerprise intent on executing a PPP project. 

 
v Ownership of underlying assets 

The government usually owns the underlying assers involved in PPP projecrs and will also 
be responsible for the acquisition of such assets where ehe same is not readily available. 
The righe granted ro ehe privaee enciry over the assec will depend on the projecc and ehe 
PPP model adopted. Ownership will invariably remain wieh the government or will be 
required to be re-assigned to ehe government at ehe expiration of the concession term. 
However, during the pendency of the concession term, ehe private entity may use such 
underlying asset as securiry for obtaining finance far ehe project. 
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vi E.aıfy termination 

Thc PPP agrec:menc will rypi.calJy makc provisions for early termirnıtion by either pany 
fur M:auic or forc.cmajc:urc rcasoıu. Wherc early tcrminaeion is asa resule of default by a 

party, thc Mmlting parıy vıill be !fable ro pay compcnsation ro ehe counrerparcy. 

 
VI FINANCE 

Mmc ofun eh.an not, the privatc cntcrprise parricipating in a PPP has ehe responsibilicy 
for fimındng a PPP vcnrure buc ehe govcrnmenr may provide guaranrees thae will assist 
in m:gr,tiıtioru vıith lenden. Mosc PPP projccts h.ave been financcd rhrough syndicaced 
lo:ıru wm.ctirru:s involving inccrnational lendcrs. Also imporcanr ro note is ehe role played 
by eheWorld Bank in pmviding guaranrces on ccrtain projects.38 

 
 
VII RECENT D.ECISIONS 

(;iven ıh.ar J'PP in Nigeria Lsstili in ics infancy, chcrc arc no significanr rccenc case laws on 

PPP concra.ccs, MoscPPP-rclaccd �  beforc ehe courcs and arbicral cribunals in Nigeria 
arc Hill ar ehe pre!iminary scages. Thc practice of Nigcrian courts is to give cffcct to ehe 

terrm of agrccmcnu cnrered into by partics. llıc courts are chercforc more likely than not 
ro uphold thc rerıru ofa duly c?'.<:cuted PPP agrecment. 

fn dıc CaF,C of Maevü Ltd. v. Sita Telecommunication Nigeria Ltd & Anor.,39 

the  Federal High Courc in Nigcria uphcld ehe righc ofa privace enricy under a PPP 
�grecmenr w cnforcc iu; contracru.al rights without inrcrference from any ehird parry. 

Jn rhiJ carıe, Ma.c-viı, LuL, the plaintiff, signed a PPP comracc wich ehe Federal Airporcs 
Audwrity of Nigcria (FAAN) in 2007 for ehe provision of services to four airporcs 
in Nigcria. Jn 2010, dispucc aroı;e bcrwcen Macvis Lcd. and FAAN in relaeion eo ehe 

contraa, following which ehe partics wene ro courc bur wcrc referred to arbieraeion on 
thc habi of thc PPP agrccmcnc signed by ehe pareies in 2007. The courc also ordered ehe 

p.ı.rries to maincain thc srarusquo pcnding ehe outcomc of ehe arbitraeion. However, on 

24 March 201 J, FAAN terminatcd ehe contract with Maevis Ltd. and went on eo exccute 
anothcr concracc with SicaTclccommunicaeions Nigcria Lcd. and Socieee Inecrnarionale 
de 'fcfecommunicaı:ion6Afronauciqucs (SITA) (rhc dcfendancs) on ehe same projece. The 

Dcfcnd..anw wcre informcd during ncgotiations wich FAAN of ehe PPP concract between 

FAAN and Ma'--VİB LtcL, and ehe pcnding litigation and ehe ordcr of court for ehe parties 
w maincain thc scattu quo. Thc dcfcndancs ignored ehe warning and contracced wich 
J·AAN. Ma.c.-viıı L«L ı>ubsequcndy sued ehe dcfcndants for inducing and/or procuring 
J·AAN to brcac:h ir.scontract with Macvis Lcd. Thc courr ruled chac the dcfendants acred 
unlawfully by intcrfering wirh ehe contractual rdarionı becween Maevis Ltd. and FAAN, 
evc:n though it had knowledge of thc pcnding litigation. 

 
 
 
 

38 Arı çxampJc lı tlıc:World Ha11k f.>miaJ Riık Cu:ırantcc in thc Azura-Edo Jndcpcndcnr Powcr 
PJ:ınt pu,jcc,. 

39 (20 J.3} 1O CLRN J?A. 
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VIII OUTLOOK 

Giant strides have been raken in relarion ro PPPs boch at ehe federal and scace levels. 
\'X'eak legal frameworks, weak inscicucions, poor access co finance and lack of expercise 
haYe ali conrribuced co che liccle role PPP ha:s played in infrascruccural developmenc in 
Nigeria. Also insrruccive is ehe lack of conrinuiry in government policies especially in the 
area of infrascruccural development resulcing in a myriad of abandoned or uncompleted 
infra.scruccure projeccs. This degree of uncerrainry milicaces against che exiscence ofa 

conducive environmenr which is needed far PPPs chat are at cheir very core long-term 
in nacure. 

The enacrmenc of PPP laws boch ar ehe federal and state levels is a welcome 

developmenr. The renewed optimism following che inaugurarion in May 2015 of 

new governmencs ar the federal and srates levels is a basis for hope. Nigeria has a huge 

infrasuuccure deficir. Hospicals, roads, railways, ehe sea ports, airports and che power 

grid require huge invesrmenrs. it is expecred that investmenrs and developmems in these 

secrors would be achieved by ehe ucilisation of ehe PPP model. 
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PARAGUAY 

}avier Maria Parquet Villııgrrı ıınd Karin Bmiliki loamıidis Eder' 
 
 
 
 

 
I    OVERVIEW 

ln relation co public invescmencs, national budgee limitaeions have always been an 
obstacle for Paraguay. For policical reasons, a large pare of ehe annual budgec of ehe 
Paraguayan governmene is diverced co fund essencial expenses leaving !inle remaining 
for infrastruccure developmenc. ln ehis concexe, public-privace parrnerships (PPPs) are 
a useful and novcl tool for financing imporcant infraserucrure projecrs thac would avoid 
these budgetary difficulcies. 

Regarding che implemencation of PPPs, forcunacely Paraguay has not been 
detached from the incernarional experience in chis macter and has incorporated modern 
and innovacive provisions following incernational parameters aiming to promote 
invescmenc and ar ehe same time protect investors. Nevertheless, the law has also been 
mindfuJ oflocal inscirucions and has made the necessary adjustments to ehe norms of the 
Paraguayan adminiscracive system. 

The regulation chac establishes ehe PPP regime in Paraguay has been recently 
enacced through Law No. 5102 on the investment promocion in public infrastruccure 
and ehe expansion and improvement of goods and services provided by the state (the 
PPP Law}, in force since ehe end of 2013. The implemencation of several rules on PPPs 
was subject to Regulatory Decree No. 1350 (the Regulacory Decree), which was passed 
in March 2014 and therefore the PPP regime has been in full operation since then. 

Nevertheless, ehe implementation process has not yet ended. At the moment 
the administration is focused on the cask of developing institutions wich the strucrure 
and functionalicy that rhis new legal inscrument requires as well as identifying potential 
projects co be developed chrough the PPP regime. 

 
 

 

Javier Maria Parquet Villagra and Karin Basiliki loannidis Eder are partners at Parquet 

& Asociados. 
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ll1e specialised public officc in chargc of following and coordinaring PPP projccts 

is rhe Public Privare P:ırticiparion Projects Unit (the PPP Unit) of thc Tcchnical Planning 
Bure.m. 

PPPs :ıre definirely the insrrumenc thar will allow ehe crcarion of ncccssary 

infr.ısrrucrure thar is vira.l for rhe social and economic dcvelopmenr of Paraguay by 
means of long-rerm conrraccs becween ehe privare and public seccor and wich ehe main 
goal of developing public infrasrructure or rendering services complementary to rhat 
infrasrrucrure. 

 
il    THE YEAR IN REVIEW 

The PPP Law has been in force since 2013 and ehe Regulacory Decree since 

March 20 I 4, and rherefore ehe law is in ful! force. Numerous developrnenrs have since 
been implemenced - mosdy ar ehe adrninisrrative and organisational !eve! - including 
ehe web page publishing ehe lists of PPP projeccs, boeh private and public iniriative 
{www.srp.gov.py), ehe appointrnent and rraining of specialised civil servancs at different 

levels and escablishing departmenrs in charge of aU ehe phases of ehe pre-contraccual 
activiries and conrracrual follow-up. 

Numerous privare-initiacive projects filed by private cornpanies (see Section 
II.i, infra) have been analysed by the PPP unit at a prefeasibilicy scage, sorne have been 
approved and oehers are stili being considered under a strictly confidencial process. 

Public initiaeive projecrs have been approved and in 2016 cwo important projects 

shall be awarded; firscly, ehe Rouce 2 & 7 highway roadwork, for US$4 I 5 million, already 
has I I prequalified companies and bidder shall be announced end of March 2016, 
secondly ehe airporr infraserucrure improvemenr, operarion and management project for 
USSI35 rnillion shall be awarded end of April 2016. 

Oeher important public initiative projects have been approved and are undergoing 

feasibifüy srudies such as the Rouce 1 & 6 highway roadwork, for US$684 million has 
reached ehe prefeasibiliry srage and ehe dredging and maintenance of ehe Paraguay River 
waterway. 

Other public initiative projeccs have been defined and are currently being analysed 
at a pre-feasibilicy level, these include: highway infrastructure; Ypacarai Lake basin 
sanirary and water treatmenc infrasrructure; Asunci6n and metropolitan area sewage 
system and water rreacment planr, operation and maintenance; ehe railway sysrem; and 
rhe construcrion, operation and mainrenance of prison facilities. 

 
III GENERAL FRAMEWORK 

Types of public-private partnership 

There are cwo ways in which a PPP may orıgınare. On rhe onc hand, chere are 
public-initiacive projeccs, in which ehe governınent proposes rhe projecc and then. wholly 
or parcially dclegaces irs execution ro a private participant. And on the other hand, there 
are privace-initiative projects, in which ehe private parcicipancs propose a project ro ehe 
governmenc and then ehey carry it out. 

http://www.srp.gov.py/
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Public-İ1ıitiative projects 
Public-initiative projeccs are those in which the relevane public insticucion prepares and 
follows up a projecr of its interest and submits it to ehe PPP Unit. 

The public initiarive must include a pre-feasibiliry repon, with a project of 
contents of ehe feasibility report. The pre-feasibiliry repon will be evaluated by the 
PPP Unit and Ministry of Finance. Ünce a favourable opinion is rendered by thosc 
auchoriries, the feasibiliry report musr be presenced. The PPP Unit must then issue a new 
opinion, as must the Ministry of Finance. Ünce the favourable opinions are issued, thc 
execurive power must then granr irs approval through a decree. 

Afrer the decree is issued, ehe public bidding process begins for ali interested 
parries. The minimum term to submir ehe offers is 60 days. 

The rerms and conditions of ehe bidding documenrs shaJI include the pro fonnıı 

agreemenc approved by rhe PPP Unit as well as by rhe concracting administration. 
The offers will include a 'technical offer' and an 'economic offer'. The government 

will aJso demand a warranty for rhe fulfilmene of ehe offer, otherwise referred co as a 'bid 
securiry'. Afrer the opening of envelopes, rhe evaluarion and comparison of ehe offers 
is carried our, rhe selecrion of ehe biddcr is made and finally ehe bidder is awarded the 
conrract. 

To carry our ehe awarded PPP projecc, ehe bidder musr incorporate a company 
with the sole corporate objecr of rhe accomplishmenc and developmenc of ehe PPP 
project. The iniriaJ paid-in capital of the corporation musc be at lease 20 per cenr of ehe 
projecr's official budger, as escimaeed by ehe concraccing adminiscration. 

 
Private-iııitiative projects 
The PPP Unit of ehe Technical Planning Bureau is the institution İn charge of receiving 
aJJ ehe private initiarives as long as: (1) ehe proposed projecc's goaJ is not similar co 
another thae has already been submitted; and (2) either ehe concracting administration is 
performing scuclies for the projecr's presencation ehrough the public initiative process, or 
ehe concraccing administration has expressly identified the project and incorporated it in 
its fucure planning as a project thar will be carried out ex ojficio or by a public iniciarive 
regime. 

Projeccs thar are rejected may not be resubmitted for chree years after their 
rejection. 

A privace-initiative process comprises the following stages: 
a Presenration: the proponent must demonstrate ehe technical, economical-financial 

and legal capacity for ehe developmenc of ehe projecc. Besides, it must demonscrate 
ehe viabiliry of the project at a pre-feasibility level. The PPP Unic will analyse ehe 
presentation wichin 10 days and forward it to ehe concracting administration 
for fureher analysis. The coscs of ehe pre-feasibility study and preparation and 
presentation of ehe project are borne by ehe proponenc. 

b Evaluation: ehe PPP Unic and the conc.racring administration anaJyse the project 
for 60 days (which may be excended). Wiehin chis period, ehe Ministry ofFinance 
will have to derermine ehe viability of the projecc chrough ehe PPP regime. 
Acceprance ac chis scage implies a favourable opinion and a declaracion of public 
interesc. 
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c Feasibility reporr: once a declaracion of public inreresc is issued, ehe fcasibility 

reporc must be submitted. The deadline for irs submission will be escablished by 
ehe concraccing administracion. 

d Approval or rnodification: ehe PPP Unit has 120 days to approve or requesr 
modificacions ro ehe projecr. in ehe case of an approval, ehe Unit will pass ehe 
bid on ro ehe execucive branch for irs approval and ehe preparation of ehe bidding 
documencs and ehe rerms and condicions. 

e Afcer chis srage, ehe same provisions chac apply co public bidding in a 
public-initiacive projecc will be followed. 

 
Unsuccessful bidders may be reimbursed for ehe costs of their feasibility srudies. 

Fureher, at ehe srage of evaluating ehe various bids, a 3-10 per cent bonus will be 
added on co ehe score of ehe original proponenr's bid (see Section IV.ii, infra). 

 
11 The auehorities 

There are ehree main authorities involved in the PPP process; ehe conrracting 
adminisuacion, ehe PPP Unit and ehe Ministry of Finance. 

The contracring administrarions are ehe government encıtıes and 
governmenr-owned corporations rhat are empowered to award PPP contracrs. Because 
Paraguay's greatesr deficit is infrasrrucrure, ehe leading conrracring adminisrration is ehe 
Ministry of PubHc Works, which is by law in charge of ehe developmenr and execucion of 
all PPPs relating ro rransportation, roads and highways, dredging river services, riverine 
communicarions and airport infrastructure. 

1l1e conrracting adminisuation, wirh ehe coordination of ehe PPP Unic, is 
responsible for structuring, awarding and executing ehe PPP contract as well as exercising 
control in ehe correcr execution of ehe conrracrs and rnoniroring parcies' compliance wirh 
their obligarions. 

The PPP Unit (v,ww.stp.gov.py) has been created as a special unit in charge of 
promoting and coordinating ali authorities, contracting administrations, agencies and 
other parties regarding ehe implementation of PPP projects. 

The Minisrry of Finance has ehe key role not only in evaluating proposals and 
risk assessmenrs for PPPs, but also in provisioning furure paymenrs ro be included in ehe 
nacional budger. Furcher, in a PPP project, a trust fund is created for ehe sole purpose of 
guaranreeing payrnenr and liquidity in relation ro ehe PPP contract, and ehe Ministry of 
Finance acrs as rrusror in rhat rrust fund. 

This fund is creared ro collect, safeguard, invest and manage ehe fınancial resources 
char are pare of it, and ro fulfil ehe obligations undercaken by ehe government and the 
cosrs involved in ehe dispure-resolution process in the PPP contracts. The rrustee will be 
ehe Financial Agency for Development, ehe government will act as ehe trustor or senler 
of ehe trust rhrough ehe Ministry of Finance. 

 
ıu   General requirements for PPP contracts 

PPP conrracrs may involve a wide range of infrascrucrure and relared service-provision 
projeccs, including bur not limited ro: road projecrs, railways, ports, airports, wacerways 
and dredging and ehe maintenance of river navigabilicy, social infrascruccure, electric 
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infraseruccure, improvemenc supplying and urban development; drinlcing wacer supply 
a11d sanitary services; among other investment projeccs in infrasrructure and serviccs of 
public inrerest. PPP concracts may also relace ro ehe produceion of goods and rendcring 
of services thae are incrinsic to government agencies and public companies in which ehe 
governrnent holds an interest. 

PPP contraccs as defined by Law No. 5102 shall only be applicable eo projecrs in 
whid1 ehe eseimated invescment is equivalent or above 12,500 minimum monthly wages. 

Ali contraccs musc contain specific provisions regarding ehe following: 
a disuibution of obligations and coses of ehe projece eo be borne by ehe pareies, wich 

risk ro be assigned to the pareies in a beeeer posieion co assume each risk; 
b ehe exace discriburion of profit sharing; 
c ehe disrribution of the legal and financial risks and consequences for concingencies 

ehar may occur during the execution of ehe contract; 
d ehe identificarion of ehe one-off payments, benefits and cosrs ehat ehird parries 

should assume; 
e ehe determination or indication of ehe procedure and steps co take in case of any 

adverse evencs; 
f determination of ehe risks relaeing to each contract, which will depend on ehe 

rype of concract. To name a few: conseruction and engineering risks, operaeional 
risks, market risks, social conflicts and environmencal risks, financial risks, and 
political risks; and 

g ehe idencificarion of ali necessary aurhorisations, permies, licences and approvals 
co carry oue ehe PPP concract, cogeeher wieh irs costs and responsible parry. 

 
Assignment of contract or shares 
The PPP conrrace will be execured by ehe comracting adminiseration and the privace 
parry, who will operaee by means ofa loca!company incorporated with the sole corporate 
purpose of executing ehe PPP conrract. The assignmem of ehe contract or of ehe shares 
of ehe company requires the authorisation of ehe contracting administration, while ehe 
subcontracting of any type of activity will be allowed under ehe privace law regime, 
excepc where expressly forbidden. During ehe execution of ehe contrace ehe comracting 
adminisrration will requesc ehe establishment of performance securities in each of ehe 
conscrucrion scages and operation, as well as insurances policies covering all rypes of risks 
induding: ehird-parry insurance, conseruceion risks, insurance for work-relaeed accidents 
and oeher rypes of insurance policies to be eseablished in ehe bidding documencs. 

As for concrol, ehe concracting adminiseration will have a wide range of powers to 

perform concrols ehrough, interalia,external audits, performance and quality eval uacions, 
inspections and expert cestimonies in rhe cechnical, legal, economic, financial, accouncing 
and environmcntal fields. 

 
DfrJmte resoluı-io,ı 
There are chree levels of dispure resolution: 
a at ehe firsc levcl, direcc negociations between the parties; 
b an ehe second levcl, cechnical and economic issues will be discussed before a 

technical panel appoineed by ehe parties upon signing ehe concrace; and 
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.-  ar r:he third levd, rhe differences will be resolved by an arbitration procedurc in 

a:ccordance ,v;ch ehe Law No. 1879/2002 on Arbirration and Mediation. 

 
Thc Regulatory Decree allows the appoinrment of foreign arbirrators. Panics may also 
.zg:rtt on rhe venue of t.he arbitra.tion proceedings. Legal issues may only be dealr wirh by 
Jjn:cc negotiacions oran arbitration procedure. 

 
iV BIDDING AND AWARD PROCEDURE 

Expressions of interest 

As sr.aıed ahove, ehere rwo procedures by which t.he PPP process may begin: a public 
iniriarive or an uruolicieed bid (privaee-inieiaeive proposal). in the fuse case, ehe 
govcmmene has already idenrified irs scope of inreresrs and has already prepared a 
projea for which it requesrs proposals. in the second instance, the PPP Unie receives 
a privare initiarive (up ro ehe pre-fe.a.sibiliry level) ehar complies wieh t.he threshold for 
ehe İn\·esred amounr, ehe corresponding aurhorities then analyse and evaluaee ehe entire 
projecr proposal and evemualiy, if chey approve, ehe governmenr declares the projecr as 
being of public ineerest. 

 
u Requests for proposals and unsoÜcited proposals 

Gmtent efa private-initiative proposal (unsolicited bul) 
The privace-initiarive proposal muse be filed in compliance wieh the terms indicared in 
ehe applicarion form for privaee inieiative projeccs available on the PPP Unit's website 
(www.stp.gov.py). 

Funher, ehe projecc to be filed musr contain comprehensive information up to a 
pre-feasibiliry level, including at least the following information: 
a documents proving ehe legal, technical and financial capacity of ehe private party; 
b designation of the relevanr conrracting adminisrrarion for the project; 
c a proposal idenrifying ehe need, ehe problem and the potential benefit that the 

projecc precends ro bring, including ehe benefits and coscs, performance and 
quality indicarors, and socio-economic indicators; 

d a market analysis, technical, legal, competition, economic and financial risk 
assessment; 

e an estimation of government supporc during the applicable fıscal years and ehe 

commirment to be assumed by the government; and 

f social impacr, environmental studies of the project indenrifying the affected 
popuJacion and sercing forth rhe micigation plan for possible damages during or 
as a resulr of ehe deploymenr and development of the project. 

 
/ncentives granted to private initiative projects 
Private proponenrs of PPP projects shaJI benefit from the following preferences: 
ıı reimbursemencof the costs of feasibility studies if ehe project is deemed of incerest 

but the proponent is not awarded rhe contract; 

http://www.stp.gov.py/
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b an advamage of 3-10 per cenr in the evaluation score assigned during the 

evaluation of the offer, depending on the size and complexity of the project; and 
c a waiver of the cosrs of submitting bidding documents. 

 
iü    Evaluation and grant 

Privııte i,ıitiııtive 
Once rhe privare parcy has filed the proposed project with ehe PPP Unic, the project will 
be evaluated by the Unit, rhe conrracting administration and the Ministry of Finance 
within 60 days, which may be extended. If the proposal is accepted, a declaration of 
public inrerest is issued by ehe governmenr and the private party musc file the studies at 
a feasibilicy level in accordance with rhe recommendations issued by the PPP Unit and 
the conrracting administration. 

The feasibilicy studies shall be analysed within 120 days, which may be excended. 
If the analysis is positive the governmenr shall approve the project and the bidding 
documents, terms and condirions shall be prepared for the public tender. 

 
Public initiative 
The public iniriarive initiares with the conrracting adminisrration stating rhe inrenrion to 

promote a PPP by public initiarive and chis must be informed to the PPP Unit rogerher 
with a brief summary of the project. 

The concracting adminisrration then files ehe pre-feasibility studies for the 
first evaluation; at this stage the information contained must be similar to that for a 
privare-iniciative proposal set ouc in subsection ii, supm, including: a value-for-money 
evaluation, a fiscal and financial budgerary impacc analysis, economic and social 
indicarors of profitabilicy anda proposal for the scope of the feasibility scudy. 

The projecc will be srudied by the PPP Unit and ehe Ministry of Finance within 
the terms set forth in the Regulatory Decree. If favourable opinions are issued, the 
conrracting adminiscrarion musr file a feasibilicy srudy, which musr contain additional, 
more comprehensive and updated studies, ali of them provided for in the Regulatory 
Decrce. 

 
1he biddbıg process 

In both cases, ehe bidding process may consist of a standard international tender 
procedure with or withouc a pre-qualification of bidders. 

in cerrain cypes of mulrifunccional projects rhat entail a high level of complexicy 
and in projects in which the proponents need to file costly and complex studies, a 
pre-qualificarion srage will be implemenced. 

 
V THE CONTRACT 

Payment 

Paymenr provisions shall be included in the bidding documents, indentifying ali 
comributions and costs, benefits, profits and remaining conditions. However, the  PPP 
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contract will contain in detail and with precision the exact composition of the public 
contributions and remunerations for the private pany, in line with the principlcs of 
transparency. 

The PPP Law and the Regubtory Decree do not contemplate a parcicular 
frequency or method of payments; this shall be proposed either by the private party in 
the project proposal or inserted in the bidding documents, depending mainly on the 
cype of project to be rendered (infrascruccure, services or boch) and its complexicy. 

 
ıı State guarantees 

Tnıstfimd 
To guarancee paymenc, Paraguay has introduced the mandatory creation ofa trust fund 
to fucilitate payment and guarantee timely payment and liquidicy on the part of ehe 
scate. The crusc will be administered by Financial Agency for Developmenc, the sole 
second-floor banking inscitute in Paraguay. 

The stace shall acc as the settlor of ehe emse through the Ministry of Finance, 
which is in charge of constituting the trust fund as a first step once the PPP concract is 
signed. Funds reserved for fucure PPP concract paymencs shall be transferred co the trusc 
accounc and kepe separaced from remaining scace liabilities. These funds shall not rerurn 
to the scace treasury and inscead remain for ehe sole and exclusive purpose of honouring 
any fucure assumed liabilities. 

 
Limitations to fi,ıure indebtedness 
According co mandacory norms provided for in the PPP Law, ehe Miniscry of Finance 
shall be responsible for assessing and regiscering the payment obligacions and concingenc 
liabilities the state assumes in the course of PPP contracts. The accumulated amounts of 
obligations and concingem liabilicies, net of income, assumed in PPP concraccs musc not 
exceed 2 per cenc of Paraguay's GDP for the previous year. Equally, the amount assumed 
for obligacions and concingencies, calculated yearly, musc not exceed 0.4 per cent of ehe 
GDP of the previous year. 

 
Transparency, publicity and control of the PPP process 

The PPP Law sets forch numerous mechanisms of cransparency, publicicy and concrol of 
ehe PPP process. To chis end a register of PPP projects has been created by the PPP Unit, 
which provides permanenc and up-to-date information by electronic means. The register 
contains ehe following information: 
a legal provisions applicable co PPP projects and process, current policies and 

approved plans; 
b a lise of approved public initiacive projeccs; 
c general and standard bidding documents; 
d  pre-feasibilicy studies and feasibilicy scudies of PPP projects wich the approval 

decrees and mandatory opinions; 
e pre-qualification calls and documents secting out the terms for pre-qualification; 
f decisions adopted in the pre-qualification process; 
g bidding documents for tenders, records of opening offers and awarding decisions; 
h PPP contracts and amendmencs; 
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ı cechnical, financial and accouncing informacion of PPP concracts; and 
; pledges, cruscs and conscicuced warrancies. 

 
Wieh respecc co mechanisms of concrol, ehe PPP Law provides ehe state wieh boch ehe 
authoricy and ehe ducy co carry ouc ehe planning, control, applicacion of sanctions, 
regulacory supervision and monicoring of rhe execution of a PPP Concracc. The 
concracring adminisuacion in coordinacion wieh ehe PPP Unit are in charge of concrolling 
ehe correcc execucion and compliance wieh ehe obligacions of ehe concraccs. 

Addirional control and transparency mechanisms are: 
a ehe annual public repon co be prepared and filed by ehe PPP Unit including ehe 

performance indicacors, goals, resulcs and targec achieved; 
b e>.."temal audics and an incernacional audit shall be commissioned by ehe Minisuy 

of Finance at leasc every four years covering ehe contingenc liabilities and 
compliance wirh all obligacions induding an evaluation of qualicy of services; 

c managemenc audics co verify ehe legal compliance and concraccual of boeh parcies 
d each December, performance indicacors refleccing qualicy-of-service levels shall be 

released; and 
e 

 

 
lll 

every semescer, ehe contracring administracion must release information regarding 
compliance wieh ehe rerms of ehe PPP conrracc. 

 
Oistribution of risk 

in relacion co ehe discribucion of risk, ehe Regulacory Decree provides a non-exhaustive 
lise of possible risks co be considered in PPP conrracts on a case-by-case hasis and 
according co ehe cype of conuacc and ehe possibilicy of irs occurrence: 
a consrruction and engineering risks, such as cosr overruns, project delays, defeccive 

construccion, price increase, geological problems, insu.fficient management, 
logistical and transport problems and unavailabilicy of land; 

b operacional risks, such as expected decrease in produccion, technical obsolescence, 
transport risks and risk management; 

c market risks, including the supply of goods and services, risks in ehe qualicy of 
primary goods and risks in the level of demand; 

d fınancial risks of ehe project, such as ehe unavailabilicy of funds, insufficienc 
shareholder capital co guaranree financial supporc, risks related ro variations in 
incerest races, inflarion risks and risks applicable to exchange rates; 

e political risks, such as risks of currency convertibilicy, unavailabiliryofland, local or 
regional auchoricies decisions obsrructing ehe roll-ouc of ehe projecc, nacionalisation 
risks, terrorism risks, contraccual non-compliance, risk of international confücr 
affecting multilaceral projeccs, risks during ehe compulsory-purchase process, 
risks associared with allocation of permits and auehorisations; and 

f risks derived from force majeure and forcuicous evencs. 
 

iv Adjustment and revision 

ppp conrracts may be adjusted or amended by means of ehe following proccdures. 
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llızilateral modificati.ons 
A unilaceral modificacion to a PPP concract may only be introduced if ehe concraccing 
adminiscrarion has ehe supporc of ehe technical opinion of ehe PPP Unir, ehe Seaee 
Attorney General, ehe Minisrry of Finance and a technical repon taking into accounc 
public-inceresr considerations and an eseimation of possible compensation. However, 
ehe concracring administration muse compensate ehe private pany for possible damages 
that may have occurred upon ehe aleeration of ehe economic equation. The contracting 
adminisrracion may only inrroduce modifications ehat represent 15 per cent of ehe 
contract price (total invesrment). 1he private parcy must be compensated for any such 
modifications. 

 
Mııtıuı/J.y agreed modificatio1ıs 
The conrraccing adminiscration and ehe private parcy may agree to modify certain aspects 
of the conrract, such as ehe qualicy-of-service levels and technical standards, erying at ali 
times to abide by ehe original nature and object of ehe contract. 

Boeh pareies may only modify up to an amount ehar represents 30 per cent of ehe 
contract price (total investment). 

The privare parcy is encicled to corresponding compensation in case ehe agreed 
changes imply a less favourable economic resule than in ehe original concract. 

 
Modificati.ons or amendmeııts arising out of force rnajeure orfortuitous events 

Upon ehe occurrence of such events, ehe private parcy may requese ehe suspension of ehe 
execucion of the comract and upon verification of ehe damages incurred by ehe private 
parcy, ehe compensacion for such damages, subjecc to ehe provisions and procedures 
provided for in ehe Regulacory Decree. 

 
v Ownership of underlying assets 

The PPP contract will determine ehe existing or future assets that are propercy of ehe 
contracting adminisrracion or oeher scaee agencies, which will be granted in favour of 
ehe privace parcy with a righe to use and with ehe obligation to reeurn ehem to the 
contracting adminiscration at ehe end of ehe concract. 

Assets acquired by ehe private parcy ehae are direcdy relaeed eo ehe PPP contract 
may not be transferred separately, nor be subject to any pledge, lien or securiry except 
wieh consent of ehe contracting adrninistration. 

 
vi Early termination 

The PPP concract may be terminated upon a material breach of contrace by ehe private 
parcy according to a resolucion reached ehrough ehe dispuee resolution mechanism. 

In eurn, ehe contracting administration may eerminate ehe contrace for 
public-interest reasons in accordance with ehe terms of ehe PPP contrace and upon an 
agreed paymem of compensation for damages. This may occur in case ehe work or service 
hired has become unnecessary for ehe saeisfaceion of public needs or requires a redesign 

or complementary work ehac exceeds 30 per cent of the contract price. In chis case, the 
privace parry is entided to compensacion payment to be calculaeed upon crieeria set forth 
in ehe Regulaeory Decree. 
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Any discrepancy regarding ehe compensacion arnounr or oeher aspeccs shaJI be 
resolved by rneans of ehe dispuce resolurion mechanism, which includes ehe opinion of 
a rechnicaJ panel. 

 
VI FINANCE 

Accord.ing co rhe governmenr's current investmenc plan, which includes major 
infrasrrucrure projeccs, many of rhese projeccs aJready counr on partial or complete 
financing eieher by incernationaJ organisations such as ehe Inrer-American Developmenc 

Bank or ehe CAF - Developmem Bank of Latin America. ln ehe case of road works, 
anoeher source of financing would be ehe concession regime. 

 
VII RECENT DECISIONS 

The Regulacory Oecree, which secs out ehe specific rules and derailed provisions governing 
ehe PPP process and comraccs has been in force since March 2014, eherefore Paraguay is 
scill in ehe initial seages of PPP implementation. 

Neverrheless, ehe basis for implementation, including ehe enactmenr of ehe PPP 
Law, irs Regularory Decree, ehe appointment of selecred specialised personnel in all levels, 

training of civil servancs and ehe idenrification of ehe governmenr's inrended medium 
and long-rerm investmenc projeccs has been carried out in a serious and unprecedenredly 
rransparenc manner shown in ehe sharing, disrribution and publication of ali kinds of 
informacion regarding governmenr plans. 

The government is currendy handling an incerescing avaJanche of incernacionaJ 
companies, organisacions, financiaJ insritutions and ehird parries demonsuaeing genuine 
inceresc in ehe furure projects and offering, vira! informacion and recommendations 
based on real imernacionaJ experience on PPP concraccs. 

 
VIII OUTLOOK 

In ehe coming years we foresee a posicive implemencaeion of PPP agreemencs. The 

roadmap for ehis has been shared and chere is incerese in PPPs in borh ehe public and 

privace sectors. 
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PERU 
Migııel Sdnchez-Moreno Cisneros and Pierre Nalvarte Salvatierra1 

 
 
 
 
 

 
I    OVERVIEW 

In ehe course of the past 20 years, public-privace parmerships (PPPs) have become a 
major mechanism for ehe implemenration of huge public infrastructure and utilicy 
projecrs in Peru. PROINVERSION2 has awarded projecrs involving a proposed global 
invesrmem of almosr US$29 billion, in ehe form of concessions, private initiatives, and 
ocher underrakings, over ehe past 15 years.3 

Although rhis mechanism has been vastly used in the transportation secror, 
there is much yet to be done in other sectors, like sanitation, in terms of investment in 
infrascruccure as well as in improvemenc of ehe qualicy of services. 

Therc is also keen interest in using PPPs to enhance infrastructure and services 
in ehe areas of urban cransportation, health, education and justice. Norwithstanding 
advances in the organisation of PPPs, there is stili much to be done in our country, 
and furure administrations have the responsibilicy to preserve suitable conditions for 
attracting private investment Aows. 

 
il   THE YEAR iN REVIEW 

The principal projects awarded in 2015 include: 
a four projects for ehe installacion of broadband and İnternet access, ro serve 

1,344 localities in the interior in benefit of more chan 700,000 people. The 
commirced invescment has reached US$178.5 million. 

 
 

 

Migucl Sanchez-Moreno Cisneros is a partner and Pierrc Nalvarcc Salvaticrra is a sc:nior 

associare at Rosscll6 Abogados. 

2 Private lnvestmenc Promotion Agcncy. 

3 Sourcc: PROJNVERSION. 
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b The new elecrricaJ subsration in Carapongo, ar an esrimared invesrmenr of over 

US$42 million, which will permit to centra1ise power disrribution in Lima and 
make it more efficienr. 

c The 220kV Azangaro-Juliaca-Puno transrnission line, involving a commirred 
investmenr of over US$33 million, which will help transmir electriciry to new 
power srations in ehe southern part of ehe counrry. 

d The 220kV MonraJvo-Los Heroes rransmission line, involving a committed 
investmenr of over US$20 million, which will improve the power supply to ehe 
city of Tacna and irs area of influence. 

 
The principaJ projects pending award are: 
a Lines 3 and 4 of Lima's Metro (metropolitan bus service). Considering thar the 

committed invesrmenr for Line 2 is approx.imately US$5 billion, a significant 
investmenr is expecred for Lines 3 and 4. 

b Headwork structure (obras de cabecera), a sanirarion projecr designed ro capture 
more warer, plus expansion of ehe water treatment plant, and expansion of the 
warer distribution capacicy: an estimated investment of US$600 million. 

c The Huancayo-Huancavelica Railway: Rehabilitation of 128km of railway, with 
a commirred invesrment of around US$200 million. 

d San Gaban III hydroelectric sration, a power station with an estimated ourpur of 
200MW and a committed investment of over US$400 million. 

 

m  GENERAL FRAMEWORK 

i Types of public-private partnership 

in Peru, PPPs are classified by their funding source as: 

 
Self-fimded PPPs 
These PPPs are exclusively financed with income generated by ehe project. The mosc 
notorious cxamples are the Jorge Chavez InrernaeionaJ Airport4 and Callao's North 
Wharf,5 each involving a commirred investment of approximarely US$l billion, financed 
solely with the income obeained from the use of infrastructure. 

 
Co-fantkd PPPs 
PPPs sustainable only wieh a direct government concribution eo ensure recovery of the 
investment, and even - in certain cases - subsidise operating and maintenance costs. One 
such exarnple is Line 2 of Lima's metro,6 a project involving a committed invesrment of 
abouc US$5 billion, viable rhanks ro co-financing by the state. 

 
 
 
 

 

4 Concession Contract signca on 14 Fcbruary 2001. 

5 Conccssion Contracr signcd on 11 May 2011. 

6 Concession Contract signcd on 28 April 2014. 
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PPPs are classified by origin as: 

 
Creııted ı-hrough public İ1ıitiııtive 
All the PPPs created on rhe initiativc of ministries, regional governmencs and loca! 
governmenrs. As such, rhese projecrs musr go ehrough a planning srage, which means 
that they must be included in rhe Multi-annual Repon on lnvestments in PPPs,7 and a 

fommlation scage, at which poinc it is derermined wheeher ehe PPP will be self-funded 

or co-funded. For exan1ple, ali ehe PPPs in rhe airports sub-secror have been creared on 

the governmenr's initiacive. 

 
Created by private initiative 
Our legal framework permies ehe submission of unsoliciced proposals for borh self-funded 

as wdl as co-funded projeccs. 
\xrhereas ehe projecc is proposed by ehe privare seccor, it does not have co go 

through ehe planning scage. Ünce ehe projecc is evaluaced, it is formulated by rhe 
comperenc entity. Nororious cases of unsolicired proposals are the wasrewaeer treatment 
planc ar La Taboada8 and ehe concession of the Yellow Line (viaduce) projecr,9 ehe latter 
involving a commirred investment of over OS$700 million. 

According ro ehe type of contrace, PPS are classified as: 

 
Concessions 

This is ehe mose common form of PPP in Peru, eseablished primarily under Build-Operaee-
Transfer (BOT) and Build-Own-Operaee-Transfer (BOOT) contracts. There are 
numerous exarnples of concessions involving roads, ports, airports, railroads, sanicacion, 
energy, hydrocarbons, ete. 

 
Oıher types of coııtracts 
Our legal framework permirs ocher cypes of concraccs for the creaeion of PPPs, such 
as managemenc concraccs, joinc venrure agreemems, silene partnerships and others 
auehorised by ehe law. 

Oeher cypes of contracrs have been carefully used by the healeh secror in Essalud 

(mixed concraces combining a surface contract, a conscruction concrace and a services 
conuacr), and for ehe managemenc of Hospical del Nifio (Children's Hospieal)10

. Ocher 
acypical comraccs have been used in the juseice seccor for the implemencation of mobile 
phone jarnmers.11 

 
 
 
 
 

 

7 Anide 14, Supreme Dccrec 410-2015-EF - lmplcmenting Regulations of the law governing 

PPPs. 

8 Concession Conrract signed on 04 August 2009. 

9 Concession Conrract signed on 12 November 2009. 

10 Managemenr Contract signed on 13 October 2014. 

l 1 Services Contracc signed on 17 October 2014. 
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ii    The aud1orities 

The authorities involved in ehe planning, formulation and development of PPPs are the 
following: 

 
1he Promotion Agency 
The Agency for ehe Promotion of Private Investmem (OPIP) is the governmem entity 
responsible for handJing ehe process of creation of the PPP, which includes the following 
stages: formulation, struccuring and transaction (bid or auction). 

The OPIP is ehe local government (municipaliry) in ehe case ofa project of local 
scope (e.g., an urban road). 

The OPIP is the regional government in ehe case ofa projecc of regional scope 
(e.g., ehe Olmos Irrigation Projecc).12 

In ehe case ofa projecc of nacional scope, rhe OPIP is PROINVERSION, ehe 
entiry especially created for ehe promorion and development of PPPs. 

In exceptional cases, the comperent OPIP for a PPP could be a Ministry if rhe 
amount of ehe invesrmenr ranges between 10,000 and 15,000 UITs13 (minimum caxable 
unics). 

 
1lıe public entity 
The public emity is the government entity co which ehe infraserucrure and/or utiliry will 
be transferred once ehe PPP is dissolved. lhe public enriry is the counterparry in a PPP 
contract wieh ehe privaee sector. 

For example, in ehe case of PPPs engaged in major naeional roads, the public 
entity is ehe Ministry of Transportation and Communicaeions, and ehe OPIP is 
PROINVERSION. 

However, in certain cases ehe same governmenc body can acc as the OPIP and 
public enriry, as in the case of projects of regional and local scope (except if ehe projecr is 
assigned by agreemenr to PROINVERSION). 

 
1he Ministry of Economy and Finance 
This is the entity responsible for regulating ehe National Syscem for ehe Promocion of 
Privace lnvescment. irs main funccions include: 
a pass a favourable opinion on the proposed PPP during ehe formulation scage; 
b pass a favourable opinion on rhe declaration of interese of unsolicited proposals; 
c pass a favourable opinion on the final version of the proposed PPP contract; 
d passa favourable opinion on proposals for the modification of PPP contracts; and 
e pass a binding opinion regarding ehe interpretation of ehe rules governing PPPs. 

 
In all ehe foregoing cases, the favourable opinion of ehe Minisrry of Economy and 
Finance is an essenrial condition to go ahead with ehe process. 

 
 

 

I 2 Conccssion Contract signed on 11 June 201l. 

13 Onc UIT is equjvaJenc to Si. 3,950, thac is, a !inle over US$1,000, considcring thc cxchangc 
ratc: dfective in January 2016 (3.45). 
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7},e Regulatory Ageıuy 
In areas where thcre is an cscablishcd regulacory agency (e.g., cransporcacion, sanicacion, 
energy), this agency musr issue a non-binding ccchnical opinion on the final version of 
the PPP comracr as well as on any proposals for modificarion of ehe contracc. 

 
PROINVERSION 
This agency is the OPIP for mosr projeccs of national scope and ocher projecrs of regional 
or loca1 scope, if delegaced on it by agreement. 

Although this agency specialises in PPPs, it has a wealch of valuable experience 
thar is useful for assiscing and supporcing orher governmenc encicies in their task of 
promoring PPPs. 

 
7lu coııtrolliııg body 
The office of the Comroller General of rhe Republic issues a prior report in respect of 
PPPs involving a commitmenc by ehe srace in ehe form of co-funding or guarantees. 

The work of this office focuses on prevenring and dececting irreguJar acts by 

public officials, if any. 

 
üi General requirements for PPP contracts 

The general rerms and condicions thae musc be included in every PPP conrract are ehe 

following: 

 
Pricing regime 
A PPP may gram co a privace parcy ehe righr eo operare or use an infrastruccure or 

service. Consequently, eicher of ehe following cwo ahernarives musc be chosen: escablish 
the pricing regime in ehe contrace, as done in the case of roads and airports or eseablish 
thar the prices will be decermined by ehe reguJacor, as done wieh some co-funded PPPs. 

 
Indices far assessing the quality of the service 
üne of ehe principles of PPPs is ehe use ofa results-based approach. Th.is means ehae a 
PPP is not essenrially interested in ehe how (ehe means) bur rather in the ouccome. This 
is rranslared into ehe quality of ehe work and services, which must be assessed using 
objcctive indices, insofar as possible. 

 
Ri.sk di.stribution 
The legal frarnework establishes that PPPs are structures that incorporate risks and 
resources, preferably private14 ones. This means rhat ehe private sector must assume most 
risks, such as risks arising from the design, construction, qualicy of rhe service, ere. 

Depending on rhe cype of PPP, ehe state can assume or share the risk related to 
ehe demand. 

 
 
 
 
 
 

14 A.rcicle 1 l of Lc:gislacive Decree 1224 - Ley de APP. 
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Economic-fınancial equilibrium 

PPP concraccs may include an economic-financial equilibrium clause, which will apply 
only if changes are inrroduced in ehe applicable legislaeion.15 

In such case, ehe scace may compensate ehe privaee inveseor in some way for the 
losses or damages suffered by ehe latter asa resule of ehe change in Jaw. 

 
Arbitrntio,ı ngreeme,ıt 
The legal framework escablishes rhae ehe dispure resolution mechanism of a PPP is 
recourse ro arbirration.16 The conrracrs conrain a mechanism rhar provides for direct 
negoriacion in first instance and ehe oprion of seeking a 'friendly mediator'.17 

Depending on ehe amounr involved, ehe dispure may be referred to nationaJ or 
incernational arbitration. in ehe !arter case, ehe Incernaeional Cemre for Seeclemenc of 
lnvesrmenc Oispuces is generally used. 

 
IV BIDDING AND AWARD PROCEDURE 

ı Expressions of ineerest 

in ehe case of PPPs creaced on ehe governmene's inieiarive, depending on ehe magnieude 
of ehe projecr, PROINVERSION promores and adverrises ehe projecr naeionally and 
incernacionally. This promotional accivity generally includes road shows in various cities 
in ehe Unieed Seaees, Europe and Asia. le is imporcanc to noee ehat one of ehe purposes of 
PPPs in Peru is to promoee compeeition, insofar as possible. 

In ehe case of unsolicieed proposals, ehe governmenr publishes ehe general 
descripeion or type of projeces in respecr of which it wouJd welcome proposals from the 
privace seccor. 

 
ıı Requests for proposals and unsoliciced proposals 

Govenımeııt initiatives 
The OPIP publishes ehe bid terms concaining the technical and financial requirements, 
for companies inceresred in pareicipating in the process. 

The eechnical requirements are incended to verify the financial solvency of the 
bidder eo carry ouc ehe implemenraeion of the project without problems. 

 
Unsolicited proposııls 
in ehe case of projects submitted by ehe privace seceor, ex ante requirements cannot be 
escablished, but the legal framework escablishes thac one essemial element for evaluacing 
ifan unsoliciced proposal is accepcable is a review of the eechnical and fınancial capacity 
of ehe bidder, based on ehe characceristics of ehe project. 

 
 
 
 
 

15 Anide 58 del Decreco Supremo 410-2015-EF. 

16 Anide 23 of Lcgislative Decrec 1224. 

17 Anide 67 eıseq of Supreme Dccrce 410-2015-EF. 
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ıu   Evaluation and award 

Broadly, ehe process of eva.luation and award is carried out as follows. 

 
lııitial pnrticipation 
ünce ehe bid terms are published, rhe interesred parries pay a fee for rhe righc to 
participate in the bidding process; the prospeccive bidders rhen submic queries on the 
bid terms and suggestions regarding ehe proposed contracts. 

 
/11ternctio11 

Generally four to six successive versions of the original contract are published, caking 
into account the bidders' suggestions and ehe opinions of other entities involved in the 

process. 

 
Pre-qııalificatioıı 

Simultaneous to the preceding interacrion, a deadline is ser for the interesr bidder to 

cerrify prima facie to the OPIP thac ic meets the established technical and financial 
requiremencs. To rhis end, rhe bidder musc submit financial statements, powers-of-
attorney, concracts, certificaces, and so on. 

 
Teclmicnl proposal 
A.fter ehe bidder is pre-qualified, it submits ehe cechnical and economic proposals. The 

cechnical proposal is evaluaced firsc, and generally considered approved or not approved. 

Thar is, ehe proposal is not assigned a specifıc racing, but racher approved or not approved 

before advaııcing to the evaluation stage. 

 
Ecoııomic proposal 
This is ehe last evaluation scage. The winning bid is selecced based on objeccive criteria 
(highesc amounc payable in bendir of the scace, lowesc subsidy requesced, ete.). However, 

many cied bids have occurred, requiring a second or third round to define a winner. 

 
Awnrd and signing of the contract 
ünce the winner is selecced, the award İs publicly announced and a deadline is set for 

compliance wieh rhe requiremencs established in rhe bid terms before ehe concracc can 
be signed, that is, incorporarion of ehe new legal enrity (special purpose vehicle), posciog 
of the necessary guarancees (performance bond) and obcaining the necessary insurance. 

 
V THE CONTRACT 

Payment 

Payments by the private party to the stııte 
Some conrracts provide for paymenc by the private party ofa cercain percenrage of irs 

income in bendir of ehe state. For example, under ehe concession of ehe Jorge Chavez 
Inrernacional Airporc, ehe concessionaire pays 46 per cenr of irs income co ehe scace, 
and under ehe concession of Red Vial 6 (Uma - Ica Highway), ehe concessionaire pays 
18.61 per cent of irs income to ehe state. 
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lhe payment is made monthly and it is conrrolled by the regulatory agency. 

 
Payments by the state to the private party 
Some co-funded PPPs esrablish that the state must pay a fixed periodic amounr to ehe 
privaee party to enable ehe latter to recover ehe invesrmenr made, as well as rhe costs of 
operation and maintenance. 

For example, the concessions for ehe lnteroceanic Highway establish rhe obligation 
of the srate to pay to ehe concessionaire an annual payment for rhe work fara period of 
15 or 20 years following completion of ehe works. 

 
ii State guarantees 

There are two cypes of guarantees. 

 
Fi11a1ıcial guar111ıtees 
These gua.ranrees are automatically enforceable, similar to a bank guarantee. To set up 
these gua.rantees, express approval from the Ministry of Economy and Finance18 and 
enactment ofa Supreme Decree are required. Financial guarantees have been issued for 
the Olmos Warer Transfer project and rhe Noreh Amazonas Highway. 

 
Non-jiıumcial guarantees 
These guarantees are eseablished in the contracts; rhey are not auromarically enforceable, 
and are appHcable in certain cases subject ro a verification procedure, e.g., the guarantees 
covering a minimal income or demand included in importam road concessions, such as 
Red Vial 5, Red Vial 6 and Autopista del Sol (Road Network 5, Road Network 6 and 
Motorway of ehe Sun). 

 
iii Risk CÜstribution 

.A5 sraeed above, ehe aim for PPPs is ehat the private sector will assume most risks, wirhour 
disregarding ehe principle ehat ehe risk must be borne by ehe party in a position ro do so. 
The main risks for PPPs include: 

 
Design risks 
Generally, ehe final design of ehe project is the responsibility of ehe private party. 
Consequently, it is reasonable for ehe privare parry to bear the risk of defects in the 
design of ehe project. 

 
Constructum risks 
The privace parcy is responsible for carrying out the work, so ic bears the risk of and 
is responsible for delays in performance of the work or defects in the quality of the 
workmanship. 

 
 
 
 

 

18 Artidc 26 of Legislarivc Decrec 1224. 
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As for che cost of the work, in some PPPs ehe state has assumed part of ehe risk 

o,,f..ariacions in the project budget, but lacely ehe form of concrace used relieves the staee 
from this risk (lump-sum concract). 

 
Qualiry risk 

The privace pany is responsible for carrying out ehe work and providing ehe services; 
consequently, iris responsible for tl1e qualicy of the work and ehe services. If any problems 
or defeccs are deeected, che private parcy hast ehe obligaeion to remedy ehe problem or be 
subjecr eo tl1e imposition of penaleies or sanceions. 

 
E1wiro1111ıe11tal risks 

Em'ironmencal risks are borne by ehe privaee parcy, as chis parcy is responsible for preparing 
ehe environmencal impace scudy and implementing environmencal mieigation aceions. In 
exceptional cases, ehe seaee is responsible for environmental liabilieies produced prior co 
che transfer of che projecc co a privace parcy. 

 
Reguuıtory risks 

This risk is assumed by the scaee, subject co certain condicions. A clause providing for 

ehe rescoration of che economic-financial equilibrium in case of variation of ehe income 

from che projecc or project costs as a resule ofa change in law is inserted in ıne concraces. 

 
Mo11ey exchange, infiation and interest risks 

These risks are mitigated in ıne contract by setting a price in US dollars and including an 
infiation-adjuscmenc formula. The risk relating ro rhe interest rate is generally assumed 
by ehe private parcy. 

 
iv Adjustment and revision 

The modificacion of PPP concracts must follow a srrict procedure outlined in ıne currenc 
legal framework. 

For chis purpose, a joinc evaluarion process is carried ouc by ehe public encicy, ehe 
regulacor, ehe O PIP and che Minisery of Economy and Finance, which meee eo analyse che 
addendum proposed by ehe privare parcy and propose changes rhereto, as appropriate.19 

Subsequencly, each of ehese entieies issues an opinion in writing, but ehe posieions 

of ehe public enciey and  of ehe Minisery of Economy and Finance prevail. 
It should be noted that ehe legal framework has become striceer, mainly because of 

ehe numerous addenda co PPP contraccs proposed becween 2006 and 2010. 

 
v Ownership of underlying assets 

In mosc PPPs in Peru, ehe ownership of ehe assets is reeained by ehe state. This is ehe 
cypical casc in BOT projects. The privaee inveseor designs, buil9-5 and operates ıne 

infrascruccure, but ownership of ehe assets is at all eimes in ehe hands of ıne stace. 
 
 
 

 

19 Arcicle 53 et seq. of Supremc Decrec 410-2015-EF. 
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Exceprionally, in projecrs involving transmission Ünes and gas pipelines, rhe 

ownership righrs are held by ehe private party during ehe term of ehe concrace. Larer, 
when ehe PPP is eerminaced, ownership of ehe property reverrs co ehe seace. 

 
vi Early termination 

AH PPP conuacrs escablish some mechanism for reimbursemenc of ehe amounc invesced 
in conscruction of ehe work or repayment of ehe financing granced for chat purpose, in 
ehe evem of termination. 

The concracrs specify ehe causes of terminacion, ehe cermination procedure, the 
remedy period and provide far nocificacion co ehe auehorised creditors, if any. in some 
conuacts, ehe credicors are also given ehe opportunity to remedy ehe problem and avoid 
ehe cerminacion of ehe concracc. 

The scace has ehe righc co unilacerally cerminace ehe concracc, giving prior norice 

wiehin a specified period (e.g., six monchs), and subjecc to reimbursemenc of rhe 

invescment made. 

 
VI FINANCE 

The responsibility far financing ehe projecc is assigned co ehe privace pany, which muse 
decermine whechef co obcain funds from a financial inscicucion, ehe capical market Of 
relaced companies. Nocwichstanding ehe faregoing, at ehe time of drafting ehe concracc, 
one of ehe main aspects considered is thac ehe project must be bankable. 

Evemually, ehe state may authofise ehe issue of guafantees in benefie of ehe cfedicors, 
such asa morcgage on ehe concession. Consequencly, in the evenr of non-payment by ehe 
PfİVate party, ehe creditofs may incervene and auceion ehe concession fİghcs to recovef ehe 
unpaid amounc. Generally, an efforc is made to include in ali PPP conuacts a mechanisrn 
chae ensufes - co a greaeef Of lessef extene - repaymenc of ehe funds used co make ehe 
commiceed invescments. 

 
VII RECENT DECISIONS 

The  new law governing PPPs- Legislaeive Decree 1224 and irs implementing regulaeions 
- Supreme Decree 410-2015-EF - was published in 2015. 

The new law sanctions a new legal framework applicable to PPPs, which imposes 
srriccer concrol of ehe use of ehis mechanism and confırms ehe position of ehe Ministry of 
Economy and Finance as ehe governing entiry of the national system for ehe promocion 
of privace invesrmenc. 

Under ehis new legal framework, budgetary aspects are carefully scrutinised and 
ehe e:x:renc char public resources can be committed, as firm commitmems or contingenc 
commitments, is feviewed throughout ehe pfocess of creation of ehe PPP. Under ehis 
perspecrive, it will become increasingly difficult to obtain guarancees from ehe state fof 
future PPP concracts. 
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VIII OUTLOOK 

Principal achieYements 

:\s an e..\:ample. four PPP contracts th:ıt conremplate commicred investmcnts of morc 
than l SS1. 7 billion have been signed in the airports subsector, most noc:ıbly thc 
contracrs rdated to the Jorge Ch:ıvez lnternacionaJ Airport and ehe new lnternational 
.-\.irport in Chinchero, Cusco. 

The infrasrrucrure covered by one concession includes 20 airports, with an 
accumulated traffic on domestic and international flights of more rhan 180 million 
passengers, an :ıccumulared income of nearly US$2 billion from rhe Jorge Chavez 
Inremacional Airporr only, andan accumulared income of over 2.3 billion sols (Peruvian 
rurrency) from other regional airporrs. 

Mosc of the PPP conrracts signed refer ro the roads subsecror, a total of 16. These 
concr.ıas conremplace invesrrnent commitments of more chan US$4.4 billion, mosc 
norably the concession conrracts relating to ehe Inceroceanic Highway. 

In this case, the infrasrrucrure assigned under one concession covers almost 
-.000km of road nerworks, with an accumulaced roll income of more rhan 3.4 billion 

sols. 
in the case ofhighways, ehe quality of rhis service has been good, as ali assessments 

by rhe regulacory agency (OSITRAN) have reported a level of compliance exceeding 

95 per cenr of the respective indices. 

 
ii    Main challenges 

PPPs have been successfully used in the transportation secror (roads, ports, airporrs and 
raihvays), and, ro a lesser extent, in ehe sanitation and agriculcural seccors. 

However, ehis mechanism has not yet been used in the education, health and 
jusrice seaors, only to mention a few. Alehough efforts have been made for many years 
to implemenr PPPs in ehese areas, ehis has been prevenred by many legal, institutional 
and social obstacles. 

Another challenge ehat must be met is ehe promotion of PPPs among regional 
and loca! governments, which sometimes lack adequately trained personnel to perform 
this r.ask 

Finally, though not less importanrly, another challenge to be overcome by the 
srace is to complete wiehin reasonable time frames rhe task of expropriating lands 
and eliminating inrerferences. This problem has unfortunarely delayed for years the 
irnplemenration of various infrasrrucrure projects on rhe rerms stipulared in PPP 
conrraccs. 
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Chapter 17 

 

PHILIPPINES 

Mıırievic G Rıımos-Afıonuevo and Arlene M Mımeja1 

 
 
 
 

 
I    OVERVIEW 

in Üne wieh the state policy set out in ehe Philippines Constitution to recognise the 
indispensable role of ehe private sector in national growth, encourage privare enterprise 
and provide incenrives to attract needed investment, ehe Philippine government has long 
resorced to public-private partnerships (PPPs) to address problems of national interest. 
Even before ehe enactment of specific legislation on PPP arrangemencs in 1990, the 
government enrered inro PPPs in ehe 1980s to respond to a power shortage. The first 
build-operate-transfer (BOT) agreement was executed in 1989 between the National 
Power Corporation and Hopewell Energy Management Ltd for the construction and 
operation ofa power station in Navotas.2 

in 1990, Republic Act No. 6957 (the BOT Law) was enacted to provide a 
legal framework for PPP arrangements, particularly, through BOT and build-cransfer 
(Bn arrangements. Amendments to ehe BOT Law were introduced in 1994 through 
Republic Act No. 7718, which serves ro broaden ehe types of PPP schemes and introduce 
provisions governing unsolicited proposals, direct negotiations and special incentives for 
cercain registered projects. 

Wieh specific laws in place, PPPs have been used co boost ehe Philippines' 
infrastructure development programme, including ehe establishment of facilities 
for agri-business development, transporcation and road development, water supply, 
relecommunication and information technology, environmental protection, property 

 
 
 
 

 

Marievic G Ramos-Afionuevo and Arlenc M M�neja are partners at SyCip Salazar Hernandez 

& Gatma.itan. 

2 Maria Joy V Abrenica, 'Conrracting for Power: The Philippine Case', availablc at www.adbi. 

org/filcs/2004.12.6.cpp.casc.philippines.pdf (last accessed 7 January 2015). 
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devdopment, healeh and education, to name a few.3 Of these, the transportation and 
road sectors have notably been attracting substantial private investment wieh contracts 
involving consuuction of highways, construction, operation and maintenance of railway 
sysrems, and ehe development and modernisation of ports. 

 
il   THE YEAR iN REVIEW 

Recently, ehe government has awarded contracts for the following projects: the PPP 
for ehe Daang Hari-SLEX Link Road (Muntinlupa-Cavite Expressway) Project; ehe 
School Infrasuucrure Project (Phase I and II); ehe NAIA Expressway Projece (Phase 
II); ehe Modernization of ehe Philippine Orehopedic Center (ehe MPOC Project); ehe 
Aucomatic Fare Collection System; ehe Mactan-Cebu lnternational Airport Passenger 
Terminal Building (ehe MCIA Project); ehe LRT Line 1 Cavite Extension, Operations 
and Maincenance Project (LRTl Project); ehe lntegrated Transport System Project 
(Souehwest Terminals); ehe Cavite-Laguna (CALA) Expressway; South Integrated 
Transport System Project; and ehe Bulacan Bulk Waeer Supply Project.4 

The government also commenced ehe public bidding for ehe Laguna Lakeshore 
Expressway Dike Project; ehe LRT Line 2 Operation & Maintenance Project; ehe 
New Centennial Waeer Source Kaliwa Dam Project; ehe operations, maintenance and 
development project involving ehe New Bohol (Panglao), Laguindingan, Davao, Bacolod 
and lloilo airports; ehe Davao Sasa Port Modernization Project; ehe Regional Prison 
Facilities; ehe Road Transport iT lnfraseructure Project (Phase II); ehe Civil Regisery 
System Wormation Technology Projece (Phase II); ehe North-Soueh Railway Projece 
(Soueh Line); and ehe LRT Line 6 Projece. 

The government also allocaeed about 30 billion Philippine pesos for ehe Risk 
Management Program in ies 2015 and 2016 budgees, which is intended eo answer 
for commiements made by, and obligaeions of, ehe government under ehe concession 
agreements in respece of PPP projects, subjece to ehe fulfillment of certain conditions.5 

Also, PPPs have been included in ehe Investment Priorities Plan, which sets forth ehe 
areas of investment for which ehe Philippine government provides incentives, for ehe 
years 2014 to 2016.6 

 
 
 
 
 
 

3 The Build-Operate-And-Transfer Center, 'The Philippine PPP Program', available at 

www.philippineconsulatela.org/Trade/02b_Primer%20-%20The%20Philippine%20PPP%20  

Prograrn.pdf (last accessed 7 January 2015). 

4 The Public-Private Parcnership Cemer, List of PPP projects, available at http://ppp.gov.ph/ 

wp-conren t/uploads/2016/01/PPP-Projecrs-Pipeline-Chart_05JAN2016.pdf. 

5 Special Provisions 7, Articlc XLIV, Unprogrammcd Fund, of Rcpublic Act No. l 0651, 

General Appropriations Act of 2015; Special Provisions 4, Article XLI, Unprogrammed Fund, 

of Repubüc Act No. 10717, General Appropriations Act of 2016. 

6 Office of the President, 2014 Investmenc Priorities Plan [Memo. Order No. 74] 

(28 October 2014). 

http://www.philippineconsulatela.org/Trade/02b_Primer%20-%20The%20Philippine%20PPP
http://ppp.gov.ph/
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111 GENERAL FRAMEWORK 

Types of public-private partnership 

Under ehe BOT Law and irs 2012 Revised Implemencing Rules and Regulations (ehe 
BOT Regulacions), ehe principal concraccual arrangemencs for PPPs include BOT, BT, 
build-own-operace (BOO), build-lease-cransfer (BLT), build-cransfer-operate (BTO), 
conrracc-add-operace (CAO), develop-operace-cransfer (DOT), rehabilirate-operate-
rransfer (ROT), rehabilicace-own-operate (ROO). Other contractuaJ schemes may, 
however, be undercaken upon approval by rhe President. Of ehe PPP projeccs awarded 
in 2014, ehe 17 billion peso MCIA Projece and ehe 5.69 billion peso MPOC Projecr 
are BOT projeccs, while ehe 65 billion peso LRTl Projecr, the 15.5 billion peso NAIA 
Expressway Projece and ehe 26.5 billion peso Skyv,ıay Seage 3 Project are BTO projects. 

 
ıı    The authorities 

The PPP Center,7 an agency of the Nacional Economic and Developmenr Auehority 
(NEDA), is a specialised body wich particular focus on PPPs. le coordinares and monicors 
PPP projeces implemenced under ehe BOT Law, assiscs implementing agencies (IAs) 
and local government units (LGUs) in ehe prepararion and developmene of projecrs 
and serves asa reposirory of information on the status of projecrs, copies of unsolicired 
proposals and orher relaced documents received by IAs and LGUs. 

PPP projeces are also subjece eo approval by different bodies as follows: (1) 
NEDA's Invesemenc Coordinating Commietee (ICC) must approve national projects 
costing up eo 300 million pesos; and (2) upon ehe recommendacion of ehe ICC, ehe 
NEDA Board muse approve naeional projects costing more ehan 300 million pesos and 
negoeiaeed projects (regardless of ehe amounc). For loca! projects, approval by the proper 
local legislarive body is required. 

The proposed PPP contract is subject eo review by ehe Office of ehe Government 
Corporare Counsel, Office of ehe Solicieor General or any other entity prescribed by law 
as ehe statutory counsel of ehe procuring entity. The head of ehe 1A or LGU concerned 
approves the reviewed PPP contract. If required, rhe Departrnent of Finance should 
also review the draft contract of projeces of naeional government agencies, local projeccs 
involving funds of ehe nacional government and local projects requiring ICC approval. 

 
iii   General requirements for PPP contracts 

PPP projects eligible to be implemented under ehe BOT Law are those involving 
infrasrrucrure or development projects, including, but not limited to, power plancs, 

 
 
 

7 Secrion l .3 (e), Rule 1, BOT Rcgulations. The PPP Center is the successor of the BOT 

Center and Coordinating Council of the Phüippine Assistance Program, ehe agency 

mandated under Section 12 of ehe Acc co coordinace and monitor projeccs implemented 

under ehe Act, pursuant co Administrative Order No. 105 (Section 1989), as amended by 

Administracive Order No. 67 (Seccion 1999), as amended by Administrative Order No. 103 

(Section 2000), and Executive Order No. 144 (Section 2002), as amended by Execucive 

Order No. 8 (Section 2010). 
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highways, ports, airports, canals, dams, hydropower projects, water supply, irrigation, 
rdecommunicarions, railroads and railways, transport systems, land reclamation projects, 
industrial esrates or rownships, housing, government buildings, courism projecrs, 
markers, slaughrerhouses, warehouses, solid waste managemenc, information rechnology 
nerworks a.nd darabase infrastrucrure, educarion and health facilities, sewerage, drainage 
and dredging. 

In general, PPPs implemenred under the framework of the BOT Law and 
rhe BOT Regulations must comply with ehe requiremencs, processes and procedures 
chereunder. However, for PPPs involving public urilieies, the Philippine Conseirution 
requires thar: (1) the franchise, cercificate or authorisarion to operaee public ueilieies be 

held by Filipino cirizens or corporations or associarions organised under Philippine law 

with at leasr 60 per cent of irs capiral owned by Philippines citizens; (2) the pareiciparion 
of foreign invesrors in the governing body of any public urilicy encerprise shali be limited 
ro rheir proportionate share in irs capital; and (3) al! ehe execurive and managing officers 
of such corporation or association musr be citizens of the Philippines. Moreover, such 
franchise, cerrificare or authorisarion for operation of a public urilicy is limited to a 
period of 50 years. 

While there are no value rhresholds for PPP contracrs, additional regiseraeion 

requiremenrs or approvals are imposed on certain concracrual schemes, such as presidential 

approval for BOO projects and conrracr arrangements oeher chan those listed in Section 

2 of the BOT Law. 

 
IV BIDDING AND AWARD PROCEDURE 

Under ehe BOT Law, a PPP contract may be implemented through public bidding or by 

the submission of an unsolicited proposal. 

 
Expression of interest 

A public bidding may be initiaeed ehrough pre-qualificaeion or simulraneous qualification 
proceedings. in a pre-qualificaeion proceeding, upon approval of ehe parameeers and 
terms of a PPP projecc, the 1A or LGU shall publish a notice invieing prospective 
proponenrs eo pre-qualify and bid. The invieation shall be: (1) published once every 
week for three consecutive weeks in at Ieast cwo newspapers of general circulation and 
in at leasr one local newspaper of general circulaeion in the region, province, ciry or 
municipaliry in which ehe projects are eo be implemenred; and (2) continuously posted 
on ehe websiee of ehe 1A or LGU concerned, if available, and ehe PPP Center during the 

period sraeed above. If ehe meal projecc cost amounrs to 500 million pesos or more, the 

invicaeion may alsa be published in ar leasc one internaeional publication and the 1A or 
LGU concerned shall issue official noeification of the same ro registered proponenrs of 
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a project. On the other hand, when exigencies of service so require, ehe 1A or LGU may 
opt ro conduct a simulcaneous qualificacion whereby ehe invicacion to bid calls for the 
submission of qualificacion requiremencs and bid proposals.8 

ln both pre-qualificarion and simulraneous qualifıcation proceedings as well as 
with unsolicired proposals, a pre-bid conference shall be conducted at least 30 calendar 
days before the submission of bids for projeccs costing less ehan 300 million pesos and 
a maximurn of 60 calendar days before ehe submission of bids for projeccs costing 
300 million pesos and above. 

 
ii    Request for proposals and unsolicited proposals 

in pre-qualificacion proceedings, prospective bidders have at least 15 calendar days from 
ehe lasr date of publication of the invitation to pre-qualify and bid to prepare eheir 
respective pre-qualification requiremencs,which include the legal requirements, experience 
or rrack record, and financial capability of prospective projecr proponents. These shall 
be evaluared by relevant pre-qualificarion, bids and awards committee (PBAC), which 
will derermine the pre-qualified and disqualified project proponents wiehin a period of 
20 calendar days after ehe deadline for submission of the prequalification documencs. 
The bidders shall ehen submit rheir bids on or before the deadline stipulared in the 
inscruction to bidders. The bids shall be in at least two envelopes, ehe first containing ehe 
eechnical proposal and ehe second the financial proposal. 

For simuleaneous qualification proceedings, ehe qualification requirements 
and bid proposals are composed of three envelopes. The fırst envelope contains the 

qualifıcacion documents corresponding to the requiremenrs; ehe second contains the 
cechnical proposal; and the third envelope contains ehe fınancial proposal. 

in case of unsolicited proposals,9 a privaee proponenr submits a complete proposal 
to ehe relevant IA or LGU, which shall acknowledge receipt of ehe proposal within seven 
calendar days and shall advise the proponent wiehin 30 calendar days wheeher or not 
ehe proposal is complete. Within 120 days receipe of ehe complete proposal by ehe IA 
or LGU, it shall evaluate ehe proposal and inform the proponent of whether it accepcs 
or rejeccs ehe proposal. The lA or LGU may accept an unsolicited proposal from a 
projecc proponent, provided ebat all ehe following conditions are met: (1) such projeccs 
involve a new concept or eechnology10 or are not pare of ehe lise of prioriry projeccs; 
(2) no direct government guarantee, subsidy or equity is required; and (3) ehe 1A or 

 
 

 

8 Anncx A, Timelines for Publicly Bid/Solicited Projects under the Revised Implemencing 

Rcgularions of RA No. 6957, ehe BOT Regulations (citing Section 5.7, Rule 5, BOT IRR). 

[the Timelines for Public Bidding]. 

9 Seccion 1.3, Rule 1, BOT Rcgulations. 'Unsolicited proposa!s' refer to projecc proposals 

submirted by the private sector, not in response to a forma! solicitation or request issued by 

an 1A or LGU and not part of the list of priority projects as identificd by the IAs or LGUs, to 

underc.ake infrastructurc or development projects that may be encered into by an 1A or LGU 

subjecr to ehe requiremenrs or conditions set out in Rule l O of thc BOT Regulations. 

1O Pursuant to Section 10.2, Rule 10, BOT Regulations, to be considered a 'new cechnology,' the 

same musc posscssat lcasc one of thc following amibutes: 
I 
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L , U has invitcd by publication, for ehrcc consccueivc wecks, in a ncwspapcr of general 
circubtion, compa�aivc or compccieivc proposals :ı.nd no oehcr proposal is rcccivcd for 
.\ pcriod of 60 working days. Howevcr, in thc cvcnr anothcr proponcne submits a lowcr 
price proposal, the original proponent sh:ı..11 have ehe right to maech rhat pricc wiehin 
30 working days. 

 
ııı   Evaluaeion and grane 

For public biddings, ehe firse-srage evaluaeion involves ehe asscssmenr of ehe technical, 
operational, environmenral, and financing viabilicy of ehe proposal as contained in ehe 
bidder's firse envelopes with regard to ehe prescribed requirements and basic parameeers 
prescribed in ehe bidding documents. The second seage evaluaeion shall involve the 
assessmenr and comparison of ehe financial proposals of ehe bidders. Following the 
evaluaeions, the PBAC submies irs recommendaeion to ehe head of ehe 1A or LGU. Upon 
approval of ehe recommendaeion, the head of ehe 1A or LGU will issue a noeice of award 
to a winning proponenc. Subjece eo compliance wieh ehe pose-award requiremencs in the 
notice of award, the PPP concrace shall be execueed and signed by the winning bidder 
and ehe head of the IA or LGU. 

in the case of unsolicieed proposals, the 1A or LGU firse evaluaees ehe unsolicieed 
proposal and will decide to accept or rejece it. If ehe 1A or LGU accepes ehe unsolicieed 
proposal, a letter of acceptance shall be issued, and the proponenc shall be gramed 'original 
proponenr' seacus. The head of the IA or LGU chen endorses ehe same eo the ICC, which 
shall deeermine the reasonable rate of reeurn and oeher parameters for negociaeion. The 
approving body shall evaluaee ehe recommendation made by ehe ICC and shall formally 
advise ehe IA or LGU of its approval or denial of ehe proposal. Negoeiations becween 
the 1A or LGU and the original proponent shall then commence with ehe 1A or LGU 
being required ro submic a repon ro the ICC and approving body of the results of irs 
negoeiation within seven calendar days after the negoeiation period. After the issuance 
of a cercificacion of successful negotiation, the PBAC shall publish ehe invicaeion for 
comparative proposals. Thereafter, the procedure for the award of the PPP projece for 
an unsolicited proposal is ehe same as in a public bidding, except ehae in ehe evenr thae 
a comparative proponenc submies a price proposal berter than chat submieeed by the 
original proponent, the latter shall have ehe right to maech such price proposal. 

 
 
 

 

11 a recognised process, design, methodology or engineering concept that has demonsrrated 

its ability to significamly reduce construction costs, accelerate project execution, 

improve safecy, cnhance project performance, extend economic life, reduce coscs of 

facilicy maintenance and operations, or reduce negative environmenral imp:ıct or social 

or economic discurbances or disruprions cither during ehe project implcmenration and 

construction phase or ehe operation phase; 

b a process for which ehe project proponent or any member of ehe proponent consorcium 

possesses exclusive rights, either worldwide or regionally; or 

c a design, methodology or engineering concept for which thc proponent ora member of 

ehe proponent consorcium or association possesses intcllecrual propcrty rights. 
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V THE CONTRACT 

Payment 

To fıcilitate payments under PPP concracts, the BOT Regulations prescribe spccific 
repaymenc schemes for particular concractual arrangemenrs as summarised below: 

 

untmcrııal arrangemmr or sclume Repllyment scheme 

 
BOT, CAO, DOT and ROT 

Collcccion of rcasonablc ıolls, fcc:s, and chargcs for ;ı fıxcd 

ıcrm, which slıall not cxcccd 50 ycars. 

 
 
 
 
 
 

 
BOOand ROO 

CollcClion of rcasonablc ıolls, fccs, and chargcs fora fıxcd 

rcrm. 
 
Upon rcncwal ofics franclıise or conıracı wieh ılıc IA or 
LGU, ehe proponcnr is allowcd to conıinuc collccıing coll, 
fccs, ch:ırgcs and rcnr:ıls for thc opcrarion of ıhc fociliry or ıhc 
provision of ıhc service. 

 
 
 
 
 
 
 
 

 
BTO 

Opıion 1: Appropri:ııc amonis::ııion and collection of 
rc::ısonablc ıolls, rcnrals and clıarges wlıilc opcraeing ehe fociliıy 

on bchalf of dıc IA or LG U, which nıay be dircctly applied ıo 

ehe amorıis:ııion. Morcovcr, ıhe fociliry operator m::ıy be rcpaid 
by ehe JA or LGU ı.hrough a man::ıgemcnı fce providcd in ehe 
man:ıgemenı contracı. 

 
Opıion 2: Directly collccr wlls, rcnıals ::ınd clıargcs fora fixcd 
ıerm. 

BT and BLT Rep::ıymcnt rhrough amorıisarion. 

NEDA Board approved/authorised conrracıual 

arrangemenrs/schemes not enumeraıed under 
Secrion 2 of ehe BOT Law 

 
Repaymenr througlı any of rlıe schemcs recommended by rhe 
ICC and approved by ehe NEDA Board. 

Noıe: \'q}ıere applicablc, ıhe proponcnı may likcwisc be repaid in r.hc form of rcvcnuc sharing or other 
non-moncra.ry paymcnrs (i.e., granr of commcrcial devclopmcnr righrs, granı ofa portion or pcrcemage of ıhc 

reda.imed land, subjccr to constirurional requiremenrs or any other non-monerary paymenıs). 

 
ıı    State guarantees 

The BOT Law and ehe BOT Regulations provide for the following guaranree strucrures 
in favour of proponents: direct government guarantees, governmenr underrakings and 
invescment incentives. 

Direct government guarantees are agreements whereby the government or any of 
its IAs or LGUs guarantees to assume responsibilicy for the repayment of debt arising 
from a loan default directly incurred by the proponent during the implementing the 
project. 

Government undertakings are forms of contribution or support extended to the 
proponent by the government or its IAs or LGUs, including but not limited to cost 
sharing, credit enhancemencs, direct government subsidies, direct government equity, 
performance undertakings, legal assistance and securicy assistance. 

Invesrment incentives are contributions or support extended to the proponent 
by ehe government, IAs or LGUs as ser forth under applicable law such as the Omnibus 
Investment Code of 1987, Renewable Energy Act of 2008, Tourism Act of 2009, 
Mini-Hydroeleccrk Power lncentives Act or Local Government Code. 
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İÜ Distribution of risk 

in general, Philippine PPP projects follow the risk aJlocation principle that the risk 
should be assigned ro rhe parry best able to control or influence its occurrence or manage 
rhe consequences of the risks. Thus, commercial risks (e.g., demand risk, supply risk, 
operational risk, financing risk) are rypically allocated to the private seceor while legal, 
political or regulaeory risk are allocated to ehe governmenc (e.g., approval of races or tariff 
adjuscmencs, change in law, macerial adverse governmenc aceion). In some inseances, 
ehe parties may agree co share cercaiı1 risks. For instance, PPP agreemencs may provide 
ehae ehe government will only be liable for certain risks (e.g., force majeure risk) afcer a 
particular moneeary ehreshold has been reached. 

 
iv Adjustment and revision 

Changes co ehe PPP concrace may be allowed before rhe submission of ehe bids provided 
ehe head of ehe relevant 1A or LGU secures ehe approval of ehe approving body.11 Changes 
afcer ehe bid submission and before ehe execucion of ehe contract shall not be allowed 
excepr for changes co contract cerms affected or decided by the winning bidder's bid. 

Ouring the implementation of the PPP contract, a concract may be varied upon 
approval by the head of the 1A or LGU provided that: (1) there is no impace on the 
basic parameeers and cerms of the concrace as approved by ehe approving body; (2) 
rhere is no increase in the agreed fees, eolls and charges or a decrease in the 1A or the 
LGU's revenue or profit share derived from the projece, excepe as may be allowed under 
a parameeric formula in the concract ieself; (3) there is no reduceion in the scope of 
works or performance standards, or fundamental change in ehe contractual arrangemenc 
nor exeension in the contrace eerm, excepe in cases of breach on the pare of the 1A or 
LGU of irs obligations under ehe concrace; or (4) there is no addieional governmenc 
undertaking, or increase in ehe financial exposure of ehe governmenc under the projece. 
For concract variations that do not meet these requirements, approval by ehe approving 
body is required. Failure to observe ehis rule renders the contract variation void. 

 
v Ownership of underlying assets 

Generally, ehe governmenc will obtain ownership of ehe underlying assets; however, the 
time of the transfer of ownership will depend on ehe conuactual agreement becween 
ehe parcies. For example, in a BTO or BT scheme, transfer of ownership of ehe assets 
to ehe governmenc occurs immediacely afcer completion of ehe project, subject to lacer 
paymencs to rhe private parry comprising irs investment plus a reasonable rate of return. 

 
 
 
 

 

11 Seccion 2.8, Rule 2, BOT Regulations. Approval must be sought for ehe following: 

(1) changes ebat reduce ehe service levels to ehe public; (2) changes ebat reduce ehe economic 

inrernal rate of recurn below ehe hurdle rate used in ehe original analysis of ehe project; (3) 

changes chac increase ehe total government subsidy co a projecc by at leasc 5 per cent of ehe 

total projecc cost; and (4) changes in ehe risk profile ebat are decrimental to ehe best interest of 

ehe government. 
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in comrasc, in a BOT or BLT scheme, transfer will occur only aftef an agreed period, 
during which the privace enciey will be allowed co operaee or lease ehe facilicy and charge 
its users ehe appropriace rencals, fees, Of colls. 

 
vi Early termination 

The BOT Law and ehe BOT Regulations recognise early eefmİnaeion or rescission of PPP 
concraccs and provide for the consequences ehereof: 
a In cases where the lA or LGU eerminates, cancels or revokes ehe concract through 

no faule of the project proponent; the parcies terminaee ehe concrace by mutual 
agreemenc; or a court revokes or cancels ehe concrace by final judgment ehrough 
no faule of the proponenr, the governmenc shall compensaee ehe proponene for its 
acrual expenses incurred in ehe projece as of eefminaeion including a feasonable 
race of reeurn ehereon not exceeding ehat staeed in ehe contrace and subjece co such 
reliefs available to it under ehe insurance provision of ehe conrracc. 

b When ehe governmenc defaults on certain major obligaeions in ehe PPP concrace 
and such failure is not remediable or, if remediable, shall remain unremedied fof 
an unreasonable length of time, ehe proponent shall be feasonably compensaeed 
by the governmenc for ehe equivalenr Of proportionace contface cose as defined in 
ehe concracc, subjecc to the feliefs available co ehe governmenc undef ehe insurance 
provision of the conrract. 

 
In both insrances, ehe compensation shall be determined by an independenc appfaiser, 
murually accepcable eo the lA or LGU and ehe proponent. Unless ehe parties agfee ona 
differenc payment period, the compensaeion shall be paid by ehe IA Of LGU concerned 
wiehin 90 calendar days from ehe independent appraisef's advice of such detefmination, 
subject ro rhe enactment ofa law or ordinance, as ehe case may be, appropriating such 
amounc, if required. 

Lasrly, ehe lA Of LGU concerned may rescind rhe contracr when ehe proponenr: 
(1) refuses or fails co perform any of ehe provisions of ehe technical and performance 
scandards in ehe approved contract; (2) fails to saeisfy any of ehe concract provisions 
including compliance wieh ehe prescribed or agreed milescone activities; Of (3) commics 
any subseanrial breach of ehe approved contract. In these instances, aside from forfeiting 
ehe proponent's performance bond, an lA or LGU may eieher take ovef ehe facility or 
allow ehe proponenc's lenders, credicors and banks co exercise cheir righes and interescs 
under ehe loan and collateral documents with respect co ehe projecc. 

 
VI FINANCE 

Hiseorically, financing of PPP projeces in ehe Philippines requifed ehe participation of 
muleilareral agencies like the Asian Developmenc Bank and ehe lncernaeional Finance 
Corporation. However, due to ehe weakening of ehe US dollar, the increasing financial 
muscle of Philippine banks and cheir improved capability eo do cash-flow lending 
and project financing, fınancing for PPP projeccs may be tapped domeseically and in 
Philippine pesos. 
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in concrast with craditional corporare loans chat used co fund governmcnc 

infrasrrucrure projeccs undercaken wirh rhe help of the private sector more than a decadc 
ago. non-recourse projecr financing is now being made available to PPP proponencs. it also 
hdps that Philippine banking regulations have increased the applicable single-borrowing 
limits. Thus, PPP projects that used to be financed by Philippine banks for five years wirh 
a ma.ximum loan of 3 billion pesos halfa decade ago can now take advantage of projecr 
financing of 80 billion pesos with 15-year maturity. 

in rerms of financing strucrure, ongoing PPP projects are required ro maintain a 
debr-to-equity ratio of 80:20. Thus, PPP proponems can obrain financing for as much as 
80 per cenr of the project cosr; however, their ability to tap inro ehe resources of Philippine 
banks largely depends on the quality of the security offered. Where PPP projects involve 
the operation of public utilities or ehe consrrucrion of social infrasrrucrure like schools 
and hospirals, the security package is usually limited. For instance, the relevant concession 
agreements relaring ro ehe MCIA and the MPOC projecrs contain express prohibition on 
mongaging, pledging or hypothecaring the facilicies consrructed by ehe concessionaires. 

Apart from hard security, loan collareral usually rake the following forms: 
a Assignmenr of Revenues: PPP comracts generally allow concessionaires ro assign, 

with the prior consenr of the government, their revenues and receivables to 

the !ender or, if the project loans are syndicared, ro a common security rrusree 
appoinred by ehe syndicare oflenders ro act for and on their behalf To capture and 
ring-fence all project revenues, it is usual for lenders ro require the establishmenc 
ofa cash waterfall accounr charged in favour of the lenders. 

b Lenders' step-in righcs: Probably ehe mosr imporranc securicy chat can be given 
ro ehe lenders are step-in rights, which vesr on ehe lenders ehe ability ro nominare 
a subsrirute or successor concessionaire for ehe project upon occurrence of an 
evenr of defaulc under ehe concession agreemenr or ehe financing agreement. 
Step-in rights may vary in terms of procedure and length of cure and nomination 
periods across ehe concession agreements relating ro ehe various PPP projects, 
bur ehe exercise ehereof is always subject to prior approval of ehe governmenc. 
Government approval will typically be granted for as long as ehe governmenc 
is sacisfied chat ehe substirute or successor concessionaire has ehe technical 
competence and financial resources needed to continue ehe project. Moreover, 
applicable nationality requirements must be complied wieh. 

c Assignmenc of project documents: To ensure full implementation of ehe step-in 

rights assigned to ehe lenders, a corresponding assignmenc of its rights and 
remedies under ali projece documents is also made by ehe concessionaire in eheir 
favour. To forrify such assignment, it is not unusual for ehe lenders ro require 
direct agreements wieh ehe concessionaire's counrerparties under ehe project 
agreemenrs to create a privity berween ehem and ehe lenders and enable ehe latter 
to have direce access to ehe councerparties in ehe enforcement of ehe assigned 
righrs and remedies. 

d Pledge of shares: Since ehe crearion ofliens on project assets is generally prohibired, 
lenders may have indirece access to such assers ehrough a pledge on ali ehe shares 
of ehe concessionaire. Wieh ehe prior consent of ehe government, a pledge by ehe 
sponsors of their shares in the concessionaire may be allowed. However, ehere is 
one peculiarity of Philippine law thar easily makes a pledge the least attractive of 
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ali rhe rypes of securiry that can be provided ro the lenders. Under Philippinc law, 
any foreclosure of ehe pledge exringuishes ehe loan, and lenders do not have thc 
righc co recover any deficiency in case ehe proceeds from the foreclosure of thc 
pledge are insufficienc to fully pay ehe oursranding balance of ehe loan. 

e Sponsors' support: Mosr, if not ali, PPP projects are financed on a non- or limited 

recourse basis. However, PPP sponsors or proponents are cypically mandared ro 
bear ehe burden of any cosr overruns or any shorrfall in ehe applicable maintaining 
balances required under the cash warerfall accounts. Some financing agreements 
allow sponsors to fund their sponsor support obligations through cash, corporare 
guaranree ora standby lereer of credie issued by a bank acceptable eo the lenders. 

 
VII RECENT DECISIONS 

ln 2014, ehe Philippine Supreme Court ruled invalid ehe Disbursemenc Acceleration 
Program, which was designed to acceleraee public spending and increase economic 
groweh by invesring 'savings' generaeed by rhe government from unprogrammed funds. 
This decision hindered the government from acceleraeing public spending by, among 
oehers, from-loading PPP-relared projecrs due for implementation.12 

ln 2015, in case ehe of ]acomille v. Abaya et al.13 ehe Supreme Court made a 
diseinction becween the BOT Law and Republic Act No. 9184 (otherwise known as the 
Governmem Procurement Reform Act (GPRA), as follows: 

 
[ıı}11deniablJı untkr the BOT Law, wherei11 the projects are to be privately funded, ıhe entire 

infarmııtion technology project, inclııding the civil works conıponent aııd the technological ııspect 

ıhereoj iJ considered an infrııstrııctııre or development project and treated similarly as traditio11al 

'infrııstnıctııre' projem... [i}n contrast, under [the GPRA], which contemplates projects to be 

Jimı:kd by pııblic fımds, ıhe temı 'infrızstntcture project' was limited to only the 'civil works 

component' ofinformation techno/ogy projects... 

 
 

VIII OUTLOOK 

PPP activiry in ehe Philippines has been very active in 2015, and is expeceed eo be more 
exciring in ehe years to come in lighe of ehe numerous projects being rolled-out and the 
possible amendmenr of ehe BOT Law.14 However, wieh ehe looming naeional elections 
in 2016, ehere is an uncercainry as to whether PPP projects will be given a prioricy or 
considerarion by ehe new adminiscraeion. Wirh respect to  rhe ongoing procuremenr of 

 

 

12 Arauluı v. Aquino, G.R. No. 209287, 1 July 2014. 

13 G.R. No. 212381, 22 April 2015. 

14 An Acc lnstitutionalizing and Strcngchening Public-Privaec Partnerships, and Appropriating 

Funds Therefor, House Bili No. 6331, Third Regular Scssion, Sixeeeneh Congress 

[J 4 December 2015]. Some notable changes sought eo be incroduced by House Bill No. 

6331 includes ehe inseitutionalisation of ehe Projece Development and Monitorirıg Fund and 

ehe introduccion of ncw guiddincs on ehe use a.tıd accepcancc of unsolicited proposals. 
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PPP projects, however, the Philippine Commission on Eleccions has confirmed ehae ehe 
election ban is not applicable to PPP projeces executed under ehe BOT Law. However, 
'eleccion ban will apply "when public funds will be disbursed or releascd, as in ehe case 
where the services of an independent consultant will be contracted through public 

b.ıddm" g..."' ıs 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

15 PPP projects excluded from poll ban, dated 13 Dcccmbcr 2015, at www.bworldonÜne.com/ 

concent.php?seccion=TopScory&title=PPP projects excludcd from poll ban&id=12014 l. 

http://www.bworldonüne.com/
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PORTUGAL 

Mıınuel Protdsio ıınd Frederico Quintela1 

 
 
 
 

 
I OVERVIEW 

During the l 990s and onwards the Porruguese public authorities launched and widely 
used the public-private parmership (PPP) model in order to provide the counrry with 
modern infrasrructure and services. PPP contracts were deployed parricularly in rhe road 
infrasrructure sector, as well as in the health sector, with rhe innovarive feature of placing 
clinical Narional Health Service (NHS) hospitals under privaee management with an 
aggressive risk services in allocation to the privaee sector. Such PPP activiry was boosted 
further after ehe internaeional fınancial crisis of 2008, with rhe purpose of enhancing the 
Porruguese economy's poor performance. 

fu a consequence of the sovereign debe crisis of 2011 and in rhe conrexe of ehe 
bailoue advanced by ehe European Union (EU) and the International Moneeary Fund 
(IMF), the Portuguese government was forced to inuoduce an austerity programme. As 
a consequence, ehe public funding for inveseing in public infrastructure was materially 
reduced and ehe government endeavoured to reduce the signifıcane payments eo be made 
by ehe Porruguese state under PPP contracts. 

Having rhis efforr in mind, ehe Porruguese government starred a negotiation 
process with PPP concessionaires in January 2013. In several roads PPPs such negotiation 
process was successful and agreements were reached. 

During ehis period, companies have also experienced difficult conditions 
mainly owing to liquidiry constraints and to the slowdown of the Porruguese PPP and 
conserucrion markets in connection with ehe economic crisis, leading many of those 
companies to search for new opportunities in foreign markets, in particular in ehe 
Porruguese-speaking countries in Africa. 
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in early 2014, ehe Pomıguese government approved ehe Stracegic Plan for 

Tr.msports and lnfrasrructure, which seleccs soıne infrastrucrure projcccs that could bring 
positive economic impact to Portugal wichin the time frame 2014-2020. llıe priority 

projects include ehe modernisation of ehe Porruguese rail freighr sector, ehe devclopment 
and increase in capacity of major Porruguese ports, a few projects in ehe road secror 
deemed essencial ro compleee ehe road network, as well as ehe increase of cargo capacity 
at ehe Lisbon airport. 

Such invesements - in a global amount exceeding €6 billion - and ehe improved 
performance of ehe Porcuguese economy, are expected to give rise to many opportunities 
in ehe coming years. In line with ehe above-mentioned Strategic Plan for Transports and 
Infrastruceure for the time frame 2014-2020 and raking inro account the limitations of 
ehe new European funds framework, some of ehe infrastruceure projects in ehe pipeline 
are likely ro be launched and execured under a PPP model. 

 
II THE YEAR iN REVIEW 

The PPP business in Portugal has been quiee for ehe last years in whae concerns new 
deals coming eo ehe market. During ehe past year, PPP activity was mainly focused on 
concluding ehe renegociation process of ehe existing road PPP conrraces whose process 
had already been initiaced in previous years, in order to meet the conditions of the EU-
IMF financial assiseance programme and following ehe feasibilicy assessment of major 
PPP projeccs. 

In a significant number of road concessions, ehe renegotiation process was almost 
compleced in 2014, alrhough lenders' approval and the formal amendment of ehe 
concession concracts were scill pending. 

The amendmencs to ehe concession contracts, taken togecher, represent a 
subsrancial modification to ehe original risk allocacion between ehe concracting aurhority 
and ehe road project companies. In fact, some development projects were reduced in 
scope, permitting savings not only in ehe construction works and associated capital and 
financing costs, bur also in operation and mainrenance spending in the future. 

ln relarion to ehe projects already completed, ehe renegotiation process covered 
ehe reduction of service requirements and availabilicy payments. In one specific case, 
ehe parcies agreed replacement of availability payments with a traffic risk-based regime 
rogeeher with a minimum revenue assured by ehe contracting auehority to ehe extent 
required to service debt under ehe financing concracts. Renegotiated contracts will also 
conremplate a sec-off mechanism against coll revenues for ehe benefic of ehe concessionaires 
and an upside-sharing mechanism to encourage concessionaires to prornote traffic in 
rheir concessions. 

The Porruguese government has also appointed negotiation commissions to 

renegotiate ehe urban rail PPP contracts and ehe port terminal concession contracrs. 
However, amendments to ehe existing concession agreements have not yer been approved. 

Greenfield projects on a PPP scheme were almosc entirely suspended in ehe 
comexr of ehe effort ro materially reduce public expendirure. 
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111 GENERAL FRAMEWORK 

Types of public-private partnership 

Decree Law 111/2012, of23 May 2012, revoked Decree Law 86/2003, of26 April 2003, 
and esrablishes the general rules :ıpplicable co any PPP launched by the Portuguesc statc. 

it inrroduces several amendments to the previous PPP regime, in particular 
regarding the prepar:ıtion, launching, execution and modification of PPP. 

Both institutional and contractual PPP scructufes are available in Porcugal. 
Howevef, institutional PPP struccures are not commonly used. In facc, most part of the 
PPP projecrs closed to dace in Poftugal are based on projecr finance contfactual structufes 
and typically follow a Build-Opefate-Tfansfer/Design-build-finance-operate model. 

The underlying contfaccual framewofk of a PPP tfansacrion in Porrugal 
rraditionally includes a concession conrract giving rhe project company rhe right ro 
carry out the project Of the relevant activity, a shafeholders' agreemenr to regulate the 
relationship berween the sponsofs Of projecr company's shareholders and an equity 
subscriprion agreement, a ser of finance documenrs and cercain major commercial 
comracts. Arnong the majof commefcial contfacts, rhefe is typically a construction 
conrracr and an operation and maintenance contract in infrastructure PPP projects. 
Supply agreemenrs or sales agfeements Of both may also be enrered inro in connection 
wirh the projecc. 

ln the vast majority of the Portuguese PPP transactions closed to date, the 
concession-based consrruction contracrs used do not follow any standard form, such as 
rhose issued by ehe lnrernational Fedefation of Consulting Engineers, the Joint Contracts 
Tribunal, or the Institution of Civil Engineers. Hence, the form of construcrion conrract 
used in each case has varied depending on the sector of industry at srake or the sponsors 
involved. 

in relarion to the infrastruccure projects closed in Portugal in the l 990s and early 
2000s, it was genefally accepted that, given ehe need to adapt the legal structufe of the 

faciliry agfeements co internarional syndication, the whole financing package orhef rhan 
rhe securiry documenrs had to be governed by English law, while the projece documents, 
norably rhe concession contfact, wefe subject co Portuguese law. That ceased to be the case 
from rhe rnid-2000s onwards, at which point the project fınanciers active in Porcugal had 
become sufficiendy comfortable with ehe Porcuguese law and, rhefefore, most finance 
documents executed thefeafter afe governed by Portuguese law, notwithstanding closely 
following the struccure ofa typical English law project fınance documenration package. 

PPP majof projecrs in the healrh sectof have also some particulafities in Porcugal. 
The specifıc framewofk fof PPPs in health sector, set out in Decree Law 185/2002, 
of 20 August 2002, is seill in place. That piece of legislation, as amended, governs the 
development of PPPs for the construccion, financing, operation and maintenance of 
health-care units forming pare of ehe NHS. An important feature of these PPPs is that 
they may envisage the private partner not only managing the hospital facilities but 
also providing clinical services as part of the NHS. When both managing facilities 
and clinical services provision afe fofeseen, two separate project companies must be 
incorporaeed. in such case, boeh project companies are bound eo comply wich rheir 
own obligacions under a sole concession agreement, and one concessionaire is üable 
before the ocher provided rhat ehe non-compliance of its own obligations may give cause 
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to rhe other concessionaire's infringement under the concession agreenıent. The health 

sector concession agreements ser our different conrracrual periods for each concessionaire 
(1O years for ehe clinical services providers - which may be extended for addirional 
10-year periods until a maximum of 30 years - and 30 years for the concessionaires 
responsible for the design, consrrucrion and operation of the hospital buildings). 

ln theroadseccor, different solutionswere put in place regarding theconcessionaires' 
paymenr mechanisrn and risk marrices. Shadow toll systems were introduced in sorne road 
projects during the 90s and onwards but in ali those projects such payment systems were 
replaced by road availabiliry payments and real roll payment systems. Exception is made 
in Madeira and Azores, where the regional polirical authorities chose to maintain ehe 
shadow coll systems previously adopted in their respective road projecrs. More recently, 
real roll payment mechanisms were also substituted by road availabiliry solutions under 
rhe recent renegotiation process on ehe PPP projects of the road sector. Such renegoriation 
process also brought some specific solutions, including a set-off mechanism against toll 
revenues for the benefit of ehe concessionaires and an upside-sharing mechanism ro 
encourage concessionaires to promore traffic in rheir concessions. 

It also should be noted rhar Decree Law 90/2009, of 9 April 2009, and Decree 
Law 194/2009, of 20 August 2009, as amended, established rhe rules applicable to PPP 
in connecrion wieh municipal water supplies and water and wastewater rrearment, which 
are stili in force. 

 
u The authorities 

in general terms, ehe line ministries (energy, infrastructure, rransports, health, ete., and 
(when applicable) environment) are responsible for ehe launching, licensing and major 
regulation of ehe projects, either directly or through their governmental departments: 
e.g., Direçao Geral de Energia e Geologia (energy), Instituto da Mobilidade e dos 
Transportes, IP (roads), Administraçao Regional de Saı.'.ıde (health). 

The approval of the Ministry of Finance is also required when the project involves 
public investrnent or, more generally, where the PPP legal framework applies. 

Decree Law 111/2012 introduced several amendrnents to the previous legal 
regime, in parıicular regarding the preparation, launching, execution and modification 
of PPP. 

The main purpose of this new legal framework is to reinforce supervision, scrutiny 
and consisrency of the decisions of ehe public partner and contemplates the creation 
of the Technical Unit for Monitoring Projects (Unidade Tecnica de Acompanhamento 
de Projetos) which centralises and executes all main tasks related to preparation and 
execution of PPP contracts. 

Other PPP projects at a municipal or regional level are prepared and executed by 
the respective public structures and such projects are not subject to the Technical Unit 
for Monitoring Projects control. 

 
m   General requirements for PPP contracts 

The legal framework applicable to the PPP projects expressly foresee the need to 
accommodate the rype of expenditure within budgetary regulations and requires the 
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preparation of economic and financial surveys to confirm ehe figures for ehe public scctor 
comparator, as well as establishes general procedure rules applied ro any type of PPP 
contracts. 

Projects that require a global public cost above €1O million and an investmcnt 
not higher than €25 million for ehe entire contraccual period are not subjecc to ehe legal 
regime of the Decree Law 11112012, of 23 May 2012. 

Since ehe previous PPP Decree Law dated 2003 (Decree Law 86/2003, of 
26 April 2003), procurement procedures may only be launched and awarded afrer 
approval of the relevant environmencal impact declaraeion and once ehe relevant 
environmencal and urban planning licenses and permies have been obtained, in order to 
ensure an effeccive transfer of execution risks to the private partner. 

The regime concerning environmental impact assessment for each projece was 
approved by DecreeLaw 151-B/2013, of31 October2013 asamended, pursuant cowhich 
any applicacion for an environmencal approval must enclose a detailed environmental 
impacc scudy, the procedure for granting the relevant environmencal impact decision 
implying a coordinated effort becween a differenc array of entities for berter assessment 
of ehe environmental risks associated with each project. 

Depending on the sector of industry in question, a project may also be subject eo 
environmental licensing under the new incegrated pollueion prevencion and conerol legal 
&amework, approved by Decree Law 127/2013, of 30 Augusc 2013. The environmental 
licence (which is required, in parcicular, for induserial projects) muse be obtained before 
operation commences and must be successively renewed during ehe encire period of 
operarion of the plant, although simplifıed licensing procedures may be in place in 
accordance with ehe scope of ehe activities carried out. 

Furthermore, in ehe context of ehe EU emissions crading sysrem, for projects in 
certain induscrial seccors and meeting certain conditions or chresholds, ehe operators 
musc hold a permit to emit greenhouse gases, and be ehe holder of emission allowances. 

Other induscrial and construction licences and permies may be required depending 
on ehe cype and specific condirions of each projece to be implemented. 

Finally, it should be noted that compliance wieh ali legal conditions and procedures 
is subjece co validation by ehe Court of Auditors. After ehe execucion ofa PPP agreement 
by any public enticy, ehe Court of Auditors will verify and confırm whecher ali legal 
requiremencs are fulfilled and payments under those concracts can only be made fureher 
eo such validation. 

 
IV BIDDING AND AWARD PROCEDURE 

The Public Concracts Code (ehe PCC) was published on 29 January 2008 by means of 

Decree Law 18/2008 and revoked, among other pieces of legislaeion, Decree Law 59/99, 
of 2 March 1999, which applied to public works and co public works concessions. Such 
statuee implemented ehe public procuremenc Directives 2004/17/EC and 2004/18/EC 
of 31 March 2004. 

The PCC applies to every public tender procedure launched by a public authority. 
Such piece of legislaeion secs ouc different procedures for ehe procurement process 
applicable to adminiscrative contraccs, including chose to be entered into in connection 
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with PPP pmjects: ehe direct agreernent, the public tender, the limited tender by 
pre-qualifi .ıtion. ehe negotiation procedure and ehe competirive dialogue. Unsolicitcd 
hid mechanisms are not forescen under thc Portugucsc applicablc law. Oifferently from 
ehe furmer legal framework for public procurcmcnt, ehe PCC cloes not auromatically 
rcquire a public tender for public works conccssions or public serviccs concessions, ehe 
aw-.ırding entiry being enticled to d10ose between the launch ofa public tender, limited 
tender by pre--qualific.1tion ora negotiated procedure. 

in ead1 procedure allowed by rhe PCC, administrative principles of equal 
rreacment, legalicy, rransparency and competirion are duly reAected in the respeccive 
regularion. Moreover, such principles are direccly applicable to each procedure and may 

be invoked by any incerested party. If an interested party considers that an act under ehe 
procurement procedure does not comply wieh applicable regulation and principles, it may 
daim direccly to ehe awarding encity but also to a courr. in such case, ehe interested party 
may ask ehe court to declare the suspension of ali subsequent acts in ehe procurement 
procedure by means ofa temporary injunction, in order to ensure ehat irs rights are not 
irre, ersibly ehreatened. 

Subseamive provisions dealing with public works and the public services 
concessions are included in ehe PCC, some of which are mandatory in nature. These 
mandatory provisions refer to relevant features of a PPP, such as eermination by ehe 
conrracring auehority and sequeseraeion/seep in. Other substantive provisions of ehe 
PCC will only apply in ehe absence of express provision in ehe relevant contract. 

The granring of ehe approval by rhe Court of Auditors is a condieion for ehe 
conrracring auehority to make any payments under rhe contract; ehe contract may, 
however, emer into force prior eo ehe validation and all rights and obligations contained 
eherein may be performed, except for public payments. 

in February 2014, the European Parliament and ehe Council adopeed ehe 
Oirecrive 2014/25/EU (procurement in ehe water, energy, transport and postal services 
secrors), ehe Oirective 2014/24/EU (public works, supply and service contracts) and ehe 
Oirective 2014/23/EU (concession contracts). 

The recent economic crisis in Europe has rnade it necessary to reform public 
procurement rules, fırstly to make them simpler and more efficient for public purchasers 
and companies and secondly to provide the best value for money for public purchases, 
while respecting the principles of transparency and competition. Said Oirectives comprise 
major changes to ehe European public procurement regime with ehe aim of: 
a promoting environmental policies, as well as those governing social integration 

and innovation; 
b improving ehe access of small and medium-sized businesses to public procurement 

markets; 
c implementing stronger measures preventing conflicts of interest and corruption; 

and 

d new simplifıed arrangements for social, cultural and health services listed in ehe 
Oirectives. 
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Member States have uncil April 2016 eo incorporaee ehe referred new rules into eheir 
naeional law (excepewith regard co e-procurement, where ehe deadline is September 2018) 
whid1 will imply major amendments co ehe PCC (especially in whae concerns concession 
concracts). 

 
V THE CONTRACT 

Payment 

Remuneration mechanisms diverge considering ehe different sectors of activity and the 
differenc PPP projects. 

ln ehe road seccor, differencsolueionswereput in place regarding ehe concessionaires' 
payment mechanism. Real coll syseems and shadow toll systems coexiseed under different 
projects bur ehe shadow toll syscems were generally replaced by road availability paymencs 
and real coll payment syseems. in addition, some real toll payment mechanisms were 
subscicuced by road availability solueions under ehe recent renegoeiation process on ehe 
PPP projects of ehe road seceor. Upside-sharing mechanisms were set oue chereunder co 
encourage concessionaires co promote traffic in their concessions. 

Payments due under ehe PPP projects in ehe health sector are linked to ehe clinical 
services provided in accordance wich a lise of medical acts and complexity levels, and also 
to ehe availability of ehe hospital facilities. Both concessionaires are subject to payment 

deductions if any concractual requiremencs are not toeally fulfilled, and additional 
revenues can be obcained ehrough ehe performance in the hospital facilities of oeher 
relared acrivities (ehe revenues of which are to be shared wirh rhe awarding emity). 

Warer supply concessions are remunerated in accordance with the waeer 
consumption and ehe applicable cariff as determined in accordance with ehe concession 
agreement. 

 
ii    State guarantees 

The law eseablishes a type of sovereign guaraneee (Aval do Estado) which may be granted 
by ehe Porcuguese governmenc co secure payments by ehe State and related parcies, such 
as state-owned companies or government departmencs. The maximum aınount of ehe 

guarantees which may be provided in any given year must be approved and ser ouc in ehe 
relevant seate budget. However, PPP projeces in Portugal usually do not include any type 
of sovereign guarantee to secure payments from the government or other public entities. 

 
111 Oistribution of risk 

According to ehe Decree Law 111/2012, of 23 May 2012, projecc risks are to be shared 
between ehe public and private partners according ro their capacity to manage such risks. 
Moreover, a PPP project should imply an effective and significant transfer of risks to 
ehe private partner. The concession contract allocates the relevant project risks between 
ehe contracting authority and the project company. The risks which remain with ehe 
contracring authority are usually covered by the financial rebalance mechanism which is 
a key concept in all concession-based transactions in Portugal. 
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Typical financial b:ılancc evcnts includc unilareral vari:ıtions by the concracting 

authoriry. force majeure events, specific dıangc of law:ınd construction dclays caused by 
rhe conrracring authority. 

Traditionally, ard1aeological a.nd ground risks were borne by the public partner. 
l11at was however not the c.1se in the PPP l Poceiriio-Caia high-specd rail projece closed 
in May 20 l O, (whidı was cancclled, as pare as ehe auseerity-led review of PPP projccts) 
and in the PPP hospital projects, where that risk was partially assumed by the projece 
company and uansferred by ehe latter to the contractor. 

Nationalisation, e,xpropriaeion or requisition of private property can only rake 
place on the grounds of public interest and provided that privaee entities are duly 
compensated. Public imerest may also consticute grounds for termination of ehe 
concession concrace by ehe contracting authority, in which case the contracting authority 
shall compensace the projecc company for all ehe damages caused (which may include 
loss of profir). Some concession comracts set out ehe method for calculating ehe damages 
incurred by the project company in case of termination by reason of public interest. Such 
calculation usually rakes inco account the status of construction. 

Other political risks, such as war, civil disturbance or strikes may be considered 
as events of force majeure and, therefore, ehe project company shall be relieved from irs 
obügations under the concession contract to ehe extent affected by ehe relevant event of 
force majeure. Force majeure events may trigger the financial balance mechanism and, 
hence, the project company (and consequendy, ehe construction contractor) shall be 

compensared. in case of prolonged force majeure or if ehe restoration of ehe financial 
balance of the concession proves too onerous, ehe concession contract may be terminated. 

Changes in law may also be treated as a political risk. Only a specific change in 
law encicles the project company to financial rebalance. The risk of change in general law 
is rypically assumed by ehe project company. 

in water concession projects additional events may give cause to apply the fınancial 

rebalance mechanism, as it is ehe case of water consumption levels below certain limics or 
addirional infrastruceure investmenc requirements. 

The projecc company generally passes on to ehe contraccor all design and 
consrruction obligations, liabilities and risks under a construction contract which is fully 
back-ro-back with the concession contrace. 

The contraceor usually undercakes to perform the design and construction 
obligations on a rurnkey and fixed-price basis and, hence, it bears ehe risk of price 
escalarion of the material, equipmenc or workers. In some cases, ehe contraceor is allowed 
to revise the price annually to reAect inAaeion. 

Oeher risks that are transferred by ehe projece company eo ehe concractor under 
a classic concession-based construction contrace include the delay in ehe completion of 
ehe works, approval risk, the risk of damage to ehe works and defeces during ehe defects 
liabiliry period. 

The risks generally covered by ehe financial balance under the concession contract 
do not emirle ehe coneractor to suspend ehe works or in any way relieve ehe contractor of 
irs obligations under ehe construction contrace. The contraceor shall, however, be entitled 
to compensation in accordance with ehe 'back-to-back, if and when' principle, (i.e., the 
contractor will only receive compensation for any of the relevant events to the extent ehe 
project company is compensated for those same evencs under the concession contract). 
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in what concerns to limiration of liability, under general Portugucsc law, any party 
is liable beforc the ocher for the breach of its obligations under thc rclevant contract. Ali 
damages caused by such breach must be compensated, including ali direct damages and 
loss of profit bur exduding indirect or consequencial damages. Porcuguese law exprcssly 
forbids prior general waivers of the right to compensation, alchough specific waivers afccr 
the occurrence of rhe fact giving rise to the right to compensation are permitted. le is 
possible, however, for the parties to agrec an amounc of liquidared damages for breach 
of obligations, provided rhat it represents a reasonable estimate of the damages rhat may 
resule from such breach. Caps on liability are also generally admitted by most Portuguese 
scholars. 

Portuguese projece concessionaires usually have unlimited liabilicy under the 
respective concraces. In recent years, rhe subconcracts execured by concessionaires with 
construction and operation and maincenance contractors set our liabilicy caps in line 
with rhe commercial praccices in other countries. 

In concracts where a liability cap is foreseen, ehe same is often equivalenc to 
the concract price and, since no restrictions are made to the cype of damages that are 
considered for compensacion purposes, ehe relevant legal provisions will apply. In recenr 
projeccs, concractors have successfully demanded ehe introduction of tighter liabilicy caps 
and the exclusion of loss of profit suffered by the project company. 

 
ıv    Adjustment and revision 

The risks rhat remain with ehe conrracting aurhority are usually covered by ehe above 
mencioned financial rebalance mechanism. If a financial balance event arises causing 
a dererioration in the levels of ehe project racios, ehe contracting authoricy agrees to 
compensate ehe projece company with a view to reseoring the financial balance of ehe 
concession. 

in general, any amendmencs eo ehe PPP concession contraces should be subject 
to the procedures set out in Decree Law 111/2012, of 23 May 2012. Such procedures 
include ehe creation ofa negoeiaeion committee eo prepare and execuee ehe negociaeions 
wich the privace partner in order to reach a new agreement, which will be subject to a 
final repon and approval process by ehe relevant government members. 

Orher adjuscmenc mechanisms not focused particularly on ehe payments are also 
set out, as it is the case of ehe geographic area the clinical services should encompass 
under ehe hospital PPP projects. In fact, subject to certain constrains, ehe public health 
authority can modify ehe reference arca for each type of medical treatment merely by a 
decision to be notified to rhe private partner. 

 
v Ownership of underlying assets 

Other than assets in ehe public domain (e.g. ehe hydric domain, mineral resources, roads, 
railways) which may not be appropriated by privaee entities, ehe ownership of land or 
orher assecs may be acquired by the privare partner. 

However, ehe exercise ofa specific economic activiry by use or operation of such 
assets may require a licence and, in ehe case of an assee of public domain, ehe aeeribueion 
ofa righe of use (of rhe relevant assee, normally through a concession regime). 
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le is usual ro ser our thar rhe privare partner should deliver any assets at ehe term 
of the comract, even rhough such assets are owned by ehe private partner, provided that 
ehe same are required to perform ehe relevant activity under ehe agreement. 

 
vi   Early termination 

Concession agreements may be terminated by eieher party owing to ehe infringement of 
ehe oeher parry's obligations. Also, concession agreements usually foresee ehe possibiliry 
of redemprion or early termination on grounds of public interest. 

Some concession contracts ser our ehe method for calculating ehe damages 
incurred by ehe projecr company in such siruarions, which calculation usually rakes into 
accounr ehe scarus of consrrucrion and in some circumstances the financing agreements 
enrered into berween ehe private partner for the purposes of implementing the project. 

Termination owing to one party's failure to comply with its obligations usually 
does not emide the non-compliant parry to any compensation righcs. However, in some 
PPP projects - as it is ehe case of ehe hospital PPP projects - compensation may be due in 
such siruations taking into consideration the significant investments made by the privare 
partner that should revert to the public partner. 

 
VI FINANCE 

Most the PPP projecrs in Portugal are financed pursuant to ehe project finance structure. 
The use of project bonds or monoline structures to finance projects is not common 
practice and the bond refinancing of SCUT do Algarve shadow roll road project, in 
200 l, is rhe only known successful precedent. 

The finance package usually comprises a commercial bank credit agreement 
(as well as an European lnvesrment Bank (EIB) credir agreement and an İntercreditor 

agreemenr whenever ehe EIB is also providing finance to the project), an accoums 
agreement, a forecasting agreement, security documents and direct agreemenrs berween 
ehe lenders and ehe contracting aurhority aor the major project parties, all in a form 
consisrent with international market standards. 

The rwo main rypes of security that can be created under Porcuguese law are 
mortgages and pledges. Morcgages will entitle ehe beneficiary, in ehe event ofa default, 
ro be paid with preference to non-secured creditors from the proceeds of the sale of 
immoveable assets or rights relating cherero or of moveable assets subject to registration 
(such as automobiles, ships or planes). Pledges will confer similar rights ro those creaced 
by ehe morcgages, but are creaced in respect of moveable (non-registered) assets or credirs. 
Porruguese law does not recognise the concept of a floating charge. Also it does not 
permit the creation of security over fucure assets and, cherefore, promissory agreemencs 
and assignments in security are entered into to overcome this hurd.le. However, since 
Porruguese law does not recognise the concept of assignment by way of securiry as 
existing in most (if not all) common law jurisdictions, rhe instrument used is a true 
assignment of rights, with ehe occurrence of an evenc of default being either a condirion 
precedent or a termination event, depending on the bargaining power of the borrower 
and sponsors (as applicable). 
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Also, Porruguese law does not allow for remedies other than outright salc, 
othe.r chan in ehe case of financial pledges where appropriation of financial collatcral 
is permitted on enforcement of ehe pledge, provided that the parcies havc agrccd a 
commercially reasonable mechanism for evaluating the price. Financial pledgcs may be 
granted over cash on bank accounts or financial instruments (including shares but not 
quot-.ıs in Porruguese limited liability companies) and, more recently, credits ovcr thir<l 
parties. 

Pormguese project finance documencation generally includes direct agreements 
between ehe lenders and the concracting authority and the lenders and any major 
comractors. Ali direct agreements concemplate step-in rights in favour of lenders, which 
may be e.xercised upon the occurrence of certain evems: default of the concessionairc 
under ehe underlying contracts and, in certain cases, default of the concessionaire under 
ehe finance documencs. 

Shareholders are generally required to provide on-demand bank guarantees in 
order to guarancee their equity subscription and other funding obligations. Standby 
equity commitmencs co fund general invesrment, operational costs overruns or loss of 
revenues are ofi:en also supported by on-demand bank guarantees. 

in health sector PPPs, the shareholders have been requested to provide a corporate 
guarantee to guarantee, in the proportion of their shareholding in each project company 
(ehe ClinicCo and the lnfraCo) and up to a certain amount, any lack of funds in the 
project and breach of the obligarions of the project company. 

 
VI RECENT DECISIONS 

No significant dispute under the exıstıng PPP procurement procedures has been 

regisrered recently. However, some relevant dispures arose from ehe performance of 
those conuacrs. The main reasons evoked by the concessionaires included the variations 
imposed by the concracting authorities which were not settled by negotiation under 
ehe financial rebalance mechanism. There is one dispute that has not yet been decided 
related to the impact of the imernational financial crisis and ehe applicability of change 
of circumstances legal provisions in that context. in Portugal, PPP concession agreements 
frequendy ser out arbicration as the applicable dispute resolution mechanism. 

 
VII OUTWOK 

The Porcuguese economy is recovering, despite ehe three-year EU-IMF adjustment 
programme has been concluded not long ago. There is also political willingness thac 
may antidpate new opportunities for the PPP activity and construction secror in the 
following years. Particularly, several infrastructure projects - mainly in the freight rail 
and pare secrors - as stated in the Srrategic Plan for Transports and lnfrastructure 2104-
2020, are expected to have a signifıcant positive impact on the Portuguese economy and 
create many business opporcunities for all stakeholders in the relevant sectors. 

Ocher opporcunities may arise from the recent focus of ehe Portuguese government 
in developing ehe Green Economy and Green Growth in Portugal, in relevant areas such 
as climate and energy, water and waste management, biodiversity and sustainable cities. 
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Chapter 19 

 

TANZANIA 

Nicholas Zervos1 

 
 
 
 

 
I    OVERVIEW 

The Tanza.nian legal syscem has evolved largely on ehe basis ofEnglish common law because 
of British presence in ehe coumry fı-om 1919 until independence in 1961. In Zanzibar, 
ehe legal syscem has evolved fı-om boeh English common law and Islarnic law. The legal 
fı-amework in Tanzania comprises statutes, rules and regulations enacted by Parliament as 
well as those formulated by other statutory and professional bodies. The Constitution is the 
fundamemal law prevailing over ali other legislation and includes a Bili of Rights. 

The government of Tanzania published a National PPP Policy in 2009 that 
recognises the role of ehe private sector to bring about socio-economic development 
through invesrmems and to ensure efficiency, effectiveness, accoumabiliry, qualiry and 
ourreach of services. 

The projects relevant for PPPs are in 'productive and social sectors' and include: 
a agriculture; 
b infrastructure; 
c industry and manufacturing; 
d exploration and mining; 
e education; 
f health; 
g environmem and waste management; 
h informacion and communication technology (ICT); 
; crade and marketing; 
k sports, entercainmem and recreation; 
l nacural resources and tourism; and 
m energy. 

 
 

 

Nicholas Zervos is a partner at VELMA Law. 
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il    THE YEAR iN REVlEW 

l11e PPP lcgislation was aınended in Deceınber 2014 to rationalisc the PPP framcwork 
by ınerging the two original PPP Unirs into one PPP Cemre, by setting up a PPP 
Technical Comınitree, by setting up a National Investment Sreering Committcc and 
by setting up a PPP Facilitation Fund. Also by clarifying thac ali PPPs shall be procurcd 
chrough an open and competitive bidding process, for both solicited and unsolicitcd 
proposals; and thac ehe Minister for lnvescment shall prepare specific regulations for 
unsolicited proposals. 

l11ese changes were in progress during 2015 and cheir full effecr is awaited in 
2016, together wich ehe specific unsolicited proposal regulations and ancicipated revised 
general PPP Regulations (which may also include the required specific unsolicited 
proposal regulacions). The presidencial election in October 2015 has not surprisingly 
generally slowed down ehe legislative process in !ate 2015. 

The progress of unsolicited proposals has slowed in 2015 pending determination 
of ehe way forward and decails of the required process. And major solicited proposals, 
such as for Phase I of the DART bus rapid transport scheme in Dar es Salaam have not 
yet gone out for full competitive bids. 

 
111 GENERAL FRAMEWORK 

The PPP Act came inco effecc in 201O with PPP Regulations in 2011. There have been 
various subsequent amendments co the legislacion, the latest in 2014. Revised PPP 
regulations are expected in 2016, but a draft had not been publicly circulated as at 
1 February 2016. 

The PPP Act and regulations provide for the insticutional framework for ehe 
implementation of public privace partnership agreements between ehe public secror 
and privare sector entities; and set rules, guidelines and procedures governing public 
privare partnership procurement, development and implementation of public privace 
partnerships and provides for ocher related matters. 

Under ehe amended PPP Act: 
a ehe PPP Cemre shall administer PPPs; 
b ehe PPP Technical Committee shall consider and approve PPP projeces and 

agreements; and 
c the National lnvestment Sreering Committee shall scrutinise ali PPP projeccs. 

 
Each project requires a feasibility scudy ro demonstrate ehe PPP shall, among other 
things, be affordable to the contracting authority, shall provide value for money, shall 
transfer appropriate technical, operational or financial risks to ehe private party. 

Procurement Act and Regularions shall not apply to PPPs and ehe new PPP 
regulations shall govern ehe procurement procedures. 

A Facilitation Fund shall be set up (see Section VI.i, infra for more derails). 
The PPP Cemre functions indude to: 

a mobilise resources; 
b ensure that governmenc departments integrate PPP plans; 
c implement a fair, transparent, competitive and cosr-effective procurement process; 
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d deal with fiscal risk allocaeion; 
r moniror and evaluate the performance of ehe PPP projects; and 
f underrake research on PPP matters. 

 
The PPP Technical Commiteee functions include: 
ıı  reviewing policy, legislation, plans and straeegies pertainfog to the promotion, 

fadlitaeion and development of PPPs and to advise ehe Minister accordingly; 
b advising ehe Minister on matters relating to implementation of ehe PPP 

Programme; 
c considering and approving PPP projecrs, agreemencs and any amendmene to the 

agreemencs; 
d approving allocation of project developmenc funds from the Facilicacion Fund or 

the Treasury; 
e assigning ro contracting authorities terms and conditions for utilisarion of the 

Facilieation Fund; and 
f subjece ro the recommendarion made by ehe PPP Cemre, approving feasibility 

studies, selection of preferred bidder agreements and amendment to agreements. 

 
Both solicired projecrs (i.e., competitively tendered iniriated by ehe public secror) 
and unsolicited projects (i.e., initiated by a written proposal from a private party ro a 
contracting authority) are permitted. 

PPPs in ehe energy sector have additional requirements which we set out in some 
more decail in Section IV, infra. 

PPPs must endeavour to provide opportunity for empowerment of the citizens 
of Tanzania. The government has resolved to take measures designed to promote and 
facilirate economic initiatives aimed at empowering Tanzanians; and has agreed in cerms 
of the National Economic Empowerment Policy that natural resources, rrade, agriculture, 
indusrry and other economic opportunities must generate wealth, boost ehe small and 
medium enterprise sector, in order to bring about a sustainable affirmative action and 
facilitate genuine and positive economic empowerment to ehe population ofTanzania. 
Also chat economic empowerment is a central means far bringing abour economic 
growth and social justice among Tanzanians ehat is necessary far ehe promotion of peace, 
uanquility and social stability. 

 
IV BIDDING AND AWARD PROCEDURE 

AJJ public private partnership projects shall be procured through an open and competitive 
bidding process. 

All solicited and unsolicited projecrs shall be procured in a manner prescribed 
in ehe PPP regulations. The current PPP regulations 2011 specify that the procurement 
process for solicited and unsolicited projects shall be governed by ehe Public Procuremenr 
Acc (and irs regulations). 
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For unsolicited projects, currendy a 'Swiss Challenge' process applies for thc 

conrracting authority to publish the unsolicited bid when it has been agrced and invitc 
third parties to match or berter it. The unsolicited proposer then has ehe opporcunity to 
match any third-pan:y bid. 

1here are additional requiremencs in respect of PPPs in ehe energy secror, which 
indude: 
a the elecrricity utility, TANESCO, must obtain approval firsr of the regulacor, ehe 

Energy and Wacer Urilicies Regulatory Authority (EWURA), before initiation of 
procuremenc of any power project; 

b the application co EWURA must be made for solicited proposals, before releasing 
the tender and for unsoliciced proposals, after TANESCO has accepted the 
proposer's projecc concept but before commencing any formal negotiations for a 
power purchase agreemenc; 

c EWURA will evaluace compliance wich ali required legislation, including the PPP 
legislation; and 

d EWURA may nominace a represencative to observe ehe procurement process to 
be followed by TANESCO. 

 
Under current draft regulations: 
a the coscs of ehe procuremenc process fora soliciced proposal may be recoverable 

by TANESCO chough ehe cariff; 
b any power purchase agreemenc chac is encered inco in conrravention of the 

regulations shall be void; and 

c EWURA can make its own assessment of whether ehe required procuremenr rules 
have been followed. 

 
For unsoliciced proposals: 
a The proposer musc submic decailed breakdown ofits costs and fınances, including 

forecasts of capex and opex, depreciacion, debt service coscs and projected return 
on invescment. 

b The proposer's remrn on equity is reasonable when benchmarked againsc ehe 
rerurn on equiry of projeccs with similar costs and risks. 

c The major components of ehe projecc shall be subject to competitive tendering 
processes, where appropriace. 

d There are special regularions anda scandard power purchase agreement (SPPA) for 
energy projects ofless than lOMW and under current draft SPPA regulations. 

 
Wind and solar projeccs must be solicired proposals (i.e., competitively bid) approved by 
EWURA. Hydro and biomass projects shall be procured through a letter of incem wich 
an SPPA power buyer. 

There are further special rules for mini projects of less chan lMW  (called 'very 
small power projects'/VSPP), such as no requirement for EWURA approval of the retail 
rariff but EWURA may review ehe tariff if petitioned to do so by 15 per cent of affected 
households. 
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V THE CONTRACT 

A contracting authority can emer into an agreement "vith rhe privare seccor for rhc 
pe.rformance of functions of the contracting authoriry. 

The contracting auchority shall form a multi-disciplinary negociating team wirh 
k.nowledge, skills and experience on the subject matter of the project. 

The comract shall cover ehe following items: 
a specify the responsibilities and the privare parry; 
b specify the relevant financial terms; 
c ensure for the management of performance of ehe private party; 
d provide for undercaking by ehe contracting authority to the private parry in 

obcaining licences and which may be necessary for ehe implenıentation of the 
projecr; 

f provide for ehe rerurn of assets, if any, to  the comracting authority, at the 
termination or expiry of the contract; 

g specify the roles and risks undercaken by either parry; 
h provide for the paynıent to the private party, by way of compensation from a 

revenue fund charges or fees, collected by the private parry from users or customers 
of the service provided by it; 

ı    specify paymenr of ehe privare party ro the contracting aurhority; 
J    provide for remedies in the event of default by either parcy; 
k impose financial management duries on pare of the private parry, including 

procedures relating to internal financial control, budgeting, transparency, 
accountabiliry and reporting; 

l provide for the termination of the contract in case of breach of rerms and 
conditions by either parcy; 

m provide for the conditions for the provision of service, where necessary; 
n provide for the period of execurion; and 
o conta.in such other information as may be necessary. 

 
The contract shall ensure that: 
a the private parry undercakes to perform a contracting authoriry's function on 

behalf of the contracting authority for a specified period; 
b ehe private parry is liable for ehe risks arising from ehe performance of irs functions; 
c ehe environnıental impact assessment certificate has been issued in respect of ehe 

project; 
d government facilities, equipnıent or oeher state resources which are necessary for 

rhe project and are transferred or made available to ehe private party ona timely 
hasis; and 

e ehe public and private assets are clearly specified. 

 
The righrs, obligation and conrrolling interests of the private party in ehe project shall 
not be rransferred or assigned to a third parry wiehout ehe prior written consenr of the 
conrracring authority. 
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The duration ofa contract shall be provided for in the contract and shall not bt 

extended unless: 
a there is a detay in completion or interruption of operacions owing to circumstanccs 

beyond any party's control; 
b  there \\"aS an increase in coscs arising from requirements of the PPP Cemre or 

contracting autlıoricy which were not foreseen or included in ehe contract; and 
c  the service is required and the concracting auchority has no capacity or immediate 

intention to take over and run the project. 

 
A violation of these provisions in Section V.viii, supra, by either of the parties shall render 
a defaulting party liable for any pecuniaty loss incurred by the other party. 

 
i Terınination by contracting authority 

Under the currenc PPP Regulations 2011 (which as we have mentioned above we expect 
co be superseded by new regulations in 2016), the comracting authority shall have a right 
co terminate the project owing to: 

a inefficient implementation of the project by the private party; 
b failure ro meet the deadline ser for the project by ehe privaee party; 
c unforeseen events, beyond conerol of ehe private party; 
d breach of contrace by the privaee parcy; 
e non-performance of ehe privaee parcy in service delivery as per concrace; or 
/ force majeure; 

 
provided thae, where ehe project is eerminated under point (c) above and ehe private 
party suffers loss, it shall fairly be compensaced. 

Some of these provisions clearly overlap and it is hoped ehae such issues can be 
ironed ouc when the final forms of contracr are agreed and signed off by the O.ffice of the 
Attorney General (see below). 

Where the project is cerminaced for ehe failure of the private party to meet irs 
obligaeions, ehe private party shall, after the expiration of 30 days from ehe day of 
notifıcaeion, compensaee the contracting authority for damages or losses suffered. 

Upon termination of the project for reasons other rhan unforeseen events, ehe 
contracting authority may, in pursuance of the PPP Act and Regulaeions, engage another 
party. 

 
ii Termination by private party 

The privace parcy shall have a right to cerminace ehe project if the comracting authoricy 
fails to fulfıl irs commiement set under ehe contract. 

Before the projece is terminated for the failure of ehe contracting authority to 
fulfıl irs commiement ser under ehe conrract, the contracting authority shall, within 
30 days, be required to remedy the inefficiencies. 

Where ehe contracting authoricy fails to remedy the inefficiencies wiehin the 
prescribed period, rhe contracting authority shall compensate the private party for the 
damages or losses suffered. 
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iii Contract approval 

ll1e contracting authority shall ensure thae ehe contract is cxccutcd undcr proccdurcs 
stipulared and through instirueions specified undcr ehe PPP Acr. 

l11e contracr sh:tll be signcd by ehe :ıccounring officer of the contracting authority 
after it has bcen considered and approved by, among others, ehe Office of thc Actorney 
General. ll1e accouming officcr shall sign ehe concracr upon fully satisfying hiın or 
hcrself d1:ıt thc contracr has coınplied with thc provisions of this Act and any other 
rclevant laws. Any person who concravencs ehesc requirements commits an offence. 

1l1e accounting officer who has entered into a contract shall take ali necessary and 
reasonable steps to ensure that: 
a ehe oucsourced acrivicy is effectively and efficiendy carried aut in accordance with 

ehe contracc; 
b any public property which is placed under ehe concrol of the private party, in 

cerms of ehe concract, is appropriately procected against forfeiture, ehefr, loss, 
wascage and misuse; and 

c ehe concracting auehority has adequate conrract management and monitoring 
capacity. 

 
The contrace shall be submitted to ehe Office of ehe Attorney General fora legal opinion. 

 
iv Contract dispute resolution 

The concract shall be governed and construed in accordance with the laws of mainland 
Tanzania. 

Any dispute arising during ehe course of ehe, conrract shall be resolved through 

negotiation, mediation or arbitration. 

 
v Offences 

Any person who commits an offence under: 
The PPP Act may be liable co a fıne not exceeding 5 million Tanzanian shillings, 

or imprisonmenc for term up co three years. 
Elecericity (lnitiation Power Procurement) Rules 2014 may be liable to a fine 

from 1O million Tanzanian shillings co 100 million Tanzanian shillings, or imprisonment 

far cerm up to chree years, and chis applies co directors, managers or officers of ehe utility 
in breach. 

 
VI FINANCE 

Project development 

The Facilitacion Fund shall be set up wirh: 
a moneys allocated by Parliament and from development parcners, public entities, 

parastatal organisations and social security funds and funds previously advanced 

to concracting auchorities; and 

b approval by the PPP Technical Committee. 
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lt will be used fur: 
ı1 financing wholly or partly feasibilicy studies and ochcr projcct prcparation costs a� 

may be requircd by a contr.-ıcting auchority; 
b providing resources co enhance ehe viability of projeccs which havc high cconomics 

benefit:s that have demonscraced co be of limited financial viabiliry; and 
c any such other purposes as may be prescribed in ehe regulations. 

 
ıı PPP fees 

A PPP contracc enables ehe private parry co receive a benefit for performing on bchalf of 
contracting aurhoriry function or from urilising ehe public property, either by way of: 
a consideracion ro be paid by ehe contracting authority which derives from a 

revenue fund, or where ehe concracting authority is a cencral government or local 
government auehoriry, from revenues of such auehoricy; 

b charges or fees co be collected by a private party or ics agent from users or 
cuscomers; or 

c a combination of such consideration and such charges or fees. 

 
iii Government support 

The PPP Cencre shall mobilise government support ro PPP projects. 
There is a definirion of 'contingent liability' of government in ehe PPP Act but İt 

is not used in ehe presenc PPP Act. 
For unsolicited projecrs, a contracting aurhority shall not conduct a procuremem 

process proposal which requires governmenc financial support. 
There is specifıc legislation relating to ehe governrnem guarantee of loans, but not 

for ehe guaramee of contracrual obligations ofa comracting authority. 

 
iv Security for lenders 

Collareral available in Tanzania includes morcgages over land, fixed charges over assers 
(including cash ar bank), share charges and pledges, assignmenc by way of securicy, 
(including ehe benefit of contracrs and receivables) liens and floating charges (together 
with securiry inceresrs) and guarancees. 

Generally, there is no resrriction of foreign ownership or managemenc of 
companies established in Tanzania. Foreign ownership of tide to land is not permitted 
unless ehe foreign-owned company has a cercificate of incentives from ehe Tanzania 
Invesrmenc Cemre, which has approved ehe project for investmenc purposes. 

Generally, intcr-creditor agreements are used by local banks in Tanzania ro 
subordinace debts and ro adjusr ehe ranking of secured creditors by way of contracrual 
agreernent. Thc enforceabiliry and operation of these inter-creditor agreemencs have not 
to our knowledge been challenged in ehe courts in Tanzania. 

In the case ofa company insolvency, preferencial debts will be paid as a priority. 
Preferential debrs include specified taxes, specified government rents and specifıed wages 

or salaries. 
Generally, a security interest is perfected by registration at ehe Business Licensing 

Regularory Aurhority (BRELA) within 42 days of ehe date of its creation, otherwise it 
will be void on ehe insolvency of ehe company against the liquidator or administracor, 



237 

 

 

 
t 

Trmzımi11 
 

 
or �my creditor of thc company. Mortgages must also be registered at the relevant land 
registry, :ınd some documents should also be registered at the registry of documcnts. The 
priority of security interests is generally determined by rlıe dace of ehe document, and ehe 
priority of morrgages is generally determined by rlıe date of regiscracion at ehe relcvanc 
land registry, in each c:ıse provided it is registered in time and there is no agreement to 
rhe contrary. 

 
VII RECENT DECISIONS 

Seeps are under way to assist PPPs by, for instance, capacity building, more projcct 
preparation, viabiliry gap funding and covering ocher coses necessary for ehe government 
to develop PPP projecrs. 

it is alsa recognised thac ehe current legislacion and regulations for PPPs have 
some gaps and areas that need co be improved to create a solid basis on which the PPP 
programme can be developed. 

it is expecced chae a full set of PPP regulations shall be published and passed in 
2016 ro give a clear road map for PPPs in Tanzania, both soliciced and unsolicited. 

 
VIII OUTLOOK 

PPP is recognised as an important inserument for ehe government co attract privace 
invescment with a view to providing better public services. 

The outlook for PPPs in Tanzania is improving quickly as steps are taken to clarify 
and improve the processes and forma! relationships becween public and private seccors in 
a clear regulacory framework. 

r 
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Chapter 20 

 

UNITED KINGDOM 

Adrian Clough, David Wyles and Paul Butcher1 

 
 
 
 

 
I    OVERVIEW 

Early history 

The UK was one of the pioneers of public-private partnerships (PPPs) in the early I 990s. 
The private financing of infrastructure development had occurred before this. 

in particular, the Thatcher governments in the l 980s had embarked on an extensive 
privatisation programme of publicly owned utilities, induding telecoms, gas, electricity, 
water/waste, airporrs and railways. These privatisations were in pare driven by the need 
for extensive new capital investment and constraints on public sector investment. The 
privatised ucilities, overseen by new independent regulators, were allowed to include 
in their charges to end users a return on capital employed. The regulators periodically 
review the need for new investment and the return permitted on approved investment. 

Üne of the consequences of ehe privatisation programrne is rhat PPP has not been 
an appropriate model for funding new infrastructure in many sectors where it might 
othenıvise have been used. 

in addition to privatisation, there were a small number of free-standing transport 
infrasuucture concessions, where the concessionaire relied on end user revenue for irs 
rerurn rather than payments from the public sector. 

The Private Finance lnitiative (PFI - the term PPP was not used in the UK until 
ehe iare l 990s) was launched in 1992. PFis are design-build-finance-operate (DBFO) 
projects structured as the purchase of ongoing services, racher than capital assets, by ehe 
public seccor, with ehe services being defineci as outputs.2 Service payments are principally 
met from public funds rather than end user charges. 

 
 

 

Adrian Clough and David Wyles are senior partners and Paul Burcher is of counsel at Herbert 

Smith Frcehills LLP. 

2 What is to be achicved, rather than how it is to be achieved. 
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PFI was a means of imroducing privare sccror c:ıpital into scctors that wcrc not 

considered suitable for privatisation. 1he original justification for PFI was chac it would 
enable morc c.,piral invescment in public serviccs to take place, cackling hiscoric capital 

underiıwestınem.-'Subsequent policy has tended to focus on PFI generating better value 
for money than the public provision of infrastructure, wich ehe benefits of private seccor 
management and expertise, performance incencivisacion and optimised risk allocacion 
ourwe.ighing ehe higher cost of capital. 

PFI goe off ro a slow start. Less than f 1 billion of capieal investmenc had been 
agreed with privace companies by ehe end of 19954 but, following an initial reappraisal, 
the Blair government elecced in 1997 gave it increasing impetus, including ehe creation 
ofa governmenc easkforce to drive delivery of projects and encourage scandardisation. 
PFI eseablished ieself as ehe main delivery method for public infrascruccure within both 
cemral :ınd local governmenc. in ehe decade becween 1998 and 2008 ehere was only one 

year in which fewer chan 50 projects closed5 (ehe highest being 64 in 2003/4).6 
The eerm PPP is used in the UK ro describe a variecy of different forms of public-

privace seccor cooperation (see Section 111.i, infra). This chapter, however, focuses 

principally on PFI, since it is to date ehe model that has been used for most privately 
financed infrastruccure and ehe only form of general application to have developed a 
standardised framework. 

 
u Recent hiscory 

Afrer 2008, wieh ehe global financial crisis, ehe value and volume of PFI projeccs closing in 
ehe UK fell co ehe lowest levels in a decade and following a partial rebound in 2009 have 
fallen each subsequent year.7 

The use of PFI has also been heavily affected by changing political semiment. 

Concerns have developed chat ehe ongoing charges associated with PFI projeccs, 
particularly in respect of 'soft' facilities management services, are not good value for 
money and provide investor windfalls. There is also concern that PFI fixed costs have 
reduced flexibilicy co manage within available overall budgets, particularly in hospitals. 

le has been acknowledged that a desire to keep capital costs outside official government 

borrowing figures in ehe early years of PFI provided an inappropriate incentive - 
ehe governmenc now publishes 'Whole of Government Accounts', which provide a 
comprehensive picture of ehe government's assets and liabilities, including off-balarıce 

sheet PFI liabilicies.8 
 
 

 

3 HM  Treasury, 'PFI: Strengthening LongTerm Partnerships', March 2006. 

4 National Audit Officc, 'Privatc Financc Projcccs', Octobcr 2009. 
5 Jbid. 
6 HM Trcasury, 'Private Financc Initiative projects: 2014 summary dara', December 2014. 

7 lbid, alrhough comparable figurcs for the period since April 2014 are not yet available. 

8 Thc incroduction of international financial rcporting standards in 2009-10 has resultcd in 

ncarly ali PFI dcbt being included in the financial accounts of government departments for 

financial reporting purposes. However, PFI debt is still left off the most politically sensitive 

measure of the public sector balance sheet {pubüc sector net dcbt). 
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Additionally, policy focus is increasingl)' on the rcquirement for ncw invcstmcnt 

in economic (rather than social) infrastruccure - panicularly powcr gcneration, transport 
and broadband - where the rclevant acrivities are in many cases already in the privatc 
sector and PFI is therefore an inappropriare model. 

 
m    A new approach to PFI: PF2 

in 2012, the governmenc launched a revised PFI model, called PF2.9 Despite previous 
suggestions from within governmenr that rhe PFI model might be scrapped, it was lcft 
broadly intact but wirh some important clıanges. 

The reforms introduced by PF2 were designed co increase transparency, promotc 
efficiency, ensure projeccs were good value for money and encourage alternative sources 
of instirutional capical (such as infrasrructure and pension funds). The principal reforms 
,vere: 

ıı  Provided rhe project meers its investment crireria, governmenr will take a minority 
equicy scake in rhe projecr vehicle, wirh rhe invescmenr being managed by a new 
PF2 equicy unit. 

b Equicy funding competitions will be encouraged. Bidders will be required ro 
develop a long-term financing solution rhat is not relianr solely on bank debt. 

c Private sector equicy recurn information will be published. A 'project approva1s 
cracker' will be available on rhe government's website, showing the status of each 
stage in rhe government approvals process (including pre-procurement). A running 
control total for off-balance sheet PF2 commitmenrs has been introduced. 

d Departments wirh a PF2 pipeline are encouraged to establish a cenrral procuremenr 
unit. A maximum 18 months from tender issue to selecting preferred bidder has 
been inrroduced, wirh rhe procurement process being streamlined in line with 
the government's 'lean sourcing' principles.10 HM Treasury will undertake greater 
scrutiny of business cases during rhe approva1s process. 

e 'Sofc' services such as cleaning and catering will be removed from PF2 to focus 
the contractor on provision of the asset and long-term maintenance. Underspend 
on anticipated life-eyde costs is to be shared equally between public and private 
seccors. 

f The allocation of certain unmanageable risks to  the private sector, such as 
unforeseen changes in law and site contamination, will cease. 

 
iv    Regional variations 

The UK Parliament has devolved certain powers to the parliaments and assemblies 
of Scotland, WaJes and Norchern Ireland. in addition, the system of law applying in 
Scotland and co some extem in Norchern Ireland is different from that in England and 
WaJes. There are therefore regional variations for PPPs in those regions. 

 
 
 
 

 

9 HM T-reasury. 'A ncw approach to public private partncrships', Deccmber 2012. 

l O Crown Cornmercia.l Service, 'uansourcing: guidanc:efor public scctor buyers', July 20 l 2. 
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ll1e Scotcish governmenr has been particularly accive in modifying ehe scructure 

of Sconish PPPs, incroducing ehe 11011-profic-discriburing (NPD) model11 ro rcplace 
srandard UK PFI. This involves enhanced scakeholder involvemenr in ehe management 
of ehe projeccs, no dividend bearing equity and capped private seccor returns. it is not 
a 'not for profic' model - conrraccors and funders are expecced co earn a normal market 
rate of return. However, thc NPD model aims co diminate ehe uncapped equity rerurns 
associated wieh ehe tradicional PFI model and limit such recurns co a reasonable race fixed 
in competition. The NPD model is now also being used in Wales. Norchern Ireland has 
devdoped a model called 3PD, under which a facility is builc and operated by ehe privace 
secror, which provides ehe up-fronc capical, and then leased ona long-cerm arrangement 
ro ehe public seccor. 

 
il    THE YEAR iN REVIEW 

National Infrastructure Pipeline 2015 

In July 2015, ehe government published ehe Naeional Infrastruccure Pipeline12, providing 
an overview of current projecrs and cheir scarus, cogecher wieh projecced expendicure 
and delivery over ehe nexe five years. Pipeline annual spending figures are eseimated at 
f.48 billion over ehe next five years, wieh a total of 564 projects and programmes in ehe 

pipeline. As wirh ehe Nacio nal lnfrastruccure Plans published each year berween 201 O and 
2014, ehis documenc makes clear thac much of ehe proposed investmenc will be funded 
rhrough direct public expenditure or by regulated privaee secror ueilities 'on balance 

sheee' (recovered ehrough end user charges). lhose projeces ehac will require projece 
finance are predominandy in ehe power secror (making up 60 per cenc of ehe pipeline 
value), where ehe procurers will be private secror ucilieies (and where ehe governmenc is 
incroducing new seruceures co support invesemenc). The anricipated pipeline of projeccs 
ro be seruccured using ehe PF2 model remains excremely limited, nocwiehstanding chae 
2015 sav,, a number of financial closes (see ii. below), and commentators continue eo 
quescion how committed ehe government is ro ics ongoing use. 

 
ii    Other developments 

a   lhe governmene esrablished ehe Nacional lnfrascrucrure Commission, chaired by 
Lord Adonis, in Occober 2015. The commission is advisory and will produce a 

repon at ehe start of each five-year Parliamenc, offering recornrnendations for 

priority infrascruceure projeccs. lcs inieial Cali for Evidence focused on London's 
transport syseern, balancing energy supply and dernand and ehe transport 
conneccivicy required in ehe Norch of England co give effect co ehe governmenc's 
'Norrhern Powerhouse' iniciative. lhis initiative aims to rebalance ehe economy 
and push growth from London ro the cities of northern England. 13 

 
 
 
 

11 Scortish Funıres Trust, 'NPD Model Explanarory Nore', December 2011. 

12 HM Treasury, Nacional Infrastructure Pipeline, July 2015. 

13 National lnfrasrructure Commission, Cali for Evidence, November 2015. 
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b in J:ınua.ry 2016, Infrascrucrure UK (IUK), pare of HM Treasury, was mcrgcd 

with ehe Major Projeccs Auchoriry (MPA), pare of ehe Cabinee Office. Thc ncw 
body will be called ehe lnfrascruccure and Projects Auchoricy and will rcporc 
joincly to ehose governmenc deparcmencs. 14 

c 1he f.430 million Midland Mecropolican Hospical, ehe first using ehe PF2 model, 
reached financiaJ close in December 2015 wieh governmenr taking a 1O per cenr 
stake cluough what was ehen IUK.15 

d Use of an 'aggregacor' funding model: ehe Educaeion Funding Agency is using an 
innovative senior debc finance vehicle known as ehe 'aggregacor', which will fund 
aJl five bacches of PF2 schools under ehe Priority School Building Programme (see 
Seccion VI, infra). Four of ehe five bacches reached financial close in 2015.16 

e Pensions lnfrascruccure Platform (PiP): The PiP currendy has commitments of 
over f,500 million, most of which has been put in 'brownfield' (post-construction) 
invesemencs. However, in 2015 PiP invescors were pare ofa winning consonium 
to build and operate Thames Tideway Tunnel (see Section VI, infra) and are 
investing over f330 million. Traditionally ehe construction risk carried by such a 
'greenfield' invescmenc would have been too greac for pension scheme investors, 
but ehis new London 'super-sewer' projecc shows it is possible co structure in a 
way incended to deliver ehe necessary low risk cash flows.17 

f Green lnvestmenc Bank (GIB): Since ehe governmenr set up GIB in 
2012 and funded it to supporc, on a for-profit basis, invesemene in ehe UK's 
green  infraseructure, it has committed  f2.3 billion  and  helped  fınance 

62 green infrasrruccure projeccs woreh f.10.1 billion including helping to finance 
firsc-of-a-kind projeccs that use innovative technologies in waste management and 
offshore wind power. in June 2015, the governrnent announced plans to bring 
GIB inco private ownership.18 

g Strong secondary market: there concinued to be a strong market for ehe sale and 
purchase of developed UK infrascructure assecs, including PPP assecs. 

 
111 GENERAL FRAMEWORK 

i Types of public-private partnership 

The predominant form of PPP in ehe Uniced Kingdorn has been ehe PFI (now PF2) 
projecr, wirh over 700 projeccs having achieved financial close and scill under contracr.19 

However, other less common forms of PPP used in ehe United Kingdom are also 
described below. 

 
 
 

 

14 Governmenc press release, January 2016. See Section III, ii, 

d. I 5 Carillion, press releasc, 14 Dccembcr 2015. 

I 6 Educacion Funding Agency, 'PSBP: selccted bidders - privatc finance batches', August 201S. 

l 7 The Pensions Infrastrucrure Platform, press release, 24 August 201S. 

18 Green lnvestment Bank, press rclcase, June 2015. 

19 Foomote 6, suprıı. 
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PF2: project fina.nced strucnıres whcre a public sector procurcr awards a contracr 

through compctitivc tender for the DBFO of a piece of public infrastructure. The 
contractor is aspecial purpose vehicle (SPV) formed by thcsuccessful biddcr, or morc often 
consortium of bidders, for the purpose of the project. TI1e construction and subscqucnt 
service provision are subcontracted by the SPY on the basis ofa full flow-down of ehe 
risk from its contracr with the procuring body. The principal subcontraccors are usually 
related entities of ehe bidders. 

Strategic infrastructure parmerships: chese involve ehe appointmenc of a 
contractor (or contractors) to deliver a flow of PF2 projeccs, bundling cogecher projects 
which would otherwise be too small co juscify use of PF2.20 

Concessions: project-financed scruccures similar to PF2, and awarded by ehe 
public secror, but with the concractor's revenue coming from user charges rather than 
charges to the procuring body. These do exist in UK public infrascruccure, for example, 
several colled river crossings,21 but ehey are relatively rare. 

'Regulaeed assee base' scruceures: rhese build on ehe privacisation struccures 
described in Seccion 1, supra. The relevant activicy is made a licensable activity and a 
competition is held for ehe award ofa licence. The licence permits ehe successful licensee 
co recover an agreed recurn on expenditure efficiencly employed in developing and 
operaeing ehe projecc assees, subjece to independene regulaeion. 22 

Delivery partner or incegracor: a contraccor is appoineed eo manage ehe delivery 
of a projece on behalf of ehe public seccor ehrough pre-procuremenc, procurement, 
construction and into operation. The delivery partner imegrates ehe underlying 
procurements so ehae ehey deliver an overall assee or service eo ehe procuring body. The 
deüvery partner does not (generally) deliver ehe underlying assees and services ieself, bur 
racher adopcs a 'clienc-side' role. 

Public/privaee joim vencures: ehese can be eicher corporaee, where a new corporaee 
vehicle is eseablished, joindy owned by public and privaee seccors or contracrual, where 
chere is no separate entity and ehe public and private sector cooperate under the eerms of 
a commercial concracc. The joint vencure seruccure is usually used eo progress commercial 
activieies formerly carried oue in the public sector for mutual benefıt, or to realise the 
commercial developmenc porencial of publicly owned real estate, rather than co create 
new public infrascructure assecs, and is sometimes done wieh a view to a subsequent 
sale. A more recent development is rhe 'mutual' joinc venrure, where ehe employees also 
own pare of ehe joinc vencure company. Although rhere is guidance on joint vencures,23 
struccures rend to be largely bespoke. 

Governmenc-owned, concractor-operated companies: this involves putting 
a commercial acrivity into a new corporate entity, transferring it remporarily to an 

 
 

 

20 BundJing is currently in use for tl1e PF2 element of ıne Prioricy School Building Programme. 

21 For example, me Second Severn Crossing and the QE2 Bridge at Oartford. 

22 These are currently in use for the development of offshore electricity transmission networks 

and the Thames Tideway Tunnel. 

23 HM Treasury, 'Joint Ventures: a guidance note for public sector bodies forming joint ventures 

wichme private sector', March 2010. 
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appoinred services contractor for the duration of the services, and thcn rcturning it ro 
the public sector. Government may hold a special share to cnsure the ultimatc conrrol of 
a scrategic asset, but it does not have an economic interese. 

Flexible or hybrid projeces: these are specially designcd one-off seructures for 
particularly large or complex projects, where a procuring body requires a tailored 
approach, for example where a long-cerm PPP relationship is desired but it is not possible 
to define the service requirement or pricing for the full period. They can borrow elements 
frorn several of the above seruccures. 

Bespoke srruccures: these are standardised PPP seructures for use ın specific 
activieies where PF2 is inappropriaee.24 

 
ii The authorities 

The principal public bodies that play a role in the UK PPP market are: 
a European Commission: sets ehe public procurement regulatory framework for 

the EU, regulaees the provision of state aid eo private sector enrities. 
b HM Treasury: sets and oversees fiscal policy and general policy on PPPs, approves 

project business cases. 
c Cabinet Office: oversees the efficiency of government functions and procurement, 

sets the policy framework for governmem procurement, approves individual 
procuremem routes and struceures. 

d Infrastrucrure and Projects Authoriry (IPA): IUK has merged with ehe MPA to 
bring togecher expertise in infraseructure and the financing, delivery and assurance 
of major projects asa single unit.25 

e Procuring bodies: departmems and executive agencies of central government, 
local governmem auehorities and oeher public bodies. Procuring bodies structure 
and procure the projects, emer into and manage the PPP contracts, pay for ehe 
services. 

f Independenr regulators: different regulators regulare particular areas of activiry 
(for example environment, health and safery, data protection) and particular 
secrors (such as gas and electriciry, water, rail, communications). 

g Planning auchorities: gram development consent for projects, identity differs by 
location and rype of project (wieh a special streamlined regime for nationally 
significant infrastruccure projects). 

h Comptroller and Auditor General/National Audit Office: scrutinise public 
spending on behalf of Parliament. 

 
 
 
 
 
 

24 Good examples are (1) ehe 'contract for differences' and 'capacicy market' strucrures developed 

as pare of ehe reform of ehe cleccricicy market, which supporr essential private invescment in 

low carbon generation projects, including new nuclear powcr stations; and (2) the passenger 

rail franchising syscem, under which privace sector contraccors arc appointed to operate UK 
rail services. 

25 Foocnote 14, supra. 
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iii General requirements for PPP contrncts 

PPP projects in rhe UK are for thc most pare promored undcr rhc general legislativc 
and common law powers of government :ınd other public bodics. Unlikc in ınany orher 
jurisdicrions, rhere is no PPP framework enabling legislarion. 

Cemr.ı.l government departments may act under thc Crown's comınon law 
powers. which broadly confer unfettered legal power except where exprcssly or impliedly 
limited or restricted by legislarion. The powers of local governınent and other public 

bodies are limited to rhose conferred by legislarion (and powers reasonably incidcntal ro 
chose express powers), but rhese have generally proved adequace to promoee PPPs. The 
powers oflocal government have been considerably enhanced by the Localism Acc 2011. 
\'❖'here necessary, minor legislation has been enaceed eo remedy specific deficiencies in 
powers.ı6 

The general EU and UK legal framework applies to PPP projeces in ehe usual way 
- for insrance, ehe law of contrace, company law, competition and public procuremenc 
law, employment law and cax law. 

Given ehe broad range of PPP projeces described in subseceion i, supra, chere is no 
single scandard approach eo PPP concraccs. However ehe approach eo PFI/PF2 projeces is 
largely srandardised and is ser our in HM Treasury's 'Scandardisation of PF2 Contraces' 
documenc (SoPC)27 and ehe scandard equicy invesement documencation.28 

There are no specifıc guidelines on when a PPP (or a pareicu.lar PPP model) 
should be used - ehese are policy decisions eaken on a case-by-case hasis by procuring 
bodies under ehe oversighc of ehe Cabinee Office and HM Treasury. 

Ali PPP projeces are subjece to various government approval processes, which 
di.ffer depending on which public body is procuring ehe projecc and which evolve over 
time. in oucline, ehe current framework is: 
a approval of ehe procurement route is required from ehe Cabinec Office before 

procurement. The projece muse proceed ehrough a seaged assurance process as ehe 
procurement proceeds, operaeed by ehe IPA; and 

b approval of ehe seraeegic oucline case (SOC), outline business case (OBC) and 
final business case (FBC) is required from HM Treasury. The SOC is generally 
required at projecc initiacion, the OBC at pre-market stage and the FBC before 
final negociaeions. Treasury approvals take accoum of ehe IPA reviews. 

 
The procuring body will need to follow its own approval processes, including sign off 
by ehe nominaced accouncing officer (usually ehe head of ehe relevanc body). Local 
governmenc bodies, and ocher non-departmental public bodies, will need to obcain 
approval from cheir sponsoring department. 

These approvals are obcained by the procuring body and not the successful 
bidder. The successful bidder needs to  obtain only ehe licences and consents chat 

 
 

 

26 For example, ehe Nacional Healch Service (Private Finance) Act 1997. 

27 The currenc version of which is Scandardisation of PF2 Contracts, HM Treasury, 

December 2012. 

28 Published by HM Treasury in July 2013. 



246 

 

 

United Kingdom 
 

wouJd be required by any business undertaking rhe relevanc activiry, such as planning 
(developmenr) consents and environmental permits; rhere are no PPP-specific conscnc 
requiremencs. 

 
IV BIDDING AND AWARD PROCEDURE 

Procuremenr of works, goods and services by public sector bodies is governed by the 
EU Directives on public procuremem and the UK Regulations that implement rhose 
Direcrives into UK law. Updated Direcrives came into force on 17 April 2014 and EU 
Member Srares had two years ro implement them into national law. The principal Directive 
(2014/24/EU) was implemenred in the UK via ehe Public Contracts Regularions 2015, 
which govern ali relevanr procuremenr procedures commenced after 26 February 2015.29 

These Regulations will be supplemenred by ehe Concession Contracts Regulations 2016, 
which are due ro emer imo force by April 2016.30 

EU law imposes general requirements for equal treatment of bidders and 
rransparency. The Directives and Regulations, wieh limited exceptions,31 require public 
bodies co follow one ofa number of specified competitive procurement procedures. 
These specify minimum rimescales for particular elements of ehe process, for example the 
time allowed to respond to an invitation to tender (ITT), with an expedited procedure 
for urgent requirements. 

Before 2006, ehe procedure usually adopted for UK PFI procurements was ehe 
'negotiared' procedure. This is a flexible procedure, suitable for complex procurements as 
it allows ehe procuring auehoriry to negotiate the contract wieh one or more shortlisted 
bidders. However, since 2006 government policy has been to use ehe 'competitive 
dialogue' procedure introduced by ehe 2006 Regulations. 

The competitive dialogue procedure involves the procuring body engaging 
in dialogue wieh shortlisted bidders to develop specified areas of ehe contract so that 
they meer its requiremenrs. Ünce dialogue has concluded and a successful bidder has 
been selecred only very limited fureher changes to ehe contracr are allowed. Alrhough 
competitive dialogue has generally proved adequate for PFI, the revised EU Directive 
of 2014 has relaxed ehe previous restrictions on ehe use of the negotiated procedure 
(renamed rhe competirive procedure with negoriation) and aligned ehem with those 
applying ro competitive dialogue. lt will be interesting to see whether this new form of 
negotiared procedure becomes rhe process of choice again. 

 
 
 

 

29 These 2015 Regulations replaced the Public Contracts Regulations 2006. Other Directives 

and UK Regulations are concerned with procurement in the fields of defence and security and 

urility acriviries (i.e., warcr, energy, transport and postal scrvices), including by public bodies. 

30 These Regulations implement EU Directive 2014/23, which is a new instrument governing 

ehe award of concessions for works or services. 

31 Public bodies may be excmpt from thc general requirement to hold a competitivc 

procurement procedure in a range of or services bccome neccssary duc to unforeseeable 

circumstances (in each case, subjcct to conditions. 
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11,ere has been a significant government policy focus on shortcning procurcmcnc 
rimesca.le-s. As part of chis, the governmenc promotes extensive pre-procurement market 
cngagemem, which is expressly permitted under the new EU Directivc. 

Procuring bodies generally recain ehe right to a.leer or canccl ehe procuremenc 
process as it proceeds, chough ehe process would need to remain wiehin ehe constraincs 
of the EU Direccives and UK Regulations, including ehe principles of equal ereaemenc 
and transparency. 

Public consultaeion is not usually a feacure of ehe PPP process. Procuring 
auehorieies are, however, subject to freedom of information laws and concluded concracts 
are also published (usually wieh redactions of particularly sensieive informaeion). 

\X'heeher ehe competitive dialogue or (renamed) negotiated procedure is used, the 
procurement process essentially follows ehe same steps. Procurement processes are now 
generally run ehrough secure web-based applicaeions such as Bravo. 

 
Expressions of interese 

1he procuring body is obliged to advertise openly by publishing a contrace notice in 
ehe Oflicial Journal of ehe European Union. The notice is usually accompanied by a 
prequali.fication questionnaire seeking information abouc bidders and a guide eo ehe 
prequali.fication process.32 

There are limitations on ehe criteria ehrough which ehe shordise of prequalified 
bidders is selected. Essentially ehe prequalification evaluation should assess only the 
technical or professional ability and economic or financial seanding of bidders. There are 
also various grounds for mandatory or discreeionary exclusion, covering matters such as 
criminal convictions, insolvency and professional misconduct. The new EU Direceive 
expressly allows poor performance on previous public contracts to be considered as a 
discretionary ground for exclusion. 

 
ıı    Requests for proposals and unsolicited proposals 

Ünce pre-qualified bidders have been seleceed, ehe procuring body will issue them with 
an invitation to tender, together with supporting information (including a proposed 
contract). The invitaeion to tender will contain deeailed inseructions on ehe bid process, 
content and formae of bids and a submission deadline. Bidders may ask clari.fication 
questions up to a specified deadline, and structured dialogue or negotiations may eake 
before the submission of bids. 

Bidders are generally required to confirrn acceptance of the proposed contract 
terms, or ro mark up those parts of the contrace they are not able to accept (with 
explanarions). Deviations from rhe proposed eerms are serongly discouraged, and may be 
expressed eo be non-compliance entiding ehe procuring body eo exclude the bidder from 

 
 
 

32 The new EU Directive includes, at Anide 53(1), a new requirement that the procurement 

documents are made available co candidaces as from thc date of publication of the concracc 

notice in the EU Official Journal. This extent of this new requirement is unclear, but İt may 

be inrerpreted as requiring ehe auchority to make available the invication to tender and draft 

contract as from thar publication date. 
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the comperirion. They are, however, usually taken ima account by risk-adjusting thc bi<l 
price. ll1e dialogue or negoriation procedure helps to rninimise bidders' issucs with thc 
contracc by ehe time of bid submission. 

Awards based on unsolicited proposals are generally nor consistcnr with 
procuremenc law. If a public body wishcd to procure a project proposed in an unsolicitcd 
proposal, ir would srill be required torun an advertised competitive tender unlcss onc of 
the limited cxemptions applied. 

 
Evahıation and grant 

The procuring body's evaluarion of bids is required to identify which bid is the 'most 
economically advanrageous'.33 The derailed criteria for such evaluation and the weigheings 
to be applied muse be clearly sraeed in ehe ITT and then carefully applied. Furrher 
dialogue or negoeiaeion may eake place afeer ehe submission of inieial bids. 

An additional bid seage, usually called a 'besr and final offer', may be employed if 
ir is not possible ro conclude the award process on rhe hasis of the initial bids. 

Ünce ehe procuring body has eaken ehe decision to award a contract, it must 
inform ali bidders {with reasons) and allow a 'srandsrill' period of at least 1O days to 
elapse before the conrract is signed. This is designed to give dissatisfied parries the chance 
ro challenge ehe award legally, on ehe grounds thac the process has been defective.34 The 
number of procuremenr challenges by dissatisfied bidders in ehe UK courrs has seeadily 
increased over recent years. 

The PPP conrract and associated consortium, financing, construction and services 
subcontracts are signed at rhe same time as part of ehe overall process of 'financial close'. 

 
V THE CONTRACT 

This section focuses on ehe current guidance for PF2 contracts, which is set out in 
SoPC.35 Some procuring bodies have developed their own template documents based on 
SoPC.36 in some cases, ehe guidance provides detailed drafting to be incorporated into 
the contract, eieher on a 'required' hasis or a 'recommended' hasis. Contracts for other 
types of PPP differ significanrly, but often use ehe PF2 approach as a starting point. 

 
 
 
 
 
 
 
 
 
 
 

33 This enables ehe evaluarion of ehe financial impacc of risk allocation in addition to the bid 

price. 

34 This is a scacutory requiremem incroduced in response to ehe ECJ's judgmencs in ehe Alcatel 
case (Case C81/98) and Commüsion v. Austria (C212/02). 

35 Foomoce 27, sı,pra. 
36 For example, the Educacion Funding Agency and the Miniscry of Defence. 
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Payment 

lbere should be a single unitary charge for the services, which gencrally comprisc ınaking 

facilities available, provision of maintenance and rclated scrviccs. ll1c unitary charge may 
be inde..xed and subject to periodic benchmarking. Some limited capital expcnses for the 
projecr may be covered by capiraJ contriburions. 

Payment ofthe unirarychargedoes not begin untilservicecomınencement. Paymems 
are subjecr to deducrions for non-:ıvailabiliry or failure to meet required service srandards. 
An une,·en or irregular payment profile over the life ofa project is not recommended. 

There may be limited usage risk. 

 
u    State guarantees 

PPP projects procured by central government may carry a state credit rating. State 
guaramees of non-deparrmemal public bodies are not common but have sometimes been 
provided on the most complex projecrs. The government introduced the UK Guarantee 
Scheme (see Section VI, infra) ro supporr major projects (now managed by the IPA). 

 
uı    Distribution of risk 

PF2 involves an extensive risk-allocation framework. The most significant risks are 
discussed below. 

The conuacror is protected against three categories of supervening events: 
a Compensation evems: primarily circumstances of contract breach by the 

procuring body, where rhe contractor receives compensation and relief from irs 
obligations. 

b Relief evems: evems ourside the comraccor's comrol but which the contractor 
is besr placed to manage, where the contractor receives relief from default 
termination. 

c Force majeure: events outside the contractor's comrol which the comractor 
cannor manage, where the affected obligations are suspended. 

 
Adclitionally the conrractor is prorecred against discriminarory changes in law (those 
affecring only rhe contracror or rhe specifıc project) and specific changes in law (those 
affecring onJy rhe relevanr caregory of services or businesses). The comracror is not 
protected against orher changes in law unless chey require further capital expenditure. 

The contractor is required ro indemnify the procuring body against death and 
personal injury, physical damage, rhird-parry liabiliry, breach of intellectual properry 
rights and sratutory claims arising from the contractor's operations. The contractor is 
also required to effecr specified insurances for the services and project assets, with some 
prorecrion where risks become uninsurable. 

The procuring body has the right to step into the services in certain circumsrances 
such as emergencies. The extenr to which the conrractor is protected financially depends 
on whether ehe step-in was caused by contraccor defaulr. 

The sponsors do not usually guarantee ehe contracror's obligations, but may be 
required ro provide guarancees eo ehe funders. 
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iv Adjustment and revision 

111ere is flexibility to make ch:ıngcs co the services and contract, provided that thc changcs 
do not amount to :ı 'substamial modification' under the procurement rules. According 
to the procurement legislacion,.ı7 amendments shall be considered substantial whcn ehcy 
render ehe original conrr:ıct 'materially different', for instance because they shift thc 
economic balance in favour of rhe contraccor or extend ehe contrace's scope considerably. 

\'Viehin this rule, the procuring body can require service changes subjece to limited 
contractor veco righrs, for example, where ehe proposcd change is illegal, impossible, 
or materially changes ehe risk profile of ehe project. Contract amendments other than 
service changes usually require mutual agreement. 

The contractor can only make service changes with mutual agreement. The 
consent of ehe procuring body is also generally required for amendment, eermination or 
replacement of ehe conrractor's supporcing projece concracts. 

The concrace concains a deeailed proeocol for specifying, pricing and agreeing 
service changes, with independenc deeerminacion in the event of disagreement. 

 
v Ownership of underlying assets 

Project assets may be owned by ehe contractor, or be owned by ehe procuring body and 
made available co ehe concractor for ehe duration of ehe project. in the former case, 
ehe contractor may or may not bear residual asset risk. The latter approach is ofren 
used where ehe assets are 'strategic', such as defence facilieies and highways. The asset 
ownership structure may be parcly tax driven. 

 
vı   Early termination 

The procuring body may eerminate early for concractor defaule, which includes, for 
example, maeerial or persistenc breach, insolvency, and breach of certain key provisions, 
subject co the concractor's righe co rectify the breaches (if capable of being rectified) 
within a specific period. The procuring body may alsa have a right to terminate 'for 
convenience' on notice. 

The procuring body's rights to terminate early for default are subject to ehe 
funders' right to step in to the project. 

The concraccor's rights co terminate early for procuring body default are 
usually limited co non-payment, expropriation, breach ehat frustrates the contractor's 
performance of its obligacions and non-permitted assignment of ehe contract. 

Eieher party may terminate early for long-term force majeure. 
Provisions for compensation on termination are complex. in essence: 

 
 
 
 

37 Anide 72 of Direccive 2014/23 and Regulacion 72 of ehe Public Contracts Regulations 20 I5, 

which build upon principles initially laid down by the European Court of Juscice in Pressetext 

Nachrichtmagentur GmbH v. Aurtria (C-454/06). Where there is a substancial modification, 

rhe procuring body musc undertake a new competitive tender process, unless an exemption 

applies. However, no such obligation arises if the modi6cations were provided for in t.he 

inicial procurement documents in 'clear, precise and unequivocal review clauses'. 
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a On termination by the contraccor far procuring body default, or 'for conveniencc' 

by ehe procuring body, compensation is designcd to put the contrnctor and 
funders in the position chey would have been in had ehe contract continucd. 

b On cermination far force majeure, there will be compensation for thc initial 
investment but not for expected return. 

c On termination by the procuring body for corrupt gifts, or brcach of thc 
refinancing provisions, compensation will cover the outstanding senior debt only 
(including breakage costs). 

d On termination by the procuring body for contracror defaulr, compensation is 
limited and is calculated by reference to the market value of the project, rhrough 
a retender to a new contractor (where there is a liquid market) or a calcularion 
of market value by an independent experc (if not). This compensarion, in broad 
terms, is the sole remedy for losses arising from early termination. 

 
There are usually detailed hand-back obligations on ehe contracror on rermination, 
including in relacion to ehe condition of ehe assets. 

 
VI FINANCE 

The prevailing model for the fınancing of PFI/PF2 projects in the UK has been to use 
project finance, wirh debt and equiry being provided by funders on a limited recourse 
basis. Typically debt has funded around 90 per cent of project costs, while equity has 
provided the remaining 1O per cenc. Funders' recourse has been limited ro ehe cash flows 
of ehe project and ro the project assecs. While this model became ehe norm for standard 
PFI projects in ehe UK, there were, of course, variants. The global financial crisis has also 
driven innovacion as traditional sources of funding have dried up. Government and the 
private sector have risen to the challenge and delivered new financing solutions to the 
market. 

 
Equity 

Equiry fınance far UK PFI/PF2 projects is provided in ehe form of share subscripeion 
monies and subordinaced debt lem by shareholders. Ar the outset, the equity providers 
were the concracrors thae were bidding for ehe projece and ehe underlying subcontraces. 
As ehe market grew, capital constraints for the contractors led to the development of 
third-parcy investor funds that would invest in greenfield projects as a financial investor. 
in turn, the contraccors developed fund offshoots thar would purchase complered 
projects from the contracror enabling ehem eo recycle capieal back into projects. A wider 
market in secondary transactions has also developed with the same effect. 

The new PF2 model means that government will fund a proportion of the equiry 
requirement for a project, albeit only a minoricy interest. The development ofa deeper 
equicy market has also enabled government to stipulate that PF2 projects should include 
equicy funding cornpetitions. lt rernains to be seen how ehe market responds to this - 
there are some obvious disincentives for bidders to spend time and money bidding for a 
project only to be undercut on the cosr of equity ara later stage. 
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A further recent trend has been the attempts to harness pension fund or insurancc 
company money into direct investınent in projects. The Pension lnfrastructurc Platform 
(PiP) and the lnsurers' lnfrastructure Investment Forum have recently formed in thc UK 
and both have funds or members chat are ablc to invest equicy into projects, whetlıcr in 
the primary or secondary markets. 

 
ü    Debt 

1he majority of ehe fi.nance for UK PFI/PPP projects is provided by way of senior 
debt. The first transactions were funded wieh bank debt and a deep market of project 
fi.nance banks developed, many of ehem international, providing debc on increasingly 
compecitive terms. Alongside ehe banks, ehe dehe capiral markers responded wich bond 
finance products, inirially co refi.nance compleced projecrs wirh cheaper, longer term debt 
and larer, wieh ehe supporr of monoline insurers providing guarantees, to finance projecrs 
during ehe consuuction phase. 

The UK PFI/PF2 market has benefired roo from signifıcanr debt provision by ehe 
European Invesrmem Bank, providing up ro half of the debr requirement for projects 
whether alongside commercial banks or bond holders. 

A combination of ehe global fınancial crisis and new regulatory requirements for 
banks in particular has broughc change. The banks have been capital constrained and 
less inclined ro issue long-term loans. The monoline insurers and their 'wrapped' bond 
producr are largely defuncc. The consequential funding gap has given rise co innovation 
as governmem and ehe private seccor have responded. 

Firsc, institutional invesrors (pension funds and insurance companies) have 
scepped up, boeh ehrough ehe PiP and ehrough direct investment to provide long-term 

dehe ro projects. Separarely, infrasrrucrure debt funds, ofren associared wirh infrasrructure 
equicy funds, have come ro market with the aim of lending to greenfıeld projects or, 
more ofren, ro refinance rhose projects once constructed. Meanwhile ehe banks have 
rerurned co market, although in smaller numbers and wieh less capacicy than previously. 

Secondly, government has responded both through PF2 and with the provision of 
guarantees through ehe UK Guarantee Scheme. 

PF2 actively seeks ro encourage bidders to develop long-cerm fınancing solutions 
using a grearer range of debr finance sources. This is intended ro encourage institutional 
invescors to lend alongside ehe banks. A recent example of innovation in ehe context of 
PF2 has been ehe Department for Education's procurement of financing for fi.ve batches 
of schools through an aggregacor vehicle owned by the private sector. The objective is 
co allow relacively small projects ro gain access to long-term fınance in ehe dehe capital 
markets via the aggregator. 

The UK Guarancee Scheme aims ro provide government support to projects where 
ehe risk profile would oeherwise be too greae for ehe market. The support can rake various 
forms bur the mose frequently used ro date have been the provision of guarantees (for 
example for the financing of ehe Mersey Gateway bridge or for the proposed fınancing 

of ehe Hınk.ley Point C nuclear power seaeion) or the provision of standby facilities 
(for example, for ehe London Underground's Norehern Line extension). The Thames 
Tideway Tunnel, one of the largest projects in Europe, benefits from a government 
supporr package in respecc of certain risks, again provided by ehe UK Guarantee Scheme. 



41 [2015] UKSC 45. 
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Under  oPC, ehe procuring body is entitled ro request project refinancing evcry 

l"\ o ) ears if it considers more fuvourable terms are available in the market. Refinancing 
gain is sha.red between public and private sectors on a sliding scale. 

 
VII RECENT DECISIONS 

There have been no recent judicial decisions that are central to ehe PPP market in ehe 
UK. However, a number of more general public procurement and conrracr cases will 
be of inrerest ro PPP practitioners and we summarise some of the more significam ones 
bdow. 

Oury of good faith: there is no general dury to act in good faith under English 
conrracr law. However, as Bristol Groundschool Ltd v. Intelligent Data Capture LttP8 
demonsrrares, rhe courrs are increasingly willing to imply such a duty into 'relarional' 
conrracrs - conrracrs, which involve a longer-term relationship and high degree of 
communication and cooperation between the parties - and this could clearly include 
a PPP comract. The courts have considered whether a duty of good faith should be 
implied in relation to the award of service failure points. In Mid Essex Hospital Services 
NHS Trnst v. Compass Group UK and lrelıınd Ltd (trading as Medirest),39 the Courr of 
Appeal held that no such duty should be implied as the Trust's discretion was limited to 

a simple decision on whether to exercise its absolute comractual right to award service 
points; it had no discretion over ehe number of points to be awarded for each event. 
In concrast in Portsmouth City Council v. Ensign Highways Ltd, the court found that 
the council did have discretion over ehe number of service points to award for each 
default and a term was implied into the conrract that in exercising this discretion the 
council would 'act honesdy and on proper grounds and not in a manner that is arbitrary, 
irrational or capricious'. Both of these cases also involved express duties of good faith; in 
both cases the courts construed these duties narrowly. 

Changes to an existing contract: in R (Gottlieb) v. Winchester City Council'0 ehe 
High Court halted a redevelopment project in Winchester when the council proposed to 
make various amendrnems to a development agreement which it had originally entered 
inco in 2004. The changes included halving ehe number of residemial units originally 
foreseen and doubling the amount of retail space. These were found to constitute 
substantial modifications which called fora re-tender under procuremem law. Conversely, 
in Edenred v. HMT1 theSupreme Court ruled that HM government could entrust the 
administration of irs new tax-free childcare scheme to the supplier Atos under an existing 
contract, on ehe basis that this contract included review clauses which were sufficiently 
flexible to encompass ehe new services. Consequently, the extension of the supplier's 
remit did not involve any 'substantial modification' for the purposes of procurement law. 
 
 
 

 

38 (2014] EWHC 2145 (Ch). 

39 [2013] EWCA Civ 200. 

40 (2015] EWHC 231 (Admin). 
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Rule against penalties: in Ta/af 1:.1Makdessi v. Cavendish Square Hoidings BV and 

Parki11gEye Limited v Beavis,41
, the Supreme Court redcfined ehe law on pcnaltics, undcr 

which pre-specified rcmedies for breach of contracc, such as liquidaeed damagcs, can 
be dedared unenforceable. Previously, ehe test was thought co be whether ehe specified 
quantum of liquidated damages represented a 'genuine pre-estimate of loss' rather than 
an e..xcessive penalt)' designed co derer breach. 1l1e courc declared rhat formularion of 
ehe rulc roo narrow and ruled that ehe reaJ test was whether ehe liquidated damages 
(or other specified remedy for breach) was designed eo proeect a legitimate intercst of 
ehe innocent parry in enforcing the provisions of ehe concract and was proportionatc 
co chat interest. Such legitimare inrerests can in some circumstances go beyond simply 
being compensated for losses. The court aJso confirmed chat ehe penalties rule only 
applied to secondary contractuaJ provisions dealing wich ehe consequences of breach of 
ocher, primary, obligarions, rather ehan to primary obligations themselves (such as price 
paymenc or adjustment provisions). 

 
VIII OUTLOOK 

The use of ehe PFI model has probably passed its high water mark in the UK, and chere 
is no immediate prospecc ofa significant increase in ehe pipeline of PF2 projeccs. The 
emphasis on economic (rather than sociaJ) infrastructure is likely to remain. 

Following rhe May 2015 general election anda Conservative majoricy governmenc, 
there has so far been no relaunch of PF2 as some had anticipated, nor is rhere any sign 
char rhe emphasis on economic infrascruccure will weaken. 

Most large and complex projecrs in rhe short ro medium term are likely co be 
directly publicly funded or use bespoke financing seruccures. Other forms of PPP may 
cherefore become increasingly important (and undergo some standardisaeion). 

However, ehe UK seems likely co concinue looking for new ways to ger private 
fınance imo large infrascruccure projeccs, parcicularly given concinuing fiscal challenges. 
Innovacion is cherefore likely co continue. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

42 [2015] UKSC 67. 
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I    OVERVIEW 

2015 was a very active year for Public-Private Parmerships (PPPs or P3) in the US 
market. Several critical legal and regulacory changes were implemented, PPP activity 
increased and, quite notably, the PPP mechanism was increasingly applied in new areas 
including in support of clean energy and clean technology projects - a trend which is 
expected to concinue. 

2015 wimessed a growing utilisation of ehe P3 model, as predicted in lase year's 
edieion of this chapeer.2 This progression of groweh manifested ieself both in the number 
of projeces execuced using ehe P3 scheme as well as in a widening of ehe types of projeces 
which are being funded through ehe P3 mechanism. High-eech projects propelled by 
innovaeion (e.g., seecing up nationwide public safery broadband network, ereccing a 
scate-wide high-speed İnternet service), or precipitated by polieical developments in the 
sphere of environmencal proeeccion (e.g., conseruceing a waste processing and alternacive 
energy producing facility) scood oue within the 2015 P3-porcfolio. Recent trends indicate 
thae these type of projects represent a growing application of the P3 model in fields 
beyond the 'eradirional' P3 scope (i.e., transportaeion projeces such as highways, toll 
roads and bridges, as well as conseruccion of public facilieies such as airports, hospitals, 

 
 
 
 
 

Robert H Edwards Jr, and Mark J Riedy are parmers and co-head ehe energy ceam, and 

Ariel Oseasohn is a member of energy ceam. Randy F Hafer is senior partner and head of 

ehe conscruccion and infrasrructure ceam, and Benjamin P Deninger is a member of the 

construcrion and infrastructure ceam at Kilpatrick Townsend & Scockton LLP. 

2 Roberc H Edwards Jr, Randall F Hafer & Mark J Riedy, Chapter 15 - Uniced States in 1 7he 

Public-Private Parmership Law Review 187 (Bruno Werneck & Mario Saadi ed., 2015). 
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sradiums and convention centers.l). lt is anricipated that this trend will accelerate in 
the foreseeable future as public infrascructure needs diversity and require both thc 
financial srrength and practical experience of the private sector to complete. For examplc, 
iniriatives under the Obama Adminiscrarion's clean cities programmes designed ro make 
urban living safer and more enjoyable as well as the need for accelerared deployment of 
electric vehicle charging infrastrucrure are examples of emerging 2 lst-cenrury advanced 
infr:ısrrucrure requiremenrs. 

Among rhe mosc imporranr fields to demonstrate increased use of ehe P3 model 
is the clean energy field, a trend expecred to accclerate. 2015 was a banner year for 
legal and policy supporr for clean energy rechnologies ro reduce greenhouse gas (GHG) 
emissions. Firsr, under ehe Omnibus Bili rhe produccion cax credits and investmenr tax 
credirs for renewable energy (wind, solar and other renewables) were extended for fi.ve 
years.4 This is rhe first time in recent history in rhe US that ehe renewable energy industry 
has rhe benefit ofa scable tax policy for a period of fi.ve years. Second, pursuant ro ehe 
incernacional climare agreemenr reached ar rhe Paris Conference of Parries (COP21}, 
all party-counrries have agreed ro publicly ourline the posr-2020 climate actions rhey 
inrend to rake, ultimarely ro be embodied in a new future international agreemenr. 
These actions, known as each counrry's Intended Nacionally Decermined Conrributions 
(INDCs), will largely determine wherher rhe world will be successful at forming a parh 
toward a low-carbon, climate-resilienr fucure. Moreover, ehey will create a long-cerm 
incenrive to increase invescmenr in clean energy as ehe US seeks ro meet irs own INDCs. 
Finally, rhe implementacion of ehe Environmencal Proeeceion Agency's Clean Power Plan 
(CPP) continues to move forward (alchough irs implementation was recendy seayed by 
rhe US Supreme Courc, see below) with states and uriliries developing compliance plans 

ro significancly reduce greenhouse gas emissions from rhe electric sector. If ehe EPA's 
CPP regularions are not scruck down by rhe US courts, rhe electric secror will embark 
on a decades long parh rowards de-carbonisacion requiring billions of dollars of new 
invescmenr in renewable generarion, energy storage and smarr grid eechnologies. These 
imporram legal and policy evenrs in 2015 will resule in significancly increased invescmenr 
in clean energy in rhe US. 

Three main forces contribured to ehis trend of P3s being used for clean energy and 
eechnology projects during 2015: (1) growing domeseic and inrernational political forces 
which put in place, ehrough mandates and incentives, measures to counrer climare change; 
(2) importam scienrific developments and discoveries enabling the implemenraeion of 
high-rech solurions in commercial-scale or urilicy-scale proporrions; (3) growing levels 
of knowledge, experience and confidence in the P3 model arnong investors and lending 
institutions, allowing for invesrmenrs to be made more comforcably in projects outside 
ehe tradieional P3 wheelhouse which bear slightly higher levels of risk compared wieh 
ehe 'rradieional' P3 projeccs. A separate sub-chapter will be devoeed ro discuss ehe unique 
developmenrs of P3 applicability in rhe clean energy field, infra. 

 
 
 
 
 

3 ld. at 171. 

4 Consolidared Appropriations Acr, 2016, Pub. L. No. I 14-113, Tide III, 129 Stat. 2242. 
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However, chere are some challenges that arise in the conjunccion of ehe P3 model 

"ith innovative high-cedı type projecrs thac musr be acknowledgcd and rcmcdicd for 
such conjunction to truly succeed. For e..xaınple, owing to relaeively highcr risks associaecd 
\\ith high-eech projeccs, crnditiona.l applicacion of ehe P3 model, as done in ehe contcxt 
of road projects, produces raees of return coo low and risk-sharing too inefficicm to 
mobilise ehe necessary volumes of pcivate capita.l, management and know-how ro build 
such projeccs. llıerefore, along witlı innovation in dıe kind of projecrs execured wirh ehe 
P3 models. innovacion is equally required in ehe way P3 models are applied ehercto. It 
is for this reason ehat ehe Office of Economic Policy in ehe US Oepartmenc of Treasury 
proposed, in a report released in April 2015, co shifc away from ehe basic 'user fee' (e.g., 
roll) and 'availabilicy paymencs' models, and instead adopt other models thar strive ro 
align public and private sector inceresrs by berter balancing the consumer's interest in 
high-qualicy services wiclı the invesror's incerest in rates of return adequarely reflecting 
the risks assumed thereby.5 

In addition to ehe evolving type of projecrs implemented with the P3 scheme, 
imporranr r�o-ulatory changes were made during 2015 aimed at simplifying and 
galvanising ehe use of P3. Such changes, along wich some of ehe most norable P3 projects, 
are described hereunder. 

 
II THE YEAR IN REVIEW 

Below are some of ehe most notable regulatory changes that took place in 2015, followed 
by noreworehy P3 projects co reach financial closing in 2015 in ali fields except ehe clean 
e□ergy fıeld. The larrer is discussed separarely as aforesaid. 

 
Notable regulatory changes in 2015 (clean energy excluded) 

Partnership with a public party far use of ta.x-exempt bonds and equity 
Tax-exempt bonds have long been an important financing tool for P3 projects. The tax 
uearmenr of ehese bonds, which may exempt inrerest on ehe bonds from federal or state 
inceme taxation, allows holders of ehe bonds to serde for relatively low inrerest rates, 
providing ehe borrower wirh less expensive financing. 

In general, bonds wiU be tax-exempt for federal income tax purposes only if ehe 
proceeds are (a) to be used by a governmental entity, or by an entity described in Section 
50I(c)(3) of ehe Federal Tax Code (i.e., encities that operate exclusively for religious, 
charirable, sciencifıc, testing for public safety, licerary or educational purposes, where no 
part of their earnings inure to the benefit of private individuals, no substantial pare of 
ehe activities thereof constitutes lobbying and where such entities do not participate in or 
intervene in political campaigns with respect to candidates for public office (a 50l(c)(3) 
Entity)) or (b) to finance certain enumerated categories of projects (e.g., airports, docks 
and wharves, mass commuting faciliries, facilities for the furnishing of water, sewage 

 

 

5 Office of Economic Policy, US Dept. of the Treasury, Expanding the Market for 

Infrascrucrure Public-Privare Parcnerships: Alternativc Risk and Profit sharing Approaches ro 

AHgn Sponsor and Investor Incercsts 11-12 (2015). 
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facilities, solid waste d.isposal F.ı.ciliries, facilities for ehe local furnishing of eleccric energy 
or gas, local discrict heating or cooling faciliries, qualified hazardous waste facilicies, high 
speed inrercity rail facilities, environmencal enhancemencs of hydroelectric generaeing 
facilities, qualified green building and sustainable design projects). In every case, ehe 
issuer of ehe bonds has co remain ehe government or an entity doing so on behalf of 
ehe governmenc. in financings ehat require thae ehe proceeds of the bonds be used by a 
governmental entity or by a 501(c)(3) Entity, only a very small portion of the proceeds 
{or facilities financed wieh proceeds) of ehe bonds (in general, 5 per cenc) may be used 
by a privace party. 

One of ehe challenges in using ta.x-exempe bonds to finance projects in which 
ehe.re are boeh public and privace components has been in allocating bond proceeds 
between ehe ewo componencs. The iRS had previously issued proposed rules on ehis 
mpic ehac had drawn criticism from ehe legal community.6 in response, the iRS released 
final rules in November 2015 ehac attempted eo address the concerns of ehe industry.7 
The final rules contain cwo key parts chae are relevanc co public-privace parmerships. 
The fust permies allocaeions of bond proceeds and quaJified equity thac should be more 
advancageous than whac was previously permitted. Qualified equity is permitted co be 
aJlocated firse to the private business use ofa mixed-use project and ehen to governmemal 
use, whereas bond proceeds are allocated firse to governmeneal use and then eo private 
business use. 

The second key pare of ehe regulaeions for purposes of public-private parmerships 
relares co allocacions of parmership incerests. Previously, parmerships were aueomatically 
treated as private entieies unless ali of ies members were public. Under the final rules, 

parınerships are rreated as aggregates of their parmers. The arnount of privaee business 
use of bond-financed property is ehe privaee parmer's share of the partnership's use of 
ehe property. That share is defined as the private parmer's greaeest percentage share of 
income, gain, loss, deduction, or credit attributable co the period the partnership uses 
ehe properry. The foregoing rules will emer into effece wich respece to bonds thac are sold 
on or after 25 January 2016, although certain special effective date rules apply as well.8 

This is an imporcant change, which should make it easier for governmencal entities 
and 501(c)(3) Encieies co harness the invaluable capital and expertise of the private seceor 
for projeccs of great public and social significance. 

 
 
 
 
 

 

6 Letter from Georgc C Howell, chair of ABA Taxation Section, to John Koskinen, 

Commissioner of ehe lnterna1 Revenuc Service (2 October 2004) available at: 

www.americanbar.org/contenc/dam/aba/administrative/taxacion/policy/100215commems. 

authcheckdam.pdf. 

7 General Allocation and Accouncing Regulacions Under Section 141, Remedial Accions for 

Tax-Exempc Bonds, 80 Fed. Reg. 65637 (0cc. 27, 2015) (to be codifıed at 26 C.F.R. 1). 

8 Id. at 80 Fed. Reg. 65645; sce also: hrrps://www.federalregister.gov/anicles/2015/ 

10/27/2015-27328/general-allocacion-and-accounting-reguJations-under-section-141-re  

medial-accions--for-tax-cxempt#p-126. 

http://www.americanbar.org/contenc/dam/aba/administrative/taxacion/policy/100215commems
http://www.federalregister.gov/anicles/2015/
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Fi,-i.ııg America's Smface T,·aıısportatioıı Act (FAST) 

l11e FAST Act was signed into la"v on 4 December 2015 and constitutes rhe first 
long-tcrm tr:ınsportation bill passed in 10 years.9 lhe FAST Act provides $305 billion in 
funding for highways and public cransporcacion and transportation safery during fiscal 
years 2016 through 2020, an increase of approximately 11 per cent. 

1l1e FAST Act includes $225.2 billion in funds from ehe Highway Trust fund ro 
support highway invesrment (a $20.2 billion increase over five years compared with ehe 
FY 20 l 5 funding). Srares have discrerion over a large pare of ehe funds allocated under 
ehe FAST Act representing a huge opporcunity for P3 projects as srates look to apply ehe 
model co projecrs co solve more diverse needs. 

$1 O.7 billion of ehe increase goes to supporring rwo new initiatives: (1) a National 
Freight Program; and (2) a programme of Nationally Significant Freight and Highway 
Projects. 1l1e remaining $9.5 billion provides small annual increases in core highway 
prograrnme funding. 

lhe National Freight Program is a transformation of ehe national freight 
policy provisions in Moving Ahead for Progress in ehe 21st century law (MAP-21) 
which authorises $6.2 billion over fi.ve years to be apporrioned among states by 
formula. Programme funds will be directed under national and state strategic plans ro 
improve highway freight transportation on roads designated to be pare of ehe national 
freight nerwork. Furthermore, states can obligate up co 1O per cenc of such funds for 
improvements co freight rail or ports. 

lhe Nacionally Significant Freight and Highway Projecrs Program will provide 
approximately $900 million per year in grants of at least $25 million for highway, 
bridge, rail-grade crossing, intermodal and freight rail projects costing more chan 
$100 million to improve ehe movement of freight and people, increase competitiveness, 
reduce bocdenecks and improve intermodal connectiviry. Projecrs will be awarded by ehe 
Secrerary of Transportarion. 

$207.4 billion of ehe total amounc of funds will be split among ehe states by 
formula ro be used for highway and bridge improvements authorised by major 
highway programmes such as ehe National Highway Performance Program and Surface 
Transportation Black Gram Program, ete. 

lhe remaining $ 17.8 billion will fund additional programmes rhat are directly 
run by ehe federal government, research and development centric, fund Federal Highway 
Administration expenses, or fınance competitive grants to state and loca! governmenrs 
under Secretary of Transportation Programs. 

An additional $1.05 billion has been authorised for significant projects on federal 
or rribal lands as well as for ehe Appalachian Regional Highway Oevelopment Program. 

lhe FAST Act increases every states formula funds by 5.1 per cent in FY 2016 and 
annually by 2.1 per cent ro 2.4 per cent from FY 2017 - FY 2020 in order to offset 

 
 
 
 
 
 

 

9 Fixing America's Surface Transportation Act of 2015, Pub. L. No. 114-94, 129 Stat. 1312. 
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projecred in.Bation. These increases represent a large source of funding for potential 
P3 projecrs nationwide and 'the FAST Act's biggest impacr on ehe highway construcrion 
market will be the stability it provides scates and ehe private sector'.10 

The FAST Act focuses on the following:11 
a Projecc delivery: Under the FAST Acr, the speed of certain permitting processes 

will increase while still protecting environmencal/historic concerns and also 
codifying the online syscem to track projeccs and interagency coordination 
processes. 

b Freighr: The FAST Act establishes formula and discretionary grants co fund 
cricical transporcacion projects beneficing freighc movements which will provide 
a dedicated source of Federal funding for freight projects, induding multimodal 
projeccs. The Act emphasises the imporcance of Federal coordination to focus 
local governmencs on the needs of freight rransporcation providers. 

C  Innovative Finance Bureau: The National Surface Transportation and Innovative 
Finance Bureau (IFB) is a new enciey within the Department of Transportation 
(DOT) inrended as the single locacion where state and local governments can 
receive federal funding, financing or technical assistance. The IFB enhances ehe 
work done by the Build America Transportation Investment Center as well as 
helping co improve coordination across ehe DOT to identify innovative fınancing 

mechods and mechanisms. The IFB also works to improve permitting efficiency. 
d TIFIA: Large project financing options pursuant to ehe Transportation 

Infrastructure Finance and lnnovacion Act (TIFIA) Loan programme are 
improved by the FAST Act's organisational changes which provide opporcunities 
for structural improvemencs which could accelerate delivery of such projects. 

e Safety: The FAST Act prohibics renral car companies from knowingly renting 
vehides subject to safecy recalls and increases ehe maximum fine against a 
non-compliant auto manufaccurer from $35 million to $105 million. The FAST 
Acc also strengthens the DOT's oversight of transit agency safety and gives more 
flexibility to States to improve truck and bus safecy ehrough federal grancs. 

f Transit: The FAST Act restores the Bus Discretionary Grant Program and increases 
the Buy America requirements in order to encourage domestic manufacturing. 

g Ladders of opportunity: in order to increase workforce training and regional 
planning the FAST Act allocates additional formula funds to local decision 
makers; and gives additional design flexibüicy to planners. In an effort to promote 
the use of public transit and walkable communities through dense commercial 

 
 
 
 
 

 

10 American Road & Transporcacion Builders Associacion, 2015 'Fixing America's Surface 

Transporı:acion Acc' (28 January 2016, 1:31 PM), www.arcba.org/newsline/wp-content/ 

uploads/20 I 5/ I 2/ANALYSIS-FINAL.pdf. 

ıı Sarah l<Jine, Andy WinkJer, 1O Things You Nec:d To Know About ehe FAST Acr, Bipanisan 

Policy Cencer (27 January 2016, 10:23 AM), http://bipanisanpolicy.org/blog/10-thing 

s-you-nccd-to-know-abouc-thc:-fast-acc/. 

http://www.arcba.org/newsline/wp-content/
http://bipanisanpolicy.org/blog/10-thing
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and rcsidenrial developmcnt near transit hubs, ehe FAST Acc makcs Transit 
Oricnred Developmenc (TOD) cxpenses cligible for funding under highway and 
rail credit programmes. 

Model lawfar e11abli11g P3 
P.3s are currently Limited or unavailable in many states due to lack of enabling legislation. 
Thirry-thrce states, the District of Columbia and Puerco Rico have some sracurory scheme 
enabling tradicional transportation P3 projects with some being more broad than ochers. 

·föerefore, in order co accelerate ehe trend of P3 enabling legislation nationwide, 
in December 2015 ehe Biparrisan Policy Cencer published a model law for enabling 
P3 engagemencs.12 TI1is law has four self-proclaimed attributes: it enables P3s for a 
wide range of projects; it creares a srare office dedicated co providing P3 experrise and 
assisrance; it standardises and promotes besr P3 pracrices; and it protects the public 
inreresr. Similar efforrs coupled wirh the success of P3 projects nationwide - both on 
rradirional rransporrarion and new high-tech projects - should advance ehe trend of 
more states adopting some form of P3 enabling legislation. 

 
ıı   Notable legal, regulatory and poücy developments - clean energy 

Omııibus Appropriations Act 
On 18 December 2015, Congress passed and ehe Presidene signed inro law rhe 

Consolidated Appropriations Act of 2016 and ehe Protecting Americans from Tax Hikes 

(PATH) Act of 2015,13 funding ehe government and providing a number of significanr tax 

changes, including important extensions ro tax incentives available for ehe development 

of renewable energy projects. 

The legislation revises the Section 45 10-year produccion cax credic (PTC) co 
provide thar qualifying wind facilities for which construction commenced prior co 
1 January 2017, will be eligible for the currenc PTC rate (2.3 cents per kilowatt, adjusted 

for inAacion). Qualifying wind facilities for which construction commences on or afrer 
1 January 2017 and prior to 1 January 2020, will be eligible for PTCs at a reduced 
rare (20, 40 and 60 per cenr reduction of the current PTC rate, for projecrs for which 
consrrucrion begins in 2017, 2018 and 2019, respectively). Qualifying wind facilities 
thar commence construction after 2019 will not be eligible for the PTC. 

The 30 per cent investment tax credit (ITC) election in lieu of the PTC is also 
preserved for qualifying wind facilities and phases down as follows: 24 per cenc, 18 per 
cenr and 12 per cenc for qualifying wind facilities for which construction begins in 2017, 
2018 and 2019, respecrively. 

The legislarion also extended rhe 10-year PTC at the currenc PTC rate for projects 
for which construction commences on or before 31 December 2016 for the following: 
closed loop biomass facilicies, open loop biomass facilities, geothermal facilities, landfıll 

 
 
 

 

l 2 Available at: http://bipartisanpolicy.org/library/public-private-partnership-p3-model 

-legislacion/ (lasc visiced on 27 January 2016, 10:17 AM). 

l 3 Consolidared Appropriations Accof 2016, Pub. L. No. 114-113, 129 Stat. 2242. 

http://bipartisanpolicy.org/library/public-private-partnership-p3-model
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gas facilicies, erash facilities, qualified hydropowcr facilities and marine and hydrokinceic 
renewable encrgy facilities. The 30 per cenc invescmenc eax credie election in lieu of ehe 
PTC is also preserved for chese qualifying renewable energy faciliries ehrough 2016. 

The legislacion also provides for an extension of ehe 30 per cenc ITC raec for 
qualifying solar facilieies if construction commences prior eo 1 January 2020. This 
change is a significane departure from prior law, which required chae qualifying solar 
faciliries be placed in service during ehe applicable credir year. Qualifying solar facilicies 
for which conscruceion commences on or afrer 1 January 2020, will be eligible for ITCs 
ar a reduced raee, as ser forth on ehe following schedule: 26, 22 and 1O per cent for 
projects for which conscruction begins in 2020, 2021 and after 31 December 2021. 

The revised rules fureher provide, ehae unless ehe qualifying solar facilicy is placed 
in service prior eo 1 January 2024, any project for which consuuccion begins before 
1 January 2022, will be enricled ro a 1O per cenc ITC. The Section 25D credit for 
residencial solar energy systems is also exeended for systems placed in service prior to 
2 January 2022, and is subjece ro ehe same reduced rares as ehe ITC. 

Ali ehe above incenrives and eax credies provide a very strong eail-wind for ehe 
clean energy secror. This in curn will significandy boosc ehe use of ehe P3 model, which as 
explained infta is increasingly utilised in ehe realm of high-tech innovative projeces such 
as in ehe clean energy sphere. 

 
Paris Agreement 
Parties ro ehe UN Framework Convenrion on Climace Change (UNFCCC) reached 
a landmark agreement on 12 December 2015 in Paris, charting a fundamencally new 
course in ehe rwo-decade-old global climaee effort.14 

Culminaeing a four-year negotiating round, ehe new creacy ends the serice 
differentiaeion berween developed and developing countries that characterised earlier 
efforts, replacing ir wieh a common framework rhac commirs ali countries co put forward 
eheir besc efforts and ro srrengehen ehem in ehe years ahead. This includes, for ehe fırsc 

time, requirements thac ali parties reporc regularly on their emissions and implememacion 
efforts, and undergo ineernaeional review. 

The agreemenr and a companion decision by parcies were ehe key ouccomes of 
ehe conference, known as ehe 21st session of ehe UNFCCC Conference of ehe Parcies, or 
COP 21. Togecher, ehe Paris Agreement and ehe accompanying COP decision: 
a reaffirm ehe goal of limiting global eemperaeure increase well below 2 degrees 

Celsius, while urging efforcs eo limit ehe increase to 1.5 degrees; 
b esrablish binding commiemencs by ali pareies eo make 'narionally decermined 

contributions' (NDCs), and to pursue domestic measures aimed at achieving 
ehem; 

c commic ali counrrics eo report regularly on cheir emissions and 'progress made in 
implementing and achieving' their NDCs, and to undergo internacional review; 

 
 
 
 
 

14 Center for Climate and Energy Solutions, UNFCC Negotiations- COP 21 Paris Previcw, 
{30 January 2016, l_:02 PM), www.c2cs.org/catcgory/kcywords/unfccc-ncgociacions. 

http://www.c2cs.org/catcgory/kcywords/unfccc-ncgociacions
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ti  commit ali countries to submit new NDCs every five years, with ehe clcar 
expectation that chey will 'represent a progression' beyond previous oncs; 
reaffirm ehe binding obligacions of developed countries under ehe UNFCCC to 
support ehe efforts of developing countries, while for the first time encouraging 
voluntary concribucions by developing councries too; 

f extend ehe currenr goal of mobilising $100 biUion a year in support by 
2020 ehrough 2025, wich a new, higher goal to be set for ehe period after 2025; 

g extend a med1anism to address 'loss and darnage' resulting from climate 
change, which explicicly will not 'involve or provide a hasis for any liability or 
compensation'; 

h require parties engaging in imernational emissions trading to avoid 'double 
counting'; a.nd 

ı call for a new mechanism, similar to ehe clean development mechanism under 
ehe Kyoto Protocol, enabling emission reducrions in one country to be counred 
tO\vard anoeher coumry's NDC. 

 
This international agreemem will fureher encourage increasing levels ofinvestmen tin clean 
energy. Oevelopers, investors and financiers of clean energy projects will undoubtedly 
e:xplore new and innovative financing mechanisms to accelerate deployment of clean 
energy infrastrucrure. Expecr PPPs to be used with greater frequency in the coming years 
far dean energy infrastructure such as electric vehicle charging infrastrucrure. 

 
Cka,ı power pLzn 
On 23 October 2015, rhe US Environmenral Protection Agency (EPA) published in 
ehe Federal Regisrer a highly anricipated final rule implementing its Carbon Pollution 
Emission Guidelines for Existing Eleccric Utilicy Generating Units, alsa known as ehe 
Clean Power Plan (CPP).15 A prepublication version of ehe final rule has been available 
since 3 August 2015. However, ehe rule's official publication starts the clock on 
compliance wieh ehe CPP and alsa opens ehe rule to legal challenges. 

The CPP is among rhe most important of ehe Obama administration's many 
regulatory measures to combat climate change. The standards dictated by the plan 
demand modest improvements in ehe GHG emissions performance of coal-fired electric 
generating units by reducing carbon emissions by approximacely 28 per cent below 
2005 levels by 2025 and 32 per cenc by 2030. 

 
lhe CPP esrabLishes state-specific C02 reduction goals and requim states to sııbmit to EPA plans 

far achiroing these goals on an imerim and final hasis. State goals are expmsed both in terrm of 

reductions in C02 emissions per megawatt ofelectricity generated in thestate (a 'rate-based'goaL) 

 
 
 
 
 

 

15 Carbon Pollurion Emission Guidelines for Ex.isting Stationary Sourccs: Electric Utilicy 

Generating Units; Final Rule, 80 Fed. Reg. 64662 (23 October 2015) (to be codifıed at 

40 C.F.R. 60). 
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mtd i,ı rmns ofan rqui11alenr roıı1/111,usofC02 rmi.ssio,ı rrdııctioııs(11 'mıus-b,ued'gorı/). ( E},ıch 

.<tate mııst mbmit rithrr (i) nfinnl plan; or (ii) mı i11itiı1/ p/1111 wirh rı rrqrıest far mı exıemioıı, to 

rhc EPA by 6 Septmıbrr. 2016.ıb 

 

The implementation of chese scace goals during ehe 2022 co 2030 time period presents a 
huge opportunicy for P3 projecrs focusing on clean energy, renewable energy and encrgy 
efficiency nationwide. Because such projeccs are cypically extremely expensive, and the 
eleccric urilicy seccor is in ehe midsc ofa significanc eransformaeion, the P3 struceure may 
be explored by ueilities, scaces and municipalities as a way co raise significant amounts 
of capiral ro fund the rransieion of the eleccric sector co a cleaner and more resilient 
grid. As resule of ehe publicaeion of the fi.nal rule the Seates' energy offices are worl<lng 
with utilities co develop plancs co de-carbonise the electric seceor and meet ehe seaee 
requ.iremems. While the Final Rule is seill subjece to some legal challenges, if upheld by 
ehe US coure syseem, ehe Clean Power Plan wiJI require massive investments in clean 
energy. 

 
m    PPPs reacbing fınancial closing in 2015 (clean energy excluded) 

North Carolina 1-77 ROT Lanes 
Owing co the 135 per cent increase in population in Charlotte, NC during the pase 
25 years, the Norch Carolina Departmenc of Transporcation (NCDOT) has decided 
co converc exisring HOV lanes to express lanes and bu.ild an addieional express iane 
alongside ehe exiseing ones.17 Drivers can use ehe new express lanes or HOT lanes fora 
fee and motorcycles, buses and cars wieh three or more occupanes may use the express 
lanes for free. The project will also resurface existing general-purpose lanes which will 
remain free. NCDOT parmered wieh Cincra, a JV composed of F.A. Souchease, WC. 
English and ehe Louis Berger Group to conseruct ehe projece for an estimated cose of 
$647 million. The projecr began in summer 2015 and is esrimared to be complered 
somerime in 2018. Ueilising ehe PPP seruccure allowed ehe projece ro be constructed 
wirh NCDOT only contributing $95 million in srare and federal funding. Withour ehe 
PPP srructure NCDOT would not have had the financial means to compleee ehe project 
for ar leasr 20 years. Cincra will manage design, consrrucrion, fınance and operarion of 
ehe projecealchough ehe srate will stili own ehe road. The project achieved financial close 
on 20 May 2015. 

 
Pemısylvania R.apid Bridge Repl.acement Project 
Pennsylvania has approximaeely 4,000 srrucrurally deficient bridges and decided co ueilise 
a PPP srruccure co bundle 558 of ehe worst and address ehem in one project known 
as ehe Rapid Bridge Replacemem (RBR) Project.18 Using Pennsylvania's 2012 P3 law, 

 
 

 

J 6 'EPA issues Clean Power Plan Final Rule', Environmental Finance, 1 December 2015. 

17 North Carolina Deparrmcnc ofTransportacion, l-77 Express Lanes (30 January 2016, 

I:07 PM), www.ncdoc.gov/projeccs/i-77expresslancs/. 

l 8 Plenary Walsh Keyscone Parcners, Whac is the Pennsylvania RBR Projecc? (30 January 2016, 

l:07 PM), hccp://parapidbridges.com/whatischepennsylvaniarbrproject.hcmJ. 

""" 

http://www.ncdoc.gov/projeccs/i-77expresslancs/
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l  Uııited Swıes  

PennDOT p:ırmered with Plenary W:ıJsh Keysrone Parcners (PWKP - a consortium 
composed of the \Xf:ılsh Group, Granite Construcrion Company and HOR) to replace 
thesc bridges in three years (by the end of 2017). Because of the various locations - many 

r of which cross small srace highways in rur:ıl areas - PennDOT decided ro attempt co 
1 bundle ali of chese bridges cogether. PWKP will standardise design and construction 

1  methods and is also responsible for financing and maintenance risks over the 28-year 
rerm of ehe project. Using ehe PPP srruccure allows ehe project co be completcd more 
quickly :ınd generated savings to the state by using standardised construccion methods 
and economies of scale. Financi:ıJ close on the $899 million projecc was achieved in 
March of 2015. 

 
Kmtııcky Broadbaıul lııtenıet 
The Kenrucky\Xlired Project will bring high-speed İnternet co every councy in the state.19 
it is ehe firsr non-tr:ınsportation P3 co use a cax-exempt governmenral purpose bond 
sınıcrure to achieve full risk transfer. The state partnered with Macquarie and First 
Solutions for the open-plan network which endeavors to complete ehe firsc portion of 
fiber construction in 2016. 1he project will be designed, builc, operated and maintained 
by Macquarie Capital and parmers for 30 years. The total projecc cost is $324 million, 
with the scate concributing $30 million as well as $23.5 million in federal funds wich ehe 
consorcium parcners conrributing the rest. The project will also try to attain at least a 60 per 
cenc Kenrucky workforce. The project reached financial close on 3 September 2015.20 

 
ıv   Clean energy projects reaching fınancial closing in 2015 

Nııtııral Gas Coge11erııtio11 Facility 
ARES EIF Group and Toyoca reached financial closing on 30 November 2015, for a 
700M\XfSt Joseph Energy Center gas-fired combined eyde project in lndiana. Highly 
efficienr gas-fired power planrs such as ehe Sr. Joseph Energy Cenrer are expecced co 
replace many of ehe aging coal-fired power planrs in the nation. 

 
Michigım Highway lightiııg systeın21 
The firsc freeway lighring syscem P3 in ehe US closed on 24 Augusc 2015, with ehe 
Michigan Deparcmenc ofTransporcation (MDOT) and Freeway Lighcing Parmers, LLC, 
(FLP) reaching simulcaneous commercial and financial close. There are approximately 
15,000 anciquaced lights on freeways in Detroit's tri-councy arca and ehe MDOT decided 

 
 

 

19 Kentucky Finance & Administration Cabinet, Kentuckywired (30 January 2016, 1:08  PM), 

h rcp://finance.ky.gov/initiacivcs/ ncxtgenkih/ pages/defaulc.aspx. 

20 lnfraA.mericas, Oeal Profile: Kentucky Closes Broadband P3 (30 January 2016, 1:08 PM), 

www.polsindli.com/newsevencs/news-article-infrn-americas-kencucky-project. 

21 Nacional Councü for Public-Private Partnerships, Black.rock lnfrastructure Joins Michigan's 

Freeway Lighcing P3 (30 January 2016, 1:09 PM), www.ncppp.org/black.rock-infrastructur 

c-joins-michigans-freeway-lighting-P3/; see also Corey Boock & Elizabcch Cousins, P3 Turns 

the Lights on in Detroit, Michigan, lnfralnsight (30 January 2016, 1:09 PM), 

www.infrai nsighcblog.com/2015/08/arcicles/ppps/P3-curns-thc-lights-on-in-dccroit-michlgan/. 

http://www.polsindli.com/newsevencs/news-article-infrn-americas-kencucky-project
http://www.ncppp.org/black.rock-infrastructur
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ro use a P3 srructure ro replace 87 per cenc of ehem wieh energy-efficienr LED lighcs. 
This is ehe firsr freeway lighring projecr ro urilise a PPP srrucrure. MDOT parmered wirh 
FLP - a consorrium of Star America Fund, Aldridge Elecrric, Parsons Brinckerhoff and 
Cofely Services - who will operare and maincain ehe lighrs for 15 years. The comracc on 
ehe $145 million projecc is scructured as pay-for-performance (i.e., 90 per cent of ehe 
new lighcs musc work wirhin one year of insrallarion and 98 per cenr after two years ro 
obtain ehe maximum paymenrs). Financial close was reached on 26 August 2015. 

Chicago issued a requesr for qualificarions for a srreedighr P3 in Seprember. 
Oehers considering streer lighcing P3s include Virginia, Arizona, Washington, DC, and 
Balrimore. 

 
Renewable Energy Procurement far NY Renewable Portfolio Standard 
The New York Scate Energy Research and Developmenc Auehoriry (NYSERDA) 
procured $160 million in renewable energy as pare of an ongoing efforr ro meet ehe state's 
renewable porrfolio srandards. A request for proposal (RFP) (concaining rwo srages) was 
released in April 2015, wich deadlines in May and June (for rhose who clear srage 1). 
Winners were declared in July 2015 and were granred funding from NYSERDA. The 
awarded facilities include ehe Bali Hill Wind Farın in Chautauqua Counry; an anaerobic 
digesrer ar Orbir Energy in Sraren Island; a fuel celi ar Morgan Sranley headquarters in 
New York Ciry; and hydroeleccric projecrs at Lyons Falls Mill Hydroelecrric project in 
Lewis Counry and Fulton Unit 2 in Oswego Counry. 

 
111 GENERAL REVIEW 

ReguJarory changes in ehe market in 2016 

Potentiııl amendments to WIFIA ıınd TIFIA 
in ehe 2015 edition of this chapter, we elaborated on rwo essential legislative rools 
providing key financial support ro water and road infrastruccure initiatives, and rhereby 
facilicating ehe use of ehe P3 model for such projects. 

As may be recalled, ehe Water Resources Reform and Developmenr Act (WIFIA) 
of 2014 was enacced as pare of ehe Water Resources and Reform Development Act, and 
among many of irs provisions it provides low-interest federal loans for up ro 49 per 
cent of rhe costs for large drinking warer, wastewater, scorm water and water reuse 
projects. However, ehe law prohibited ehe use of proceeds originared from rax-exempt 
bonds from funding ehe remaining 51 per cent of any given projece. In lighr of ehe 
foregoing, a bill was introduced in October 2015 by ehe House of Represenrarives wieh 
ehe purpose of repealing rhe prohibition on financing qualifying projects wieh proceeds 
of cax exempc-bonds.22 The bill was referred to various House committees' consideraeion. 
Earlier in 2015 ehe House of Representatives put forward anoeher bill seeking to amend 
WIFIA such that the financial assistance thereunder be amplified for waeer projecrs in 
scares where emergency was declared owing to droughts.23 

 

 

22 H.R. Res. 3756, 114th Cong. (2015). 

23 H.R. Rcs. 1710, 114th Cong. (2015). 
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The TIFlA, which w:ıs also cnacccd in 2014, prescribed long-ccrm financing 

tools to highway and transit projects that fearure dedicaced revenue sources. Since ics 
enacrmcnc, a slew of bills were proposcd co amend various portions of it, some of which 
beca.me law (sud1 as the FAST Act above-menrioned). 1l1e following are two notable 
bills among those currendy being discussed by Congress. 

A bili inrroduced by ehe House of Represencatives in October 2015 gearcd to 
further augment national surface transportation infrastructurc, reform programmes 
e.numerated in the TIFlA, and refocus chose programmes on addressing national 
priorities such as safety and innovation.24 The bili focuses heavily on the freight system 
and is rargeced to achieve the following main targecs: 
a creation of the Nacionally Significanr Freighc and Highway Projeccs programme, 

funded with $4.5 billion for fiscal years 2016-2021, serving mainly large-scale 

projeccs; 
b commerce encouragement by augmenring of ehe National Highway Freighc 

Necwork mileage from 27,000 co 41,000 and by allowing 91-foot-long trucks 

onto all US highways; 

c excension of the deadline by which US railroads must execuce posicive crain 
conuol cechnology; and 

d creation ofa truck and bus safety gram programme. 

 
A bili passed by the Senate in July 2015,25 and another bili passed in November 2015 by 

the House of Represenratives bearing the exact same cide26 seek co make specific budgec 
allocacions for defined transporcarion purposes. Despite some similarities, which include 

lowering ehe projecc-cosr rhreshold for TIFIA loans from $50 million to $1O million, 

these bills differ in a few key componenrs: (1) ehe Senate bili, as opposed to ehe House 
bili, revises and makes perman ene ehe reservation ofa specified amounr of rransportation 
enhancemencs programme funds apporcioned to a stace for surface cransportacion 
alcernacives, recreacional crails programme, and safe roures co school programme projects; 
(2) lhe Senate bili, as opposed to ehe House bill, includes aTOD infrascruccure financing 

provision making them eligible to apply for TIFIA loans. 

At ehe time dıis is written, ic is hard co predict whecher ehe foregoing bills will 
become law. it is, chough, safe to say thar should rhey become law, a more sound platform 

fora wider verity of percinenr projects anda more flexibility financing approach for such 
projecrs will be put in place, which in rurn will buctress ehe use of the P3 model to deliver 
such projeccs. 

 
ii Regulatory changes in the market in 2016 in the clean energy sector 

For our incernarional readers, we rhoughc it would be useful ro understand ehe regulacory 

and legal pathway and the balance of power between ehe Execucive Branch and ehe 
 
 
 

 

24 H.R. Res. 3763, 114th Cong. (2015). 

25 S. Res. 1647, 114th Cong. (2015). 

26 H.R. Res. 1461, 114th Cong. (2015). 
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Judicial Branches of the US government in putting in place a critical element of US law 
and policy which, if ulcimarely upheld by ehe courts, will undoubtedly increasc ehe usc 
of PPPs in ehe renewable energy and clean energy secrors. 

As expl:ıined, ehe US Supreme Court's decision in Massachusetts v. EPA21 in 
2007 derermined ehat ehe Clean Air Act required EPA co determine wheeher ehe emissions 
of GHGs endanger public healeh or welfare. After carefully studying ehe scientific 
lircrarure and soliciting public comment, ehe EPA in December 2009 deeermined ehat 
GHGs do endanger us by contributing co global warming and climate change. This 
endangerment fınding criggered ehe EPA's legal obligaeion to regulate GHG emissions 
under ehe Clean Air Acr. Opponents of EPA's regulation attacked ehe endangerment 
finding in ehe US federal courrs. In June 2012, ehe US Court of Appeals for ehe Districe 
of Colurnbia upheld ehe EPA's endangermenc fınding and tailpipe rule (regulating 
emissions from vehicles). 

ln June 2014, ehe EPA unveiled irs proposed Clean Power Plan to regulate GHG 
emissions from existing power planes.28 The EPA's opponents again fıled legal suits in 

various US Disrrict Courcs, even ehough rhe law in rhe United States is clear rhac judicial 
review of an administrative action is not permitted until regulations are adopred in final 
form. These lawsuirs failed. 

In August 2015, ehe EPA issued irs Final Rule on ehe Clean Power Plan.29 The 
EPA adopted ehe Clean Power Plan only after considering 4.3 million comments, ehe 
mosr ehe EPA has ever received in any rule-making during irs 45-year hisrory. 

Following ehe issuance of ehe Final Rule, ucilicy companies, coal miners and more 
rhan rwo doz.en sraces filed lawsuits in various federal courts in an effort to vacate ehe CPP. 

Ali such legal challenges were consolidared in ehe US Court of Appeals for the Disuict of 
Columbia (ehe DC Circuie). Those opposing ehe CPP also asked ehe DC Circuit to seay 
EPA's implemenration of ehe CPP pending the ourcome of legal challenges on merits. 
On 21 January 2016 ehe DC Circuit declined to issue a stay,30 over which ehe plaintiffs 
fi.leci an appeal ro ehe US Supreme Courc. 

On 9 February 2016, in a 5-4 vote (along ideological lines), ehe US Supreme 
Court granced a remporary sray ro ehe implemenracion of ehe CPP by ehe EPA umil 
such time as the argumenrs regarding ehe EPA's authoricy to regulate GHGs have been 
seuled on ehe rnerits by ehe US courc system.31 This somewhat unusual and comroversial 
decision reflects a departure from ehe large body of legal precedent which gives deference 
to agency accions. lt alsa is a substanrial setback for ehe Administration's ambitious carbon 
dioxide emission reduction plan, and a hindrance in ehe efforts to back the American 
commicments under ehe COP21 wieh action. 

 
 

 

27 Massachımtts v EPA 549 us 497, 1275 CT 1438 (2007). 

28 Carbon Pollurion Emission Guidelines for Existing Scacionary Sources: Electric Uriliry 

Generacing Units, 79 Fed. Reg. 34,830 (18 June 2014). 

29 Carbon Pollution Emission Guidelines for Exisring Scationary Sources: Eleccric Utility 

Generating Units, 80 Fed. Rcg. 64,662 (23 October 2015). 

30 West Virginia v. EPA, No. 15-1363 (D.C. Cir. 21 January 2016) (order denying stay). 

31 West Virginia, etal. v. EPA, No. 15A773, 2016 WL 502947, _ S. Cc. _ (2016). 
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\Vıeh rhe sray in place, the US Courr of Appeals far the Oistrict of Columbia will 

begin hearing oral argumems on ehe l:ıwfulness of rhe CPP in June of 2016. This very 
plausibly could mean ehat a final ruling on ehe CPP's fate (including a likely appeal ro 
the Supreme Courr) will be handed down during 2017. This alsa means that the next 
Administration, which will take office in early 2017, will have a greater say on whether 
to defend rhe CPP or not. 

 
m  Projects expected ro reach financial close in 2016 and beyond (clean energy 

e.xcluded) 

lıf11.rJ,fa11d Purple Li11e RniP2 

A planned 16-mile 21-station light rail !ine extending from Bethesda to New Carrollton 
providing a direcr conneccion ro ehe Washington DC meuo rail. Project conscruccion 
is planned for 2016-2021 at an escimated cosc of $2.448 billion. The projecc is stili in 
a bidding srage with four compecing concractor teams and, as low price seems to be 
a priority, ehe scare has allowed rhe bidders a great deal of flexibilicy with design. The 
winning bidder will need to line up approximacely $700 million in financing and, once 
complered, ehe scace will be ehe privare-seccor operacor regular paymencs over 35 years 
ro cover the operations or long-term debt costs. On 19 January 2016 it was reporced 
thac ehe fronc-runner among ehe bidders is Purple Line Transit Partners, comprised 
of Meridiam lnfrascruccure Norch American Corp.; Fluor Encerprises, Inc.; and Star 
America Fund GP LLC. 

 
Lo11g Ben.eh Civic Center P333 

1n ehe second major recenr P3 projecc ın Long Beach, CA, ehe city selecced 

Plenary-Edgemoor Civic Partner co conscruct ehe $533 million project wieh a 
P3 srructure. The projecc is complex and, after city hall, ehe main library and courehouse 
are demolished, a new porc headquarcers and a city hall wich underground parking, boeh 
of which would be 11 scoreys rall, will be builc with a 73,000-square-fooc civic plaza 
berween ehem. The plan also calls for conscruccion ofa main library, redesigned park, 
and mixed-use tower that would accommodate retail and residencial uses and possibly a 
hocel. Plenary Edgemooor will design, build, finance, operace and maincain ehe projecc 

- leasing it to ehe city for 40 years - which will be primarily financed with tax-exempt 
 
 

 

32 Maryland Deparcment ofTransportation, Purple Line (30 January 2016, 1:29 PM), 

www.purplelinemd.com/en/; see also Katherine Shaver, Reporc: Maryland has 'fronuunner' 

for Purple Line conuact, Wash. Post, 19 January 2016, available at: 

hnps://www.washingconpost.com/news/dr-gridlock/wp/2016/01/19/reporc-maryland- 

has-frontrunner-for-purple-line-contract/. 

33 National Council for Public-Private Partnerships, Long-Awaited Long Beach Civic Cenrer 

Clears Final Hurdle (30 January 2016, 1:33 PM), www.ncppp.org/long-awaited-long-bcach 

-civic-cenrer-clears-final-hurdle/; see also National Council for Public-Private Pa.rtnerships, 

Public Works Financing Exclusive: Long Bcach Approvcs Plcnary's Hybrid P3 for 

$500 Million Civic Center (30 January 2016, 1:33 PM), www.ncppp.org/public-works-

financing-exclusive-long-beach-approves-plenarys-hybrid-P3-for-500-million-civic-ccnter/. 

http://www.purplelinemd.com/en/%3B
http://www.washingconpost.com/news/dr-gridlock/wp/2016/01/19/reporc-maryland
http://www.ncppp.org/long-awaited-long-bcach
http://www.ncppp.org/public-works
http://www.ncppp.org/public-works
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debr rhrough a non-profir corporacion. Plenary's cax-exempt structure involvcs Ciry 
debr issuance ehrough a non-profit corporacion, a concract for development serviccs to 
Plenary's project company, and Plenary purchased subdebt to backstop effectivc risk 
transfer. The projecr is expecced to reach financial close in April 2016. 

 
LaGııardiıı Airport Ceııtral Terminal Building Replacement Project31 
The Porc Aurhoriry of New York and New Jersey operares ehe LaGuardia Airport whose 
operations are cencralised around ics central terminal building (CTB) which opened 
in 1964. Owing to ics anciquated design and ehe fact that much of its infrastructure 
is approaching ehe end of ics useful life, ehe Porc Auchority of NY/NJ selected ehe 
P3 serucrure as ehe mosc efficient means co demolish ehe existing CTB and construcr 
a new 1.3 million sq. fr. unified terminal building and associated infrastructure. in 
2015 ehe PorcAuehoriry ofNY/NJ selected LaGuardia Gaeeway Partners - a consorcium 
of Vanrage Airporr Group, Skanska, Meridiam, Parsons Brinkerhoff, Walsh and HOK 
-  co conscruct ehe $3.6 billion projecc. The private sector will contribute more ehan 
$2 billion with financial close expected in early 2016. 

 
I-70 East Project in Denver35 

The Colorado Department of Transporcacion's (CDOT) High Performance 
Transporration Encerprise (HPTE) decided to pursue ehis project as a design, build, 
fınance, operare, maintain P3 to widen, lower and partially cover ehe 1-70 corridor 
running ehrough ehe norchern pare of Denver. The HPTE pursues innovative means 
of efficient financing for cransportation projects and operates as a governmenr-owned 

business within CDOT. The project is estimated at $1.17 billion and, owing to ehe 
nature of some ancicipaced work, required CDOT co prepare an environmenral impacc 
scarement which was released in January 2016. If approved, ehe final RFP is anricipated 
to be released in summer 2016 wieh developer selection as early as aurumn 2016 and 
financial close anticipared in early 2017. 

 
 
 
 
 

 

34 Porr Auıhoricy ofNew York & New Jersey, LaGuardia Airporr Redevelopmem Program 

(30 January 2016, 1:34 PM), www.panynj.gov/airporıs/lgareimagined/index.hmu; see also 

LaGuardia Gaccway Parcners, Abouc ehe Team (30 January 2016, 1:34 PM). 

hrcp://laguardiagacewayparcncrs.com/ceam/; Reuters, Updace 2-Skanska consortium preferred 

bidder for $3.6 billion LaGuardia project (30 January 2015, 1:35 PM), www.reuters.com/ 

artide/skanska-laguardia-idUSL5NOYKOVR20150529. 

35 NationaJCouncil for Public-Private Partnerships, Colorado Issues RFQ For I-70 P3 

(30 January 2016, 1:36 PM), www.ncppp.org/colorado-issues-rfq-for-i-70-P3/; see also 

Colorado Depanment ofTransportation, 1-70 East Environmental lmpact Statement 

(30 January 2016, 1:36 PM), www.i-70easc.com/rcporcs.hunl#feis; Carhy Proccor, CDOT's 

$1.17 billion I-70 plan draws international array of inrerested firms, Denver Buıiness journa/ 

(23 Junc: 2015), available ac: www.bizjournals.com/denvcr/blog/earrh_to_power/2015/06/ 

cdoc-s-1-17-billion-i-70-plandraws-international.html. 

http://www.panynj.gov/airporıs/lgareimagined/index.hmu%3Bsee
http://www.reuters.com/
http://www.ncppp.org/colorado-issues-rfq-for-i-70-P3/%3B
http://www.i-70easc.com/rcporcs.hunl#feis%3B
http://www.bizjournals.com/denvcr/blog/earrh_to_power/2015/06/
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Pm,ısylvımia CNG Fueliııg St-11tio11s P3 

PennDOT has developed an RFP fora project to develop compressed natural gas fueling 
racion ac public transit agencics throughour the state for use by buses and ehe public.36 
ln January 2016 three teams submitted proposals to design, build, finance, operate and 
maintain up to 37 such filing stations statewide.37 Award of ehe project is anticipated in 
bre February or March 2016. Of noce, AZDOT is also considering a similar project in 
Arizona.3s 

 
ıv   Clean energy projects expected to reach fınancial close in 2016 and beyond 

Ohio State Uııiversity E11ergy Management Project 

Ohio State Universiry embarked on a mu!ti-facec energy project, aimed ar improving the 
universiry's resource efficiency (induding energy) and securing long-term commitments 
ro purchase clean renewable energy under reduced rates. RFQ and RFI phases resulted in 
shorclisting 1O teaıns. An RFP may be issued in cl1e first quarter of2016 and the winner 
is likely to be selected this year as well. Financial closing may be required during 2016 or 
e.:ırly 20 I 7. 

 
Philadelphia CNG Fuelingfo1· Transit Agencies Partnership Project 
The project will be administered by ehe Pennsylvania Department of Transportacion 
(PennDOTI. in ehe beginning of 2015, an RFQ was issued co idencify firms qualified 
to undertake ehe CNG stacion developmenc programme. An RFP was issued in iare 
2015. Under ehe agreemenc co be execuced wieh ehe winner, who has yer to be selecced, 
a concraccor will seli CNG co ehe transit agencies. Revenue from sales of CNG co ehe 
public at fueling stacions will be shared between the concraccor and PennDOT based on 
a formula set foreh in ehe agreement. Selection ofa winner and financial closing thereby 
is expecced for 2016. 

 
School districts in Florida installing CNG infrastructure for its bus fteets 

in 2014 ehe Pasco School Districr issued an RFQ for ehe fueling of its school bus fleer 
with CNG. The CNG fueling company co be awarded will finance ehe infrastructure 
and recover irs coscs plus profit from fueling agreements as well as public CNG sales. 
Pasco school discricr is following in ehe footsceps of ehe Board of Commissioners of St. 
Johns Counry, Florida, which approved a P3 agreement in 2014 rhat will see Nopetro, 

 
 

 

36 National Council for Public-Privace Parcnerships, PennDOT Announces Finalists for Nacural 

Gas Fueling Stations P3 (30 January 2016, 1:37 PM), www.ncppp.org/penndot-announce 

s-finalists-for-natural-gas-fueling-stations-P3/; see also Pennsylvania Department of 

Transportarion, CNG Fueling Scations Project (30 January 2016, 1:37 PM), www.penndot. 

gov/ProjectAndPrograms/P3forpa/Pages/CNG-Fueling-Scations-.aspx#.VqZrBrEo45s. 

37 MarcJ. Felezwla, Proposals Submitted to PennDOT for CNG Fueling Station P3 Project, 

LawBlogConscruction.com (30 January 2016, 1:44 PM), www.lawblogconstruction.com/ 

construction-con tracrs/ proposals-submitted-to-pen ndoc-for-cng-fueling-scation-P3-projeccl. 

38 Ariwna Deparcment ofTransportation, P3 lnitiarives (30 January 2016, 1:44 PM), https:// 

www.az.doc.gov/business/programs-and-parmerships/Pubüc-PrivacePannersbips(P3)/P3-projecrs. 

http://www.ncppp.org/penndot-announce
http://www.lawblogconstruction.com/
http://www.az.doc.gov/business/programs-and-parmerships/Pubüc-PrivacePannersbips(P3)/P3-projecrs
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under a 20-year agreemenr, build, own, and operace and finance a $3 million public 
CNG stacion at ehe councy's public works facilicy. Nopecro has also executed similar 
P3 agreements wich Florida's Leon Councy School District, serving Tallahassee, and the 
Charlorre Councy Public Schools, on Florida's Gulf Coasc. During the same year ehe 
Jacksonville Transportation Authoricy OTA) has also announced plans to move ahead 
under an approved 15-year P3 agreement with Clean Energy Fuels for construction ofa 
CNG station ro support JTA's planned deployment of l 00 CNG transit buses. Some, if 
not ali rhese projeccs, are expecced ro close in 20l 6 and beyond. 

 
Virginia So/,ıır E11ergy Developrııent Project 
The Virginia Departmenr of Transportation (VDOT) announced chat the Virginia 
Office of Public-Private Partnerships (VAP3) will move a proposal to develop and run 
a P3-driven solar energy system, using VDOT propercy and facilities, into rhe project 
development phase. The RFI was issued on 15 January 2015 with a deadline which 
should have been set in Q2 of 2015, ehe RFQ and RFP are set to follow shonly. 

 
Prbıce George's Coımty waste processing and alternative energy facility (MD) 
A P3 co conscruct a new waste processing and conversion facilicy for Prince George's 
Councy. ln November 2014, Prince George's Councy issued an RFQ fora new waste 
processing and alternative energy facilicy. The initial term of ehe project agreemem 
will not exceed 20 years, wich t\vo optional five-year extensions (subjecc co rhe murual 
agreemem of ehe pareies). The deadline co respond to ehe RFQ was 12 March 2015. Due 
co Maryland's new goals on wasre diversion and recycling, ehe counry's existing Brown 
Sracion Road Sanitary Landfill is scheduled to close in 2020. The proposed waste-ro-
energy projecc would parcially replace this landfill. 

 
St Mary's Coımty, MD PV Project 

The Sr. Mary's Councy governmenr has launched an RFQ co develop rurnkey PV syscems 
on Councy propercy, where the winner would be required co inscall, own, operace, 
maincain and finance rhe PV systems. Responses were submirred by October 2015, 
and are currencly reviewed by a cechnical board on behalf of ehe Sc. Mary's County 
Deparrmenc of Public Works & Transportarion (DPW&T). The process is expecced co 
culminate in seleccion ofa winner, chat will be expected to reach financial closing during 
2016. 

 
Anny Energy Project 
The US Army plans to lease 8.13 acres of landon ehe Schofıeld Barracks and Wheeler 
Army Airfield on rhe island of Oahu to ehe Hawaiian Eleccric Company, which will 
build, operate and maincain a 50-megawatt, biofuel-capable energy generating srarion, 
power poles and cransmission lines and other equipment. If it continues as planned, 
financial closing may be achieved during 2016. 

 
Navy Sol.ar Projeci 
The Navy plans co provide lighting in parking locs at Joint Base Anacostia-BolJing in 
Washington, DC, by hiring a contractor to build and maintain solar panels on rooftops 
and in open spaces. The phocovoltaic syscem would be privacely builc, owned, operated 
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and rnaintained on base properry and ehe Navy would buy electriciry the system produccs 
unde.r a 25-year power purchase agreemenc. The projecc's owner would also have ehe 
option of selling solar renewable energy certificares. An RFP was issued on 25 June, and 
a winner is expected to be chosen and to reach financial closing during 2016. 

Announcing a public-privace parrnership to achieve 99.7 per cent clean energy. 
in ehe corning days, Kodiak Island will begin cesting a renewable-energy-powered 
shipping crane in a $3 million public-private parmership chat will enable the island 
ro becorne the firsr in ehe world to pur Rywheel and battery energy storage togeeher to 
srabilise its variable elecrric power frorn wind curbines. The nation's second largest island 
recencly achieved 99.7 per cenc renewable-powered elecrriciry frorn wind, hydro and 
now augmenced by Aywheels. The Cicy of Kodiak, Matson, Inc. and Kodiak Eleccric 
Association (KEA), a nonprofic member-owned rural eleccric cooperative, combined 
efforcs ro finance this renewable power source for a newly arrived shipping crane thac is 
replacing the currenc diesel-powered crane. KEA compleced a conversion to 99 .7 per cenc 
renewable eleccriciry by adding the energy storage to 9MW of wind chat complements 
ehe utiliry's hydropower plant. Wind is now supplying approximacely 20 per cenc of 
KEA's load, displacing more rhan 2 million gallons of diesel every year. This conversion 
from fossil fuels has been supported by ehe Scace of Alaska's Renewable Energy Fund, 
managed by the Alaska Energy Aurhority, in conjunction wich strong local leadership 
from ehe Kodiak Eleccric Associacion.39 

 
Chicago retrofitting its swimming poo1.s for euergy conservation 
lnJune 2014, the Chicago InfrascructureTruscapproved a P3 co makeover 100 ciry-owned 
swimming pools more energy efficient. 1l1e private team will refurbish ehe wacer 
filrration and hearing sysrems, air duccs and other mechanical improvemems, with a 
view co reducing ehe eleccriciry and gas consumption. The costs have been estimaced at 

up co $50 million, wieh the private parry being repaid via the energy savings generated by 
ehe projecr. The projecc arose from an unsolicited proposal from ehe winning ream and 
despire some setbacks, may reach financial closing in 2016. 

 
N   81D DING AND AWARD PROCEDURE 

Expressions of interest 

\Xlhile each scate has specific procedures for PPP bidding, ehe Federal Highway 
Adminisrration (FHWA) has creaced a 'PPP coolkic' containing exemplary procedures 
and recommendations for public entities modelled around hlghway projects. While not 
binding on any state, ehe FHWA recommends that the public partner solicit bids by 
using: 'a multi-stage "best value" procuremenc process. This approach intially includes 

 
 
 
 

 

39  Kodiak Electric Association, Presidenc Obama Highlights KEA'.s Achievements in Recent 

Speech (30 January 2016, 1:45 PM), https://kodiakeleccric.wordpress.com/2015/09/03/ 

prcsident-obama-highlights-keas-achievements-in-recent-speech/. 

https://kodiakeleccric.wordpress.com/2015/09/03/
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a public requesr for qualifications, followed by a selection of qualified bidders and 
ehe issuance ofa requesr for proposals.' Thereafrer, rhe public enrity selecrs a bid and 
negotiares wieh ehe privare entity wieh rhe winning bid. 

 
ıı    Requests for proposals and unsolicited proposals 

A common approach for a public enriry seeking a private sector partner for a PPP is 
'ehe "rwo-step request for qualification" and "request for proposals" to obtain a qualified 
pool of candidates'. Many public entities also conduct interviews with potential privare 
parıners. Some public entiries even receive unsolicired bids for PPPs depending on 
applicable regulations. For instance, Miami-Oade County allows potential private 
parıners to submit unsolicited proposals containing specified information, as well as a 
fee, to contracr for public works over $15 million. The county has a specified period of 
time ro consider such proposals and, if selecred, issues a competitive solicitation asking 
for proposals for ehe same projecr. 

 
uı    Evaluation and grant 

Regardless of soliciration methodology, selection ofa preferred bid also can occur based 
on criteria 'such as ehe lowest net present value of gross revenues required, the shortest 
proposed length of ehe concession cerm, ehe lowesr subsidy or availability payment 
required, or ehe dollar value of ehe offer'. Evaluarion and selection of PPP bids are 
typically governed by procedures ehar achieve transparency in procurement due to the 
public nacure of ehe public partner. For inseance, some states require an independent 
review panel comprised of members from scakeholder groups to review PPP projecc 
proposals. The financial srability of ali partners is also of great importance and 'complete 
due diligence [confirming] ehe potential private panner's resources and its financial 
viabiliry' is common. Most states also require conrractors ro maintain various levcls of 
insurance or bonds for PPPs. 

 
V THE CONTRACT 

Payment 

A variety of payment models have been implemented in US transporrarion PPPs 
including: (1) 'roll concessions' whereby rhe private partner takes on a projece in 
exchange for receiving tolls (ehe public party usually limits rhe rare of roll increase 
in some manner); (2) 'shadow toll concessions' whereby ehe private partner receives 
paymenc for each vehicle rhat uses rhe faciliry (somerimes paymenr is adjuseed based on 
safery, congestion, or pre-established floors and ceilings); and (3) 'availability payments' 
whercby ehe privare partner receives paymenr based on rhe availability of ehe facility at a 
specified performance level. 

Two of ehe most imporcant payment mechanisms are: revenue-based payments 
and availabiliry paymencs. Under revenue-based payments PPP conrracts, the private 
entity recoups its development and construction costs from user fees generated by ehe 
asset. For example, if the asset is a road, the user fee would be the toll charged for usage. 
The PPP agreement typicaUy details the structure of the toll and the extent ro which 
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the privace entİC)• cm modify the toll. The concract often limits the profit of the priv:ıtc 

entİC)' by establishing a cosr-sh:ıring structure wich ehe governmcnt when a cercain 
threshold is reached. On the other h:ınd, if toll revenues are below a ccrtain rhreshold, 
ehe governmenc may be conrraccu:ılly required to cover ehe difference. 

Owing to the privare sector's limited appetite to take on this market risk, 
aY:ı.ilabilİC)' paymems have become increasingly popular. Availability payments are a 
means of compens:ıcing a priv:ıre concessionaire for irs responsibility ro v:ıriously design, 
construct, operare and mai main a rolled or non-rolled roadway fora set period. They are 
made by a public project sponsor based on project milesrones such as facility compleeion 
or fu.ciliey performance srandards such as iane closures or snow removal. Availability 
paymenrs are often used for eoll facilities not expected ro generate adequate revenues 
to pay for cheir own consuuccion and operation, and ehe public sponsor retains ehe 
underlying revenue risk associated with the coll facility. 

Because availability paymenrs also carry less overall risk to the private encity 
ehan does a full concession, a concessionaire also can rely on the public agency's credit 
to secure fınancing or rather than unpredicrable toll revenue. in a typical availability 
payment model, the government makes periodic payments, eften contingenc on rhe 
achievement of projecr milestones, to the private contractor over an extended period of 
time (often 20 to 30 years). Owing ro the porential burden of availability payments on 
ehe public secror enriry, should usage fail below ehe predicared base case model, certain 
scates may place limirs on the scope and size of availability payments. 

 
11 State guarantees 

1n general, US states do not offer state guarantees. Unlike PPP projects in developing 
coumries, the solvency of the government has not historically been a serious consideration. 
1n addirion, financing for many US PPP projecrs is obtained through TIFIA and similarly 
federally guarameed funds. 

Mosc stare guaranrees ro rhe private enrity are conrracrually based. The mose 
common such guaranree is a revenue guarantee. A revenue guarantee assures a certain level 
of usage or revenue for a projecr. For example, it may guaraneee ehe revenue generaeed 
by a roll road per year. If the actual revenue falls below this amount, rhe stace makes up 
ehe difference. in support of the sraee PPPs, the federal governmenr offers various credie 
enhancements and in some cases guaraneees. See Section VI, infra. 

 
iü   Distribution of risk 

The rahle opposite provides a comprehensive summary of the various risk sharing 
approaches implemented under US PPP arrangements. For each project delivery model, 
various functional responsibilities are shifted to the privaee secror. The risk transfer eo ehe 
privaee secror increases along a speccrum ranging from the design-build project delivery 
model ro ehe build-own-operaee-eransfer model. 
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ppp 

Project deliverymodels Fımcüonal mpomibilities a,ıd project risks 

Dcsign-lıuild Fin:tl design, construcrion and construction inspccıion 

 
Design-build wirh w:ırr:ınty 

Final dcsign, consrruccion, consırucrion inspccıion and long-ıcrm 

prcservation 

Opcr:ııe and m:ıint:ıin M:ıimen::ıncc :ınd opcr:ıtions 

Construcıion m:ın:ıgcmcnc 

ar risk 
Prclimin:ıry dcsign, final design, construcrion and consrrucrion 
inspcction 

Oesign-build-oper:ırc-
m:ıintain 

Financc, final design, construction, construction inspcction, 
nıaintenance, opcr:ırions and rraffic revenuc 

Design-build-financc--
oper:ııe 

Financc, final dcsign, construccion, consrruction inspccıion, 
maimenance, operaıions and craffic revenuc 

 
Brownfield concession 

Financc, m:ıinccnance, opcr:ııions, long-cerm preserv:ıcion and 
ır:ıflic revenue 

 

 
Grcenfield concession 

Finance, final design, conscrucıion, conscrucrion inspeccion, 
mainıenance, opcrations, long-ıerm preservacion and tr:ıffic 
revenuc 

 

 
Build-tr:ınsfer-operare 

Finance, preliminary design, final design, construcrion, 
consuucıion inspecıion, mainccnancc, operaıions, long-ıcrm 
preservaıion and rraffic revcnuc 

 
 

 
Build-own-operare-transfer 

Planning, environmenıal clearance, land acquisiıion, financc, 
preliminary design, final design, construccion, consırucıion 
inspection, mainccnance, operations, long-rerm preservaıion, 
traflic revenue and :ısser ownership 

 
 
 
 
 

 
Non-PPP 

Traditional design-bid-build Final design and conscruccion 

 
 

 
Build-own-operace 

Planning, environmenıal clearance, land acquisiıion, fın:ınce, 
preliminary design, final design, conscruccion, conscruccion 
inspection, mainıenance, opcrations, long-term preserv:ıcion, 
tr:ıffic revenue and asscc ownership 

 
Asseı sale (not a PPP) 

Finance, mainten:ınce, operations, long-term preservation, traffic 
revenue and asset ownership 

 
iv    Adjustment and revision 

PPP comraccs are carefully calibrared ro help balance ehe abiliry of rhe privare party co 
make its return on investment while simultaneously ensuring that the public service is 
delivered in an efficienr and cosr-effective manner. Accordingly, PPP conrracrs frequenrly 
contain adjustment of payment levels induding floors to help ensure a minimum return 
for the privare seccor and ceilings designed to protecr the public and avoid excess profıts 

or over compensation to the private parcy. Furcher, in many toll PPPs, there are sharing 
mechanisms rhat may be triggered by revenue or return targets. 

PPP contraccs frequendy contain adjusrmem provısıons for unforeseen 

circumstances, force majeure, change of law and other evencs thar were beyond the 
reasonable comemplacion of rhe conrracting aurhority and the privace sector participant. 
Adjuscmenc provisions also may be included and allow ehe public enciey to request changes 
ro ehe scope or timing of servkes or adjuscmencs co the design of the delivered systems. 
When market conditions change dramatically making rhe assumptions underlying ehe 
original conrracc unworkable, it is helpful if the PPP contract itself provides mechanisms 
for rhe parties co orderly make acceptable contraccual amendments. 

7 
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" Ownership of underlying assets 

l11e public sponsor generally has conrrol of the underlying asset in US PPPs. 
In a PPP. ehe public agency retains ownership of ehe asset or enterprise, oversighr 

of ehe operarions and management of ehe assec, and controls ehe amounc of privace 
invoh-emenr. Through a PPP, the public secror sets the paramecers and expecrarions 
for rhe parrnership and rhe privare seccor uses access eo capital markecs co address the 
public agency's needs. If the PPP does not !ive up ro the contraccual expectations of the 
p:ırrnership, rhe public agency can regain complere control of ehe assee or enterprise 
sysrem. 

 
vı   Early termination 

\Vıch respect ro early termination, mose US PPP contract provısıons address ehe 
following key issues: rermination for public entity default; cermination for developer 
defaule; rermination for extended force majeure events; and termination for convenience 
by ehe public enriry. PPP contracts must anticipate default, compensacion for default and 
orderly unwinding of ehe PPP in ehe event of termination. 

 
VI FINANCE 

in ehe US PPPs are frequencly financed through a combination of privare (debt and 
equiry) and public funds including federal, srare and loca! funds. Under many PPP 
scrucrures, ehe public entity requires that the private seccor place equiry at risk. In the 
evenr that ehe privare secror fails co perform on time and or on budger, ehe entity may 
lose pare or ali of irs equiry invesement. 

Ar ehe cemre ofa PPP projecc is a special purpose vehicle formed to undertake ehe 
PPP. Under many typical PPP arrangements, ehe equity invescments from the investors, 
along wieh bonds and loans benefiring from various federal and state enhancemencs are 
used ro fund the initial design, developmem, procurement and conseruction of ehe PPP 
projecr. Thar is, ehe necessary up frene invescmencs required ro enable ehe project to 
reach commercial operaeion. 

Hisrorically, there have been varied sources of equiry in PPPs. A recent survey 
decermined thar ehe sources of equiry investments in PPPs in rhe US from 2008 to 
20 l 3 are as follows: conrractor-developer 37 per cent, fund manager 32 per cent, operator 
l 9 per cenc, and inscitutional direct investor 12 per cent. The funding from 'lenders' 
described as bonds and loans are usually supported by federal programmes, or benefit 
from tax-exempc status as described below. 

Wirh respect to federal funding, two of ehe most importanr programmes include 
TIFIA and WIFIA. 

 
TIFIA 

TIFIA provides long-term, Aexible fınancing to highway and transit projecrs rhar feature 
dedicated revenue sources. Each dollar of TIFIA can support abouc US$10 in loans, 
loan guaranrees, or lines of credic. TIFIA plays a significam role in financing surface 
cransportarion projeccs and focuses on accraccing subscancial private and non-federal 
co-invescment by providing supplemental and subordinate capital. In many cases, the 
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lower cost of capical and Aexible cerms offered by TIFIA are erirical faccors in determining 
whether a PPP is a viable and cost-effective option for a project. For example, from 
2008-2013, TIFIA accounced for abour 23 per cenc of total PPP project value (and 
35 per cenc of PPP debt). With a recendy expanded budgec, ehe programme can supporc 
approximacely $9.2 billion in lending capaciry in FY 2014, which rranslaces inro 
approximacely $20 co $30 billion in total projecr value. Eligible applicants for this credit 
assisrance include srare and loca! governments, transit agencies, railroad companies, as 
wdl as private encities. 

TIFIA offers rhree forms of financial assistance: 
a Secured loans for up ro 49 per cenc of the cotal project cosr with a static inreresr 

rate set at the Treasury note equivalenc. 'Repayment ofa TIFIA loan must begin 
by five years after the substancial completion of ehe project, and ehe loan must be 
fully repaid wichin 35 years afrer the project's subsrantial completion or by ehe 
end of the useful life of the asser being financed, if thar life is less rhan 35 years.' 

b Loan guarantees backed by the federal governmenc ro insrirutional invesrors. 
C  Lines of credit available during ehe first 1O years of ehe projecc. The total amounc 

available is no more than 33 per cenc of ehe projecr cosr. 

 
11 WIFIA 

WIFIA is a low-imerest loan programme adminisrered by ehe Environmenral Proreccion 
Agency (EPA), wich a parallel programme adminiscered by ehe US Army Corps of 
Engineers for flood-conrrol projecrs. lhe EPA programme: 
a will support wacer and waste-water-related infrastructure projecrs, including pipe 

replacement or rehabilitation, construction or rehabilitation of treacmenr plants, 
desalination projecrs, groundwater replenishmenr projects, energy efficiency 
improvemencs, and others; 

b is aimed at larger projects, in which eligible projecrs must cost at leasr $20 million 
(US$5 million for communiries serving no more than 25,000 people); 

c provides loan guaranrees and direct loans at long-term Treasury rates. Projecrs 
musr be deemed credirworthy, with loans repayable from a dedicated revenue 
source within 35 years of subscanrial project complecion; 

d limirs \XIIFIA support ofa project to 49 per cenr of ehe project's costs, with an 
overall limiracion of 80 per cent for all federal assistance in any project (with an 
exception for certain federally funded projects in Indian tribal communities), and 
provides char cax-exempt debc cannor be used to pay ehe nan-federal share of 
project cosrs. However, in any year ehe EPA Adminisuaror may use up ro 25 per 
cenc of appropriated funds in projecrs exceeding ehe 49 per cent limitation; 

e reserves 15 per cenc of appropriared funds each year for projecrs in communities 
wirh a population of no grearer than 25,000. By 1 June of each year, any such 
reserved funds thar have not been obligated shall be available for projecrs in 
communities of any size; and 

f auehorises $20 million in year one ofa  project, which should support at leasr 
$200 million in loan guarantees or low-incerest loans. The aurhorisation level rises 
to $50 million in year five, which should support up to $1.65 bUlion in assistance, 
according ehe Office of Management and Budget. 
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ln addirion to the rwo federal programmes described, infrastructure in the US, including 
PPPs, has long raken full advantage of rax-e,xempt financing, which has been a mainstay 
of infrasrructure financing over ehe years. One such financing source is qualified (privace 
acrivity bonds - PABs). PABs are tax-exempt bonds issued by state or loca! governments 
on behalf of private developers ofa project. PABs are a significant coınponent of many 
PPP arrangemems; from 2008 to 2013 PABs accounted for 17 per cenr of total PPP 
project value and 25 per cem of project debc. To be eligible for tax-exempt status, 
95 per cent or more of ehe bond's net proceeds musc be used for a qualified purpose, 
such as surface cransporracion projects thac receive federal funding or credit assiscance. 
Transporration PPPs are increasingly pursuing PABs as a senior debc vehicle for their 
projecc financing. in FY 2014 alone, almost US$3 billion in PABs authority has been 
allocaced to public-private parcnership projects, while nearly $500 million in bonds has 
been issued. in many cases, project sponsors are pursuing PABs in conjunction wich 
TIFIA. 

Another source of funding for PPPs are direct-pay bonds, which are caxable bonds 
issued by scace and local governments for which inrerest expense is directly subsidised 
by ehe federal governmenc. These bonds are designed to attracc invescment in US 
infrasrrucrure from the private sector rhat is not subject to US inceme tax. From 2009 co 
2010, as pan of ARRA, over $185 billion of 'Build America Bonds' (BABs) were issued 
by state and loca! governmenrs. A 2011 Deparcment of ehe Treasury analysis found that 
issuers of BABs achieved approximately $20 billion in savings relative to what their 
borrowing coscs would have been from issuing cax-exempt debc. 

Besides federal funding, PPPs are also funded by the scate itself, either through 
funding irself from the state's departmenc of transportation or through caxes. For example, 
a sıate may levy or increase a fuel tax to generate enough funding for a large project. 

PPPs also issue bonds to fund projeccs, which are ofren tied to future project 
revenue; in addition, state and local governments issue PABs to fund projects. 

With approval from the US Department of Transporcation (DOTI to issue 
PABs, the state or local government issues tax-exempt debt on behalf of the private 
emiry undenaking ehe project. The privare encity finances and delivers ehe project and is 
responsible for debt service on the PABs. As of]une 2014, over 73 per cent of theauthorised 
$15 billion in PAB allocations had been approved by DOT for twenty projects. The firsc 
projecr for which bonds were issued is the Capital Beltway/1-495 high-occupancy toll 
(HOTI lanes project. 

Finally, privare investmenr is also used to fund PPPs. 

 
VII OUTLOOK 

The market for P3 projects in ehe US is expanding steadily in both new and traditional 
fıelds due co both diverse public infrastruccure needs; and constrained public budgets 
(Scate and Federal) nationwide. As concisely stated by one commentator: 

 
Afier tkcades of ııntkrinvestmmt anıl an increasing population, today's infrasmıcture needı are 

farge anıl conrinıtt t.o grow. Federal, stau and loca!governmmts are finıling it difficult toftnanu 

new projects on their own due ıo tkcreased tax mımueand shrinking budgets. 1hese two factors 
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l:ıaııt iıırıra.<rd thr pıılitiral wi/1 mıd ,lr.<irr to srcl: ıdtematiıırJ to tlıe tmditionııl 'rleıig11-lıid- 

/ıuild' prororrmmt mrthod{)IOg)t Ma,�y staw a11d the federal goıırrıımeııı agrc:e ıhr />3 model 

maximius ,�ılur far thrir comtit11rıııs, rlrlivrrs a loıııer ıoıal cost, mıd can be deli1Jercd qııicker."111 

 
in 2015, increasing public infrastructure need and the perceived benef1cs of thc 

P3 structure drove public owners to both (1) use ehe model in new fields such as providi ng 
İnternet infrastrucrure or building clean energy/energy efficiency improvemcnts to 
e.xisting infrastrucrure; as well as (2) using the model in new ways such as bundling 
multiple smaller projects into one large projecc and allowing ehe privace secror to utilisc 
economies of scale to reduce price. 

Despice ehe potencial of ehe US P3 market, ehe excenc of its accual growth depends 

on ehe foUowing: 
ıı    political cycles, particularly the implications of gubemarorial eleccions; 
b ehe federal governmem's continued ability to offer loans and ocher forms of 

financial assistance in P3 cransactions; and 
c ehe excent to which other funding sources (e.g., gas ta.xes) grow and !essen the 

cacalysts for P3s.41 

 
While ehe need for infrascruccure development and invescment in ehe United States 
remains scrong - and will likely concinue to be for many years - both the trend of 
expanding uses of ehe P3 model as well as ehe adoption of P3 enabling legislation 
rnust concinue. If public owner's ability to use the P3 model grows along with their 
confidence in ehe model's success and private seccor cooperacion remains scrong then ehe 
US P3 market will concinue co grow. Based on ehe crends presenced and analysed in ehis 
chaprer it is ancicipated that ehe US P3 market will concinue to grow as ehe potential to 
do so is large, parcicularly in ehe emerging area of clean and renewable energy. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

40 Dan McNichol, The United States: The World's Largest Emerging P3 Market 

(30 January 2016, 1:45 PM), www.aig.com/Chartis/internec/US/en/FINAL%20P3%20 

A1G%20Whitepapcr_tcm3171-664767.pdf. 

41 Andrew Deye, US Infrastructure Public-Private Parcncrships: Ready for Takeoff?, 

KenMdy School Reııiew (27 January 2016, 10:59 AM), http://harvardkennedyschoolrevicw. 

com/us-infrastructurc-public-privace-partnerships-ready-for-cakeoff/. 

http://www.aig.com/Chartis/internec/US/en/FINAL%20P3
http://harvardkennedyschoolrevicw/
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