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ONSOZ

Sirketler toplulugu hukukunu, karsilastirmali hukuk perspektifinden ince-
leyen bu kitap, cok degerli hocamiz Prof. Dr. Unal Tekinalp'e duydugumuz derin
sevgi ve saygmin bir ifadesi olarak, 80'inci dogum giinii vesilesiyle 2015 yilinda
Istanbul'da diizenledigimiz uluslararasi konferansta sunulan ¢aligmalarin yayma
hazirlanmasindan olusmustur. Degerli konusmacilarin ortaya koydugu ylksek
seviyeli bilimsel birikim ve tartisma ortamiyla, hem kiymetli hem de keyifli bir
akademik paylasimin giizel bir 6rnegini olusturan bu saygi gininun kaliciligini
saglayabilmek ve sirketler toplulugu hukuku konusunda, Tirk Ticaret Kanunu
hiikiimlerinin de degerlendirildigi karsilastirmali hukuka dayali bir kaynak ortaya
koymak, bu kitab1* yayimlamaktaki amacimizdir.

Bugiin gerek Istanbul Bilgi Universitesi Hukuk Fakiltesi'nde, gerek diger tini-
versitelerde gorev yapan birgok akademisyen ile birlikte, hukuk meslegine hizmet
eden sayisiz avukat, haklin ve saveinin ¢ok sevdigi ve deger verdigi hocasi olmus,
Uzerimizde ¢ok emegi olan, yarim yiizyildir yorulmadan ortaya koydugu bilimsel
eseri Turk hukukunda kalic1 iz birakmis 6rnek bilim insan1 Prof. Dr. Unal Tekinalp
icin hazirladigimiz bu kitabi, hazirliginda emegi gegen tiim meslektaglarim adina
kendisine sunmaktan sonsuz mutluluk duyuyorum.

Sirketler toplulugu, Prof. Dr. Unal Tekinalp'in komisyon baskanliginda ha-
zirlanan yeni Tirk Ticaret Kanunu ile Tirk sirketler hukukunun bir pargasi haline
gelmistir. Bu kitabin, Tiirk Ticaret Kanunu'nun anilan diizenlemelerini konu alma-
siin Ve birgok bilim insaninin bir araya gelerek, bir bakima kendisinin eserini ele
alip tartismasinin, degerli hocam Prof. Dr. Unal Tekinalp'i mutlu edecegini umuyor

! Kitaptaki makaleler, ingilizce ve Tirkce olarak, konferansta sunulduklar: dilde yayinlan-
mustir. Yalnizca Prof. Dr. Klaus J. Hopt'un, Ingilizce'si, "Jeffrey N. Gordon/Wolf-Georg
Ringe, The Oxford Handbook of Corporate Law and Governance, Oxford University
Press" kitabinda yayinlanacak makalesi Tiirkge'ye ve Prof. Dr. Unal Tekinalp'in kapanis
konugmasi da Ingilizce'ye cevrilmistir.
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ve bu kitabi, bizlere ve Tiurk hukukuna olan katkilarina duydugumuz saygi ve min-
net duygularinin bir ifadesi olarak kabul etmesini arzu ediyorum. Hocamizin daha
nice yillar bize 1s1k tutmasi ve esin vermesini diliyorum.

Bu vesile ile, konferansimizda bildiri sunmus ve daha sonra bildirilerini
makale haline getirmis olan tilin degerli konusmacilarimiza ve sayin oturum bas-
kanlarimiza; sagladiklar1 degerli maddi katkilarla konferansimizi mimkin kilan
Akbank ve Sabanci Holding yonetimlerine,konferans hazirliklarinda 6nemli gayret
sarf eden ¢alisma arkadasim, Istanbul Bilgi Universitesi Hukuk Fakiiltesi Ticaret
Hukuku Anabilim Dal1 Arastirma GOrevlimiz Kerem Celikboya'ya, kitabin yayina
hazirlanmasi i¢in bastan sona tim metni olagandstii titizlikle okuyarak tashih eden,
Istanbul Bilgi Universitesi Hukuk Fakiltesi mezunumuz ve Lilksemburg Universi-
tesi Hukuk, Iktisat ve Finans Fakultesi Arastirma Gorevlisi ve Doktora Ogrencisi
H. Erdal Demir'e, ¢alismanin Oniki Levha Yayincilik tarafindan en gizel sekilde
basimini saglayan sevgili meslektasim Erol Oz'e ve Oniki Levha calisanlarma igten-
likle tesekkiir ediyorum.

Prof. Dr. Gul Okutan Nilsson

Istanbul, 2018



FOREWORD

This book, examining corporate group law from a comparative perspective,
consists of articles that are developed from papers presented at an international
conference held in Istanbul in 2015 in honour of esteemed Professor Unal Tekinalp
to express our deepest affection and respect on the occasion of his 80" birthday.
The aim of this publication is to leave a lasting record of this day, which formed an
excellent example of a valuable and enjoyable acadernic exchange, thanks to the
high level of academic knowledge of its contributors and scientific debate that took
place. We also hope herewith to publish a book? of comparative law in which the
provisions of the Turkish Commercial Code on corporate groups are also exam-
ined.

I am infinitely happy to present this book, in the name of all my contributing
colleagues, to Prof. Dr. Unal Tekinalp, an exemplary academician, whose scientific
oeuvre, tirelessly produced over halfa century, has left a significant mark on Turk-
ish law and who has been a much loved and valued educator to countless lawyers,
judges and prosecutors, as well as academicians at both our Istanbul Bilgi Univer-
sity Faculty of Law and at other universities.

The law of corporate groups was introduced to Turkish law with the new
Turkish Commercial Code, which was drafted bya commission chaired by Profes-
sor Tekinalp. I am hopeful that it will be a source of happiness for him that the
group law provisions of the Turkish Commercial Code -in a way his "work™- were
chosen as the topic of this book and were discussed by renowned academicians
in the field. I trust that he will accept this book as a token of our heartfelt respect

* Each article in the book is published in the language that it was presented, except for
the Turkish translation of Professor KlausJ. Hopt's article, which is being published in
English in:"Jeffrey N. Gordon/Wolf-Georg Ringe, The Oxford Handbook of Corporate
Law and Govemance, Oxford University Press" and the English translation of Professor
Tekinalp's closing address.
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and gratitude for his contribution to all his students and to Turkish law. May he
continue to be a guiding light and inspiration to us for many years to come.

I would also like to extend my sincere thanks to ali the persons who made
this book possible: The valuable speakers, who kindly participated in the confer-
ence and submitted their presentations for publication; the esteemed conference
chairpersons; the management of Ak.bank and Sabanci Holding who enabled the
conference through their generous financial support; Kerem Celikboya, Research
Assistant at Istanbul Bilgi University Faculty of Law Commercial Law Department,
who worked hard for the conference preparations; H. Erdal Demir, Istanbul Bilgi
University Faculty of Law graduate, Research Assistant and Doctoral Student at
University of Luxembourg (Faculty of Law, Econornics and Finance), who proof-
read the whole text with extraordinary diligence and finally Erol Oz and the em-
ployees of Oniki Levha Yayincilik who published this book with care.

Prof. Dr. Gul Okutan Nilsson

Istanbul, 2018






I

EBilgiUninersity

3
[=]

(a1
~—
R
L=




ICINDEKILER/ CONTENTS

FOREWORD. ...ttt

ACIS KONUSIMLASL.......oooiiiiiiiiiiii e

Prof Dr.Gul Okutan Nilsson
Istanbul Bilgi Universitesi Hukuk Fakiiltesi
Fikri Mulkiyet Hukuku Uygulama ve Arastirma Merkezi Muduri

ACHS KONUSNIASI........cooiiiiiii e

Prof Dr.Turgut Tarhanl
Istanbul Bilgi Universitesi Hukuk Fakiiltesi Dekan:

KARSILASTIRMALI HUKUKTA VE TURK HUKUKUNDA

SIRKETLER TOPLULUGUNA BAKIS......co.viiiioitooioeseesossessoesosseeeseeaseessens

Oturum Baskani: Prof Dr. Turgut Tarhanl
Istanbul Bilgi Universitesi Hukuk Fakiiltesi Dekan:

Sirketler Toplulugu:
Karsilastirmali Hukukta Vekalet Sorunlari, DUlzenleyici

Modeller ve Yasal Stratejiler ...,

Prof Dr. Dr. Dr. h.c. muit. Klaus ]. Hopt

Max Planck Karsilastirmali ve Milletleraras: Ozel Hukuk
Enstitlist, Hamburg

Ceviri: Arag. Gor. Kerem Celikboya

Istanbul Bilgi Universitesi Hukuk Fakultesi



X1V

Turk Sirketler Toplulugu Hukukunun Hedefleri Bakimindan
Islevsel Bir Inceleme ve Ozellikle Hakim Sirketin Bilgi Alma

Prof. Dr. Gl Okutan Nilsson
Istanbul Bilgi Universitesi Hukuk Fakiltesi

TURK SIRKETLER TOPLULUGU HUKUKUNUN
KARSILASTIRMALI HUKUK ACISINDAN DEGERLENDIRILMESI

Oturum Bagkani: Prof. Dr. Ersin Camoglu
Fatih Sultan Mehmet Universitesi Hukuk Fakiiltesi

Evaluation of Turkish Corporate Group Lawfroma German

LaW PEISPECTIVE. ... uiiiiiie ettt

Prof. Dr. Dr. h.c. mult. Karsten Schmidt
Bucerius Law School, Hamburg

Liability for Breach of Trust in Corporate Groups in Swiss and

TUFKISN LLAWS ...ttt

Prof. Dr. Roland von Biiren
Emeritus, University of Bern, Faculty of Law

AVRUPA BIRLIGI'NDE SIRKETLER TOPLULUGU HUKUKU ...

Oturum Bagkan:: Prof. Dr. Hiiseyin Ulgen
Istanbul Universitesi Hukuk Fakultesi Em. Ogretim Uyesi

Tirk Ticaret Kanunu Komisyonu Uyesi

Trends and Developments in Europe on Corporate Groups:

Towards the Recognition of the Interest of the Group?...............

Prof. Dr. Pierre-Henri Conac
University of Luxembourg, Faculty of Law, Finance and Economics

Financial Services Groups Under EULaw...........cccccccoovvviveeennnne,

Prof. Dr.Jens-Hinrich Binder
Eberhard Karls University, Tlibingen, Faculty of Law

...... 91



XV

DiSIPLINLER ARASI BAKIS -
SIRKETLER TOPLULUGUNUN FARKLI HUKUK ALANLARINA
YANSIMALARI eceo. oo o . .. oo e, o o seeccccccccccccccccce 137

Oturum Baskani: Prof Dr. Yesim Atamer
Istanbul Bilgi Universitesi Hukuk Fakiiltesi

Sirketler Toplulugu Hukukunun Sermaye Piyasas1 Hukukuna
Yansimalarl 4eeeee00000000000000000000000000000000000000000000000000000000 N 1l

Prof Dr. Hamdi Yasaman
Okan Universitesi Hukuk Fakiiltesi
Turk Ticaret Kanunu Komisyonu Uyesi

Sirketler Toplulugu HUkimlerinin, Deniz Ticareti ve Sigorta
HUKUKU'NA YanSImalart ........veeeeeee et 151
Prof Dr. Kerim Atamer
Turk Ticaret Kanunu Komisyonu Uyesi
KAPANIS KONUSMASI......eo00ccccccee . ST LT T TR YT TL ST 171

Prof Dr. Unal Tekinalp
Istanbul Universitesi Hukuk Fakultesi Em. Ogretim Uyesi
Turk Ticaret Kanunu Komisyonu Baskant

CLOSING ADDRESS .......... e, o oo oo . e, .. s 181

Prof Dr. Unal Tekinalp
Emeritus, Istanbul University Law Faculty
Chairman, Turkish Commercial Code Commission

PROF. DR. UNAL TEKINALP'IN YAYINLARL. ......cccccoevvvrririririnnn, 193



IC

Acilis Konusmasi

Prof. Dr. Gul Okutan Nilssom

Degerli Hocam Sayn Prof. Dr. Unal Tekinalp, Saym Dekan, Degerli
Hocalarim, Saygideger Konuklar,

80. Yas Giiniinde Prof. Dr. Unal Tekinalp'e Saygi Konferansi'na
hosgeldiniz. Konferansin konusu, "Karsilastirmali Sirketler Toplulugu
Hukuku"dur. Konu, karsilastirmali hukukta ©nerilen ¢ézumler, Turk
Ticaret Kanunu'nda yer alan dizenlemelerin Alman ve Isvigre hukuklar
bakis agisiyla degerlendirilmesi, Avrupa Birligi hukukundaki gelismele-
rin ele alinmasi ve son olarak da disiplinlerararasi bakisla incelenmesi
baglaminda dort oturumda tartigilacaktir.

Bu toplantiy1, Unal Hocamizin 80. yas giini vesilesiyle, kendisine
duydugumuz saygi ve hayranligi ve Uzerimizdeki emekleri i¢in duydu-
gumuz derin minneti ifade edebilmek amaciyla diizenledik. Ben Unal
Hocamla, tniversite G¢uncl sinif 6grencisi oldugum ginlerden beri ya-
kin bir ¢aligsma iliskisi icinde oldum, kendisinin asistan1 olma sansina ve
onuruna eristim. Onun i¢in misaade ederseniz, Hocamin, 6énce bir bilim
insani Ve arastirmaci olarak, sonra bir egitmen olarak ve en nihayetinde
bir insan olarak Uzerimde biraktigi etkiyle ilgili duygu ve diistincelerimi
sizlerle paylagmak istiyorum.

Oncelikle, bir bilim insan1 olarak Hocamin (¢ 6zelligi beni derinden
etkilemistir. Bunlardan birincisi, Hocamin tizerinde calistigi arastirma
konularinin hep hukukun en 6n saflarinda yer alan, el degmemis konular
olmasidir. Bugun ele alacagimiz, sirketler toplulugu konusu gibi, Profesor
Tekinalp'in ¢alistig1 bircok konu, daha mevzuata ve hatta uygulamaya
girmeden 6nce, kendisinin kitaplarina ve makalelerine girmis, onun eser-

Istanbul Bilgi Universitesi Fikri Mulkiyet Hukuku Uygulama ve Arastirma Merkezi Mii-
diirti, Hukuk Fakiiltesi, Ticaret Hukuku Anabilim Dali Ogretim Uyesi
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leriyle Tirk hukuk¢usunun bilgisine ve dikkatine sunulmus ve ustelik
onun yarattig1 terminoloji ile amlmustir. Oyle ki, bugiin benimseyerek
kullandigimiz birgok terim, Tirk hukuk hayatma ilk kez Prof. Tekinalp
tarafindan sokulmustur. Birkag 6rnek vermem gerekirse, anonim sirket-
lerde "bagli nama yazili pay","tek borg ilkesi", "haklarin sakinilarak kulla-
nilmasi ilkesi", sermaye piyasasi hukukunda "birikimli oy", muhasebe ve
bilanco hukukunda "durust resim ilkesi'@kamuyu aydinlatma baglaminda
"bilgi toplumu hizmetleri" gibi bir¢ok terim, ilk kez Hocamiz tarafindan
Tiirkce'ye kazandirilmis ve kullanilmistir. Bu yoniiyle Prof. Tekinalp,
Tirk hukukunun ileriye gitmesi i¢in 1g1k tutan, yol gOsteren ve gerek
uygulamacilarin gerek arastirmacilarin oniinii ve zihnini agan bir bilim
insani olmustur.

Bu baglamda Hocamin onemli bir 6zelligi de ele aldig1 konularda
ortaya bir gelecek vizyonu koymasidir. Tiirk Ticaret Kanunu Komisyonu
Bagkani olarak, Profesoér Tekinalp'in Tirk anonim sirketleri i¢cin 6ngor-
diigii seffaf, finansal tablolar1 karsilastirilabilir ve giivenilir sirket vizyonu,
ne yazik ki kimilerince Tirkiye i¢in fazla goriilerek elestirilmis olsa da,
bugiin bu hedefe yonelik adimlar atilmaya devam etmektedir. Bu agidan
da Hocam, Turkiye'nin énlnde gitmektedir.

Degerli Hocamin, bir bilim insan1 ve arastirmaci olarak beni etki-
leyen ikinci yonu, akademik bilgi ile uygulama tecriibesini birlestirmesi
ve inceledigi konularda, pratikte dogabilecek sorunlar1 ortaya koyarak
bunlarin ¢oziimiine iligkin yeni ve 6zgiin gorisler ileri sirmesidir. Elinize
aldiginiz bir Tekinalp kitabinda aradiginiz soruya cevap bulmamaniz zor
ihtimaldir. Genelde Hocamiz bunlar1 6nceden gérmiis ve ¢oktan bir ¢o-
ziim Onermis durumdadir.

Hocamin bilimsel aragtirmaci ve yazar olarak beni etkileyen bir
diger yonii de caliskanlig1 ve tiretkenligidir. Bilimsel eseri, degme akade-
misyenin gipta edecegi boyuttadir. Gerek yazilarina konu ettigi alanlarin
cesitliligi, gerekyayinlarinin kalitesi ve sayisi, "Hocamiz bunlar1 ne zaman
yapiyor" sorusunu sorduracak cinstendir.

Profesor Tekinalp'in bir egitmen olarak da tsttin 6zellikleri bulun-
maktadir. Bu toplantinin hazirlik ¢alismalar1 sirasinda Sayin Dekanim
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Prof. Dr. Turgut Tarhanli'yla yaptigimiz bir sohbette, ikimizin de kiymet-
li evrak konusunu Hocamizin anlatisiyla, verdigi 6rneklerle hala hatirla-
digimizi tespit ettik. Gergekten de Profesor Tekinalp, Gstun bir hitabet
glictine sahiptir. Hocamin tath giilimsemesiyle bizlere anlatip nasihat
ettigi, benim de sizlerle paylasmak istedigim giizel bir sozii vardir: "Efla-
tun gibi diistiniip, babaannem gibi anlatabilmek makbuldur, tersi degil!"
Gercgekten de Hocam, en karmasik bir konuyu, en sade, agik, akici ve
iistelik eglenceli bir dille anlatabilme becerisine sahiptir. Bu da Hocamin
hem derslerini hem sohbetlerini her zaman bir keyif haline dénustirdr.

Profesor Tekinalp'in hocaligi, 6grencilerle siirl da degildir. Kendi-
si birgok bilim insan1 da yetistirmistir. Bu konuda da Hocam, Prof. Ernst
Hirsch'e atfen su s0zl sOyler: "Profesor, asistaninin asistanidir': Gergek-
ten de Hocamiz, sadece kendi asistan1 olmak sansina erisenlere degil,
kendisiyle calismak isteyen tim genclere el uzatmis, ortak yazar olarak
kitaplarini onlara agmuis, her firsatta bilgilerini en genis sekilde paylasa-
rak onlarin zenginlesmesine katki saglamistir. Ben de dahil, Hocamizin
iizerinde ¢ok emegi bulunan bir¢ok akademisyen, bugiin Istanbul Bilgi
Universitesi Hukuk Fakiltesi'nde ve baska fakiiltelerde akademik kari-
yerlerimizi siirdiirmekte ve Hocamizi kendimize 6rnek almaya devam
etmekteyiz. Bu ag¢idan da Hocamiza siikranlarimizi sunmay1 bir borg
biliyorum.

Biraz da, bir insan olarak Hocamin ¢ok sevdigim ozelliklerinden
bahsetmek istiyorum. Bunlar, Hocamin hayata bagliligi, kulture, sanata,
edebiyata olan meraki, olaganiistii yaraticilig1 ve nesesidir. Hocam belki
de yaptigi isin tim agirligina ve ciddiyetine inat, her konuya nese ve espri
katmay1 sever, yasadigi en basit bir olay1 bile fantastik bir 6ykii haline ¢e-
virip anlatarak sizi kahkahadan kirip gecirebilir. Ozellikle doktora tezimi
yazarken, Hocamin bana her giin telefon agip, dnce tezimin gidisatini
sorduktan sonra, "dur sana bir fikra anlatayim" deyip beni guldirmesini,
neselendirmesini ve yireklendirmesini hi¢ unutamam. Dolayisiyla Ho-
cayla galismak ¢ok da keyif verici bir istir!

Nihayet, bir insan olarak Hocamin en hayran oldugum, ¢ok guzel
bir 6zelligini mutlaka anmak ve vurgulamak istiyorum. O da Hocamizin,
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sevgili esi, kiymetli Hocamiz Prof. Dr. Giiloren Tekinalp'e duydugu sev-
gi, ona bakarken gozlerinde parlayan mutluluk 15181, hayranlik, baglilik
ve saygidir. Giildren Hoca ile Unal Hoca yan yana geldiklerinde, birlikte
etrafa sicaklik, dostluk ve mutluluk yayarlar. Buradan her iki Hocama

da bu guzel dostluklarini bizlerle paylastiklari i¢in 6zel olarak tesekkiir
etmek istiyorum.

Sozlerime son vermeden Once, bu toplantinin yapilmasinda maddi
ve manevi katkilar1 olan bazi kurum ve kisilere tesekkiir etmeyi bir borg
bilirim. Bu toplantinin, Hocamiza yakisir bir sekilde yapilmasi, Akbank
ve Sabanci Holding Anonim Sirketlerinin degerli maddi katkilariyla
miimkiin olabilmistir. Katkilar1 i¢in, toplantimizi onurlandirmis bulunan
sayin Giiler Sabanci'nin sahsinda, Akbank ve Sabanci Holding yonetim-
lerine tesekkiir ederim.

Etkinlil<lerirnizi daha 6nce de desteklemis olan Habertiirk Medya
Grubu, sagladiklar1 ilan katkisiyla bu toplantinin kamuya duyurulma-
sinda bize yardimci olmuslardir. Katkilar1 i¢in, Habertiirk Medya Grup
Baskani1 Sayin Av. Kenan Tekdag'a tesekkiirlerimi sunuyorum.

Bu toplantinin organizasyonuna destek veren Istanbul Bilgi Univer-
sitesi Hukuk Fakiiltesi Dekan1 Prof. Dr. Turgut Tarhanli'ya ve her asa-
mada fikrine danistigim degerli meslektasim ve sevgili arkadasim Prof.
Dr.YesirnAtamer'e de tesekkiirlerimi iletiyorum. Son olarak, degerli Ho-
camin torun asistani Aras. GOr. Kerem Celikboya'nin da, bu toplantinin
hazirlanmasindaki kiymetli emeklerini anmak ve kendisine de tesekkiir-
lerimi sunmak istiyorum.

Sozlerime burada sonverirken, degerli Hocam Prof. Unal Tekinalp'e,
bize verdigi emekler igin tekrar enicten tesekkiirlerimisunuyor, Hocamin
80. yas gunun eniyi dileklerle kutluyor ve degerli Hocam Prof. Giiloren
Tekinalp, kizlari, aile ve dostlariyla birlikte nese iginde, keyif icinde daha
nice mutlu yillar diliyorum.



Acilis Konusmasi

Prof. Dr. Turgut Tarhanl-

Saym Profesor Unal Tekinalp, degerli hocam ve degerli ailesi,
Degerli konuklar, degerli meslektaslarim,

"80.Yas Glnulnde Prof. Dr. Unal Tekinalp'e Saygi Konferansi"na hos
geldiniz,

Bilgi Hukuk Fakdiltesi 6gretim Uyesi, degerli meslektasim Dogent
Gl Okutan Nilsson'un direktdrliigiinii yiiriittiigii, istanbul Bilgi Uni-
versitesi Fikri Milkiyet Hukuku Uygulama ve Arastirma Merkezi ve
Bilgi Hukuk Fakiiltesi olarak, bu anlaml1 glinde, bu etkinlige ev sahipligi
yapmaktan, kurumumuz ve tiim mensuplari adina onur duydugumuzu
belirtmek isterim.

Ben, bir Ticaret Hukuku 6gretim tiyesi degilim, Uluslararast Hukuk
ve Uluslararas1 insan Haklar1 Hukuku alaninda ¢alistyorum. Ancak, bu
toplantida, sadece Hukuk Fakiiltesi Dekani olarak, ev sahipligi sifatiyla
yer almadigimi da belirtmek isterim.

Zira Sayin Profesor Tekinalp'in de 6gretim Uyeleri arasinda yer al-
di1g1 o dénemde, Istanbul Universitesi Hukuk Fakdiltesi'nde, yaklasik 20
yil boyunca 6gretim iiyeligi yaptim. Dolayisiyla, kendisinin akademik
calismalarina, 0 kurum bunyesinde de, yakindan vakif olan kisilerden biri
oldum.

Fakat bundan da énce, kendisi benim, Istanbul Universitesi'ndeki
Hukuk lisans 6grenimimde, Ticaret Hukuku hocalarimdan biri oldu.
1978-1979 akademik yilinda, Fakiilte'nin son sinifinda aldigimiz kara ti-
caret hukuku derslerini ve Profesor Tekinalp'ten aldigimiz kiymetli evrak

«  Istanbul Bilgi Universitesi Hukuk Fakiiltesi Dekani
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hul"UL."U derslerini hala hamlanin. Profesdr Tekinalp'in, sadece bir anlat:
seklinde degil, fakat 6zenle segilmis sozciklerle, bir hukuki durumu veya
iliskiyi sadece mevcut hul,ik terminolojisinin sinirlan dahilinde kal-
maksizini,urk¢e'nin anlam farkliliklarini karsilayan, hatta kendilerinin,
yenilik¢i ve yaratia yaklasiminin dildeki bir tezahiri olarak telakki etti-
gin, baz.1 yeni tanim, terint ve nitelemeleriyle zenginlestirilmis bir dille
sunulan derslerdi onlar.

Degerli konuklar, degerli meslektaglarim,

Gitgide birbirine yakinlasarak. kiiresellesen bir diinyada, Turkiye,
hizli degisen bir iilke ve dinamik bir topluma sahip.

Ancak bu gercek, her zaman ve her konuda isabetle teshis edile-
meyebiliyor. Profesor Tekinalp'in bagkanliginda, 1999-2005 yillan ara-
sinda, onun zarif ve etkili orkestrasyon giictiyle yuratilen bir komisyon
calismasi sonunda hazirlanan Tilrk Ticaret Kanunu Tasarist, iste boyle
bir degisimin evrensel ve yerel dinamiklerinin bilinciyle hazirlanmis bir
calismaydi.

Bilgi Hul,1k Fal.'Ultesi olarak, bu ¢alisma siirecini ¢okyakindan takip
ettigimizi belirtmeliyim. Zira Fal.'Ultemizin o tarihteki {i¢ 68retim iiyesi,
0 Komisyon'un asil Uyeleri arasinda bulunuyordu. Profesér Necip Ortan,
Profesor Veliye Yanli ve Docent Kerim Atamer. Docent Gul Okutan
Nilsson ise, gerektiginde bu ¢alismalara katkida bulunmaktan geri dur-
mayan bir mesai i¢indeydi. Bu baglamda ve Sayin Tekinalp'in destegi ve
Bakanligin igbirligiyle, Tasan hazirliginin tamamlanmasindan sonra, Fa-
kiiltemiz biinyesinde ii¢ temel konferans gerceklestirdik. Bunlarin, 2005
yilinda diizenlenen ilkine, donemin Adalet Bakani Sayin Cemil Cigek de
katilmist1 ve Tasan genel olarak ele alinip iKi glin boyunca incelenmis,
tartisilmisti. Daha sonra ise, 6zellikle deniz hukuku ve bilisim hukuku ile
ticaret hukul.'l 1baglarmi ("dijital sirket-) 6n plana ¢ikaran birer konferans
duzenledik.

Profesor Tekinalp, bu konferanslarin hepsinde vardi ve o ¢alismalar,
kendilerinin ve Komisyon'un himayelerinde ger¢eklesti diyebilirim.
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Profesor Tekinalp'in, o toplantilarda, Tasari'nin ruhu ve sekillen-
mesine hakim olan temel esaslara vurgu yaparken, kendi deyisiyle, "Ug
Imperativ"in etkisi altinda bir hazirhk ¢alismasi yaptiklarma temas et-
mesi, Turkiye'de bir kanun hazirlig1 siirecinin, yasama organi dncesinde
ve biinyesinde nasil bir anlayis ve sorumlulukla insa edilmesi konusunda

temel dersler ¢ikarilmaya elverisli bir hukuki, siyasi ve sosyal bakis1 ifade
ediyordu.

Oncelikle, 0 "Ug¢ Imperativ"* kendilerinin ifadesiyle soyle belirlen-
misti:

1) Avrupa Birligi-Tirkiye'nin, 1999 yilinda, AB'ye tam iiye stati-
sU taninmis bir aday devlet, hatta "muiizakere eden devlet” konumunda
bulunmasimin anlami ve sorumlulugu; 2) Kiiresellesme olgusu ve ulus-
lararasi piyasalarin bir par¢asi olma hedefi; 3) Teknolojik gelisme; 6zel-
likle bilisim teknolojisindeki gelismeler ve bunun dogurdugu bir "bilgi
toplumu icinde var olma sorumlulugu".

Demokrasilerde, sonu¢ kadar ve hatta ondan da dnce, siirecin insasi,
karakteri ve yiriitiiliisii Gnemli bir yonetim ve yonetisim gostergesidir,
OlcUstdir. Bu nedenle, Komisyon c¢alismalar1 ve ortaya konulan {iriiniin
TBMM'deki yasama sirecinin tamamlanmasi ve yiiriirliige girisine ka-
dar; hatta o tarihten sonra dahi nasil bir eksende ilerlemesi gerektigiyle
ilgili bu surec¢ yonetimi sorumlulugunun Uslubu, Profesor Tekinalp'in
sahsinda, tim ekibiyle birlikte, bu kanunun hazirlik ve yasama surecinin
timadne samil olmustur.

Degerli konuklar, degerli meslektaslarim,

Bu slrecin bazi kesitlerine, karakteristiklerine temas ederek devam
etmek istiyorum.

Profesor Tekinalp, Bakanlik iradesiyle ger¢eklesen bu Komisyon'un
ilk toplantisinda, kendisinin Komisyon baskanliginin bir "atanma" degil
fakat Uyelerin "se¢imi" yoluyla gerceklestigini farkli vesilelerle, onemle
belirtir. Bunun, siyasette oldugu kadar hukuk sahasindaki giictin de mes-
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ruiyet esastyla birlikte mutalaa edilmesine firsat veren bir yaklasimi vur-
gulamasi nedeniyle, 6nemli ilkesel bir referans oldugu diisiincesindeyim.

Tasan'nin 673 oturumluk tutanaklarimin kayda alinmis olmasi, sek-
tortin 6nde gelen 16 biytk kurumuyla ¢calisma toplantilarinin diizenlen-
mesi, Tasari'nin Tiirkiye genelinde 159 konferansla kamunun bilgisine
sunulmasi ve tartismaya agilmasi; seffaflik ve katilimcilik unsurlariyla
pekistirilmis bir mesruiyet esasina dayanan kanun hazirlama sorumlulu-
gunun ifadesi olarak telakki edilebilir.

Bu diistincelerimi, ilk kez, 2005 yilinda, Bilgi Hukuk Fakdltesi'nde
diizenledigimiz konferansin acilis konusmasinda da belirtmistim. Bura-
da da temas etmeyi 6nemli buluyorum. Zira bu konudaki diisiincem hig
degismedi.

Bu sayede, kamu idaresi kadar 6zel sahadaki ortaklarin ya da aktor-
lerin de bu kanunlastirma stirecine katkida bulunmaya elverisli bir yapi-
sal iliski i¢inde yiiriitiilen stre¢ sorumlulugu; 6yle saniyorum Ki, 2011
yilinda baslatilan ve bir sure sonra maalesef akamete ugrayan, yeni bir
Anayasa hazirlig1 ¢alismalarinda dahi s6z konusu olamadi.

Bu nedenle, bu deneyimin, 6zellikle temel kanunlarin hazirligiyla
ilgili olarak 6nemli dersler sundugu kanaatindeyim. Ve Turkiye kamu
hayatinin gelecekte de bundan yararlanmasini diliyorum.

Profesor Tekinalp'in, bu temel kanunun mantigini, dolayisiyla bii-
tiinselligini koruma ve siirdiirmeye dair duyarliligini, ticaret hukukuna
iliskin yeni ve eski hukuki statiiler arasindaki ince farkliliklari, 6zenli bir
dille ve sabirla dile getirme azmi ve sorumlulugunu gordiik¢e, aslinda bu-
nun arkasindaki bir Tiirkiye ve Tirkiye insani tahayyiiliiniin de varligim
sezersiniz, duyumsarsiniz.

Kamu ve toplum hayatint Avrupa standartlariyla Slgiip degerlen-
dirmeye dair bir iradeyi dillendiren; dinyayla ve diinyadaki gelismeler
karsisinda iirkek ya da cahil cesaretiyle devinmekten ¢ok, asimetrik degil
simetrik bir uluslararasi ortak ve bir ekonomik gii¢ olarak var olmaya
odaklanmis; teknolojik gelismelerin farkinda ve bunun, 6zgur diisiince

/
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ve ifade iklimi iginde, bilimsellik sorumluluguyla gelistirilmis bir deger
oldugunun bilinciyle, ekonomik sahada da daha sorumlu ve seffaf bir
davranis i¢cinde bulunmayi tercih eden bir iilke ve onun insanlari, bu ta-
hayyiiliin bilesenleridir.

Nitekim, ilkin Tasar1 ve daha sonra Kanun iizerindeki tartismalarin
ana mecras1 da, yukarda kisaca agiklamaya calistigim o parametreler
lizerinde, fakat Ozellikle bugiin bir ag toplumu olarak nitelenen kiresel
dinyada, gercek bir "bilgi toplumu sorumlulugu"nun ifadesi olan, ticari
hayata iliskin seffaflik ve hesap verebilirlik konularinda dogmustur. Ve bu
konuda baz1 degisiklikler s6z konusu olmustur.

Ama Profesor Tekinalp'in onciiliigiinde, tiim ekibiyle birlikte ortaya
konulan bu Kanun'un 6ngordiigii evrensellik ve yenilik¢ilik bakist onun
asil karakterini ifade eder. Ve Turkiye ticaret hukuku icin "yeni" birgok
kavram, terim ve kurum, bugln bu konferansta tartisilacak konu da dahil
olmak tzere, Tlrkiye hukukc¢ularinin 6nlerinde ve ellerindedir.

Buna, provoke edici kiguk bir temasla, sozlerimi tamamlamak isti-
yorum:

Bu Kanun'un getirdigi birgok yenilik arasinda, sirket yonetimiyle
ilgili ve bu baglamda, riskin erken saptanmasi ve yonetimi gibi "yeni"
hikimler de vardir. Tasari'nin hazirlandigi yillarda, 2000'li yillarin basla-
rinda, Birlesmis Milletler biinyesinde, is diinyasin1 ¢ok yakindan ilgilen-
diren ve kiiresellesme olgusuyla yakindan baglantili bir girisim baslatil-
musti: Business and Human Rights Initiative. Harvard University Kennedy
School of Government'dan Profesor John G. Ruggie baskanliginda bir ekip
tarafindan yiiriitiilen bu kapsamli calisma "is Diinyas1 ve Insan Haklarma
Dair Kilavuz ilkeler" metniyle (Guiding Principles on Business and Human

Rights), alt1 yillik bir ¢alisma sonunda, 2011 yilinda kesinlesti ve kabul
edildi.

Bu yon g0sterici metin, uluslararasi "'standart risk" kavrami bagla-
minda degerlendirilebilecek yeni bir tamim ve dolayisiyla, sirket sorum-
luluguna dair yeni bir él¢cu de getirdi: Human rights due diligence. Bu
sorumluluk kriteri Kilavuz ilkeler metninde soyle ifade edilir:
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"Insan haklar: Uzerinde neden olduklar: olumsuz etkileri belirlemek
onlemek, azaltmak ve bu nedenle hesap vermek iizere nasil bir tavir aldiklar:
hususunda isletmeler, insan haklarina dair gerekli 6zen ve tedbiri (human
rights due diligence) yerine getirmelidir. Bu stireg, mevcut ve potansiyel in-
san haklar: etkilerini degerlendirmeyi,bulgulari sisteme dahil etmeyi ve onlar
Uzerinde ¢alismayr, verilen cevaplart izlemeyi ve nasil bir tavir alindigiyla
ilgili iletisim icinde bulunmayr kapsamalidir” (Kilavuz Ilkeler, ilke 17, ilk
ctimle).

Bu kavram, Tiirkiye hukukunda, bu ad altinda yer almiyor, fakat Gte
yandan, Tirkiye is diinyasinin uluslararasi is hacmine sahip aktorlerinin
uluslararasi1 yatirim ve is iliskilerinde Kilavuz ilkeler metniyle de uyum
saglanarak kurulan iligkiler giin gegtikce artmaktadir. Kaldi ki, TTK,
Madde 378 hikmii ("Riskin erken saptanmas: ve yonetimi'), kanimca, boy-
le bir agidan da anlamlandirilmay1 6nemli kilacak bir hikme sahiptir. Bu
hikmdin ilk climlesi soyledir:"Pay senetleri borsada islem goren sirketlerde,
yonetim kurulu, sirketin varligim, gelismesini ve devamini tehlikeye diistiren
sebeplerin erken teshisi, bunun icin gerekli énlemler ile carelerin uygulanmas:
ve riskin yonetilmesi amactyla, uzman bir komite kurmak, sistemi ¢alistirmak
ve gelistirmekle yiikiimliidiir. Diger sirketlerde bu komite denetcinin gerekli
gorip bunu yonetim kuruluna yazili olarak bildirmesi halinde derhal kurulur
ve ilk raporunu kurulmasini izleyen bir ayin sonunda verir."

| 980'li yillarda baslayarak ve asil, 1 990'lar ve 2000'li yillarda ge-
listirilen yeni evrensel degerler, standartlar ve hedefler 1s181inda, genel
olarak kalkinma ve ekonomik ve ticari iliskiler lizerinde yerel, ulusal ve
uluslararasi diizeyde bir degerlendirmede bulunurken artik sadece islet-
me ve piyasa iliskileri ya da sadece makroekonomik gostergeler odakli
yaklasimla sinirlanmis bir bakis ve sorumluluk kabul edilmiyor. Bunun
yerine, "insan odakli bir kalkinma ve ekonomik iliskiler" ortamini ve bu-
nun bilesenlerini kurma, koruma ve gelistirme ekseninde bir sorumluluk
hakim kilinmaya calisiliyor. Yukarda temas ettigim tizere nagizane diisiin-
cem, bu gelismenin "risk" kavraminin anlam ve kapsamini belirlerken de,
uluslararasi hukuki gelismeler 1s181nda bir yaklasimin ve yorumun, yeni
TTK'nin bu anlayisa uygun, 6ncu kimligiyle de bagdasacagi yonindedir.
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Yeni TTK'nin yenilik¢i kimligine iliskin tartismalar baglaminda,
"Bizim bir ticaret kanunu hafizamiz vardi. Yeni TTK bu hafizayr kaldwrd(
yolundaki bazi elestiriler karsisinda, Profesor Tekinalp, kendi deyisiyle,
"0 hafizamin kapasitesinin zaten sifir olduguna” dikkat cekerken, boyle bir
ongoriiyle, diinyadaki degisime dair dogrultuyu da gostermis oluyordu.
Human rights due diligence vurgusunu bu 6ngoriye ve tespite dair, sadece
mikro Olcekte ve olasi bir gelisme vurgusu olarak anmak istedim.

Degerli konuklar, degerli meslektaslarim,

Bir kez daha, Bilgi Hukuk Fakultesi olarak, bugiin, Hocamiz Profe-
sor Unal Tekinalp'in 80. yasi miinasebetiyle diizenledigimiz bu etkinlige,
yurticinden ve yurtdisindan, katkilariyla destek veren degerli hukukgula-
ra, siz degerli katilimcilara ve Fakultemiz 6gretim Uyesi ve Fikri Mulkiyet
Hukuku Uygulama ve Arastirma Merkezi direktorii Dogent Giil Okutan
Nilsson'a ve Fakiiltemiz asistan1 Kerem Celikboya'ya, organizasyon so-
rumlulugunu miikemmelen yerine getirmeleri nedeniyle, siikranlarimi
sunuyorum.

Ve bu konferansin gergeklesmesindekionemli destekleri i¢in, Saban-
c1 Holding ve Akbank yonetimlerine i¢ten tesekkiirlerimi sunuyorum.

Sézlerimi bitirirken, Hocamiz Profesér Unal Tekinalp'e, Turkiye
hukukuna olan katkilarinin siirecegi, sevgili ailesiyle birlikte, daha uzun,
saglikli, verimli ve mutlu yillar diliyorum.
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Bugln burada bulunmak ve "Karsilastirmali Sirketler Toplulugu
Hukuku" Konferansi'nin agilis tebligini sunmak benim icin buyik bir
mutluluktur. Bu konferans ile Profesér Tekinalp'in 80'inci yas gundnd
kutluyoruz. Bu makale gerek hediyeyi veren gerek hediyeyi kabul eden
bakimindan, profesorlere uygun bir dogum giinii hediyesi olacaktir. Sir-
ketler toplulugu hukuku, 6nce bir akademisyen sonra ise bir uygulamaci
ve kanun hazirlayici olarak Profesor Tekinalp'in onlarca yildir ilgisini
ceken bir konudur. Yurt disinda da bilinmektedir ki, kendisi mevcut Tirk
Sirketler Toplulugu Hukuku'nun babasidir. Bu tebligin hazirligi sirasinda
Profesdr Tekinalp'in topluluk hukuku Gzerine iki harika makalesini tek-
rar okudum: Bunlardan ilki "Gerhard Wegen'e Armagan 201S"'te yer alan
"Alman Konzern Hukuku'ndan Milhem, Ancak Farklr Bir TUr: Turkiye'nin
Sirketler Toplulugu" baglikli makalesidir. Digeri ise daha 6nceki tarihli bir
armaganda yer alan "Sirketler Toplulugunda Giivene Aykiriliktan Dogan
Sorumluluk™ makalesidir. Dogum giinliniizli kutlar ve en iyi dileklerimi
sunarim. Almanca ve Latince'de yer alan deyisle "ad multos annos" [nice
mutlu yillara].

Bu tebligin daha genis kapsamli hali i¢in bkz. K. J. Hopt, 'Groups of Companies: A
Comparative Study of the Economics, Law, and Regulation of Corporate Groups€y. N.
Gordon/W.-G. Ringe (ed.), The Oxford Handbook of Corporate Law and Governance,
Oxford, 2018. Daha 6nceki bir versiyon icin bkz. K. J. Hopt, Groups of Companies -
A Comparative Study on the Economics, Law and Regulation of Corporate Groups,
https:/ / papers.ssrn.com/ sol3/ papers.cfm?abstract id=2560935, 20.06.2018.
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|. Sirketler Toplulugu: Vekalet Sorunlari

A. Sirketler Topluluguna iliskin Diizenlemelerin
Hedefleri

Sirketler hukuku alaninda, sirketler topluluguna iliskin dizenleme-
ler genellikle iki hedefe yoneliktir.Ana hedef, bagl: sirketin azinlik paysa-
hipleri ile bu sirketin alacaklilarinin korunmasidir. Bu hedef kapsaminda
sirketler toplulugu diizenlemeleri tabandan tavana bir yontemi benimser.
Ikinci hedef ise Avrupa Ulkeleri ve Avustralya dahil birgok iilkede siklikla
karsimiza ¢ikmaktadir. Bu hedef, sirketler toplulugunu bir organizasyon
sekli olaraktaniyarakve toplulugun yonetimini kolaylastirarak, is hayatina
ve ekonomiye yardimci olmayr amaglayan sirketler hukuku diizenlemele-
rinde gorulmektedir. Sirketler toplulugu hukukunda ikinci hedefi dikka-
te alarak yapilan diizenlemeler daha ziyade tavandan tabana yoneliktir.
Korumaciligin yiiksek oldugu iilkelerde ve gelismekte olan Ulkelerin
cogunda, diizenlemelerin odagi organizasyondur. Bu makale, ilk hedefe
yonelik sirketler toplulugu diizenlemelerine, yani sirketler toplulugunda
vekalet sorunlarina ve bunlarin diizenlenmesine yogunlasmaktadir.

| 9'uncu yy'dan beri bilinen eskibir kavram olan uluslararas sirketler
topluluklarinda; hakim sirketin, bagl sirketin veya her ikisinin de borsa-
ya kote oldugu halka acik sirketler topluluklarinda; kamunun veya kamu
tesebbiislerinin hakim sirket oldugu sirketler topluluklarinda® ve finansal
krizin de ortaya koydugu lizere en giinceli ve dnemlisi finansal sirketler
topluluklarindakendine has sorunlarla da karsilasiimaktadir. Ozellikle en
son anilan, finansal sirketler topluluklarina dair sorunlar, hukuki diizenle-
me yapilmasi surecinde 6nemli zorluklara sebep olmaktadir.

1 Bu yapilarin prototipleri, Hollanda Dogu Hindistan Sirketi ( The Dutch East India Com-
pany), Giiney Denizi Sirketi (The South Sea Company), veya Mississippi Sirketi (Mis-
sissippi Company) gibi, 17'nci yy'm ticaret sirketleridir. Bkz. P. Frentrop, A History of
Corporate Governance 1602-2002, Amsterdam (deminor), 2003, s. 49-114.
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B. Vekalet Teorisi

Ekonomi ve karsilastirmalr sirketler hukuku alanlarinda, genel ola-
rak sirketler hukuku kapsaminda ele alinmasi1 gereken su tig tip vekalet
sorunu? oldugu kabul edilmektedir: i) yoneticiler ile paysahipleri arasin-
daki catismalar, ) pay sahipleri, 6zellikle de hakim pay sahibi ile azinlik
pay sahipleri arasindaki ¢atigmalar ve iii) bir btlin olarak pay sahipleri
Ile basta sirketin alacaklilar1 ve ¢alisanlar1 olmak tzere menfaat sahipleri
arasindaki ¢atismalar3.

Geleneksel anlamda vekalet sorunu, bu sayilanlarin ilkidir ve pay
sahiplerinin vekili konumundaki ydneticiler ile pay sahipleri arasindaki
menfaat catismasina iliskindir. Bu ¢atisma ABD, Birlesik Krallik ve diger
bazi Ulkelerde yaygin oldugu ilizere, pay sahipliginin genis bir tabana
yayildig1 hallerde ortaya ¢ikar. Bircok Ulkede sirketler hukuku diizenle-
meleri bu sorunun ¢dziimiine iliskindir4. Ote yandan hakim paysahibi ve
sirketler toplulugunda hakim sirket acisindan bu vekalet sorununun cok
buyuk bir 6nemi yoktur; ctinkd en nihayetinde hakim pay sahibi yalnizca
hakim sirkette degil, ayn1 zamanda bagh sirkette de yonetim karsisinda
ustiin bir konumdadir. Bu konum yo6netim kurulu Uzerinde Ustin bir
etki ile veya genel kuruldaki oy haklar1 yoluyla elde edilir. Bu nedenle, bu
calismada yalnizca hakim pay sahipleri ile azinlik pay sahipleri arasindaki
ve hakim pay sahipleri ile alacaklilar arasindaki ¢atismalara deginecegim.

2 Cevirmenin notu: "Vekalet sorunu” ile kastedilen; ingilizce'de "agency conflict”" veya
"principal-agent problem™ olarak adlandirilan, Turkce'de “asil-vekil problemi" olarak da
ifade edilen, asil konumunda bulunan kisiler ile vekil konumunda bulunan kisiler arasin-
daki menfaat ¢atismasidir.

* J. Armour/H. Hansmann/R. K.raakman, J\gency Problems and Legal Strategies€ The
Anatomy of Corporate Law: A Comparative and Functrional Approach, Oxford, second
edition, 2009, s. 35 vd.

4 L. Enriques/H. Hansmann/R. K.raakman, 'The Basic Governance Structure: The In-
terests of Shareholders as a Class@The Anatomy of Corporate Law: A Comparative and
Functional Approach, Oxford, second edition, 2009, s. 55 vd.
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C. Azmhk Pay Sahipleri Karsisinda Hakim Pay Sahipleri

Azmlik pay sahipleri ile hakim pay sahipleri arasinda yer alan bu
vekalet sorunu, 6zellikle aile sirketleri ve sirketler topluluklarmin yay-
gin oldugu Kita Avrupasi, Asya ve Latin Amerika {ilkelerinde karsimiza
cikmaktadir. Hakim pay sahibi, sahip oldugu hakim konumu kendisi ile
islem veya benzer tiirdeki iliskili taraf islemleri gibi yollarla kétiye kulla-
nabilir ve bu sekilde hakimiyetten dogan sahsi menfaatler elde edebilir5.
Bir¢ok iilkedeki sirketler hukuku dizenlemeleri, hakim pay sahibinin fir-
sat¢1 davraniglarindan kaynakli bu sorunu, azinligin korunmasina iligkin
farkl1 yaklasimlar ve mekanizmalar yoluyla ¢ézmektedir®

Bilindigi Gizere, bircok hukuk diizeni bu tiir vekalet sorununu ¢ozer-
ken sorunun bagimsiz sirketlerde veya sirketler toplulugunda ortaya ¢ik-
masina gore bir ayrim yapmamaktadir. Ote yandan iktisadi arastirmalar
gostermektedir ki, s0z konusu vekalet sorunu sirketler toplulugunda ¢ok
daha blyik bir hal almaktadir ve bu durumun kendine has doért 6zelli-
gi bulunmaktadir’. ik ve en dikkat ceken 6zellik, bagh sirkette hakim
durumda bulunan pay sahibinin, yalnizca kendi menfaatleri i¢in degil,
aynm1 zamanda hakim sirket ve bir butln olarak toplulugun ve/veya diger
istiraklerin menfaatine islem yapabilecegi gergegidir. Bagimsiz bir sirke-
tin hakimiyetini elinde bulunduran pay sahibinin "kendi" sirketinin iyi
durumda olmasindan bir ¢ikar1 bulunmaktadir ki, bu durum hakim pay
sahibinin azinlik pay sahiplerinin zararina olacak firsat¢1 davranis riskini
bir nebze azaltmaktadir. Ne var ki, hakim pay sahibinin, sirketler toplulu-
gunda ana sirket olmasi veya ana sirketin hakimiyeti elinde bulunduran
pay sahibi olmasi ve bu yolla topluluga bagli diger sirketlerde menfaatle-
rinin bulunmasi halinde durum farkli olacaktir. Boyle bir ihtimalde bir
sirkette kendi aleyhine olan bir islem, eszamanli olarak diger sirketlerde

5 Hakimiyetin sahsi faydalarina iligkin uluslararasi bir karsilagtirma icin bkz. A. Dyck/L.
Zingales, 'Private Benefits of Control: An International Comparison€ The Journal of Fi-
nance, Vol. 59 No. 2, April 2004, s. 537 vd.; L. Enriques/H. Hansmann/R. Kraakman,
‘The Bask Governance Structure: Minority Shareholders and Non-Shareholder Cons-
tituencies@The Anatomy of Corporate Law: AComparative and Functional Approach, Ox-
ford, second edition, 2009, s.89 vd., 5.107 ve s. 178.

Anatomy,s.127 vd..

" Bkz.V.Emmerich/M. Habersack, Korizernrecht, 10. Auflage, Munich, 2013, § 1 111 3.
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lehine olabilir. Bu olasilik, sirketler toplulugundaki vekalet sorununu
genellikle bagimsiz sirketlerdeki vekalet sorununa kiyasla daha karmasik
ve daha siddetli hale getirmektedir.

Ikinci olarak, bir sirketler toplulugunun idaresi, topluluk igin fayda-
l1, hatta zorunlu olmakla beraber baglh sirketin aleyhine, hatta ona zarar
verecek nitelikte zorlu ticari kararlar alinmasini gerektirebilir. Bu durum,
bagl sirket ile hakim sirket (ve diger bagl sirketler) arasindaki menfaat
dengesinin saglanmasi bakimindan, bagimsiz bir sirkette cogunluk ile
azinlik arasindaki dengenin saglanmasina kiyasla daha biyuk bir zorluk
anlamima gelmektedir. Bu konuda Ornek gostermek oldukga kolaydir:
Birgcok sirketler toplulugunda, bagl sirketlerin nakitlerinin bir havuzda
toplandig1 merkezi nakit yénetim sistemi (*'cash management") bulun-
maktadir. Hakim sirketin, bagl sirketler kanaliyla sirketler topluluguna
katki saglamasi oldukca yaygindir. Bu durumun, bagl: sirket bakimindan
ekonomik ve hukuki gerekcesi bulunabilir veya bulunmayabilir. Bir diger
ornek, topluluk ici hizmetler icin veya daha genel olarak topluluga dahil
olmaktan kaynaklanan s6zde menfaatler icin yapilan katkilardir. Aynca
hakim sirket veya bir bagh sirket finansal sikint1 iginde olabilir ve diger
bir bagh sirketin destegine ihtiya¢ duyabilir. En dnemlisi, haklin sirket,
hangi sirkette iscilerin ¢ikartilacagina veya butce kesintisi yapilacagina,
ya da daha olumlu sekilde yaklasirsak, hangi bagli sirketin umut vaat
eden yeni bir triinii gelistirmesine izin verilecegine veya yeni bir bagh
sirketin, genellikle vergisel nedenlerden o6tiirli, nerede kurularak mevcut
sirketlerden birinin islerini devralacagina karar vermek zorunda olabilir.
Bir anlamda bu son ihtimal, bagimsiz sirketlerde oldugu gibi yalnizca di-
key degil, ayn1 zamanda yatay dlzlemde bir vekalet sorununu da ortaya
cikarmaktadir. Sirketler topluluguna 6zgii ayr1 hiikiimlerin bulunmadigi
hukuk diizenlerinde menfaat dengesinin saglanamayacagi anlamina
gelmemekle birlikte, anilan konular bazi hukuk diizenlerinin bu vekalet
sorununu ayrica ve farkli sekilde ele almasinin nedeni olarak kabul edil-
mektedir.

Uclincii olarak, bir topluluktaki hakim pay sahibinin paylarin tama-
mina degil de yalnizca hakimiyeti saglamaya yetecek oranda paya sahip
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olmasi, vekalet sorununu daha da koriiklemektedir®. Hakimiyetin nasil
tanimlandigina bagli olarak, bu durumun ortaya ¢ikmasi i¢in hakim pay
sahibinin, sermayenin %51'ine karsilik gelen bir paya sahip olmasi yeterli
olabilecegi gibi, ortalama pay sahibinin genel kurula katilim oraninin
diisiik oldugu Kita Avrupas1 Ulkeleri'nde ¢ok daha diisiik bir oran dahi
yeterli olabilir. Ornegin Almanya'da bu oran bazen %30'un altina diis-
mektedir. Birgok Avrupa tlkesindeki zorunlu pay alim teklifi diizenleme-
leri bakimindan, devralmaya iliskin kanunlar uyarinca %30 pay orani, ge-
nellikle kontrollin elde edilmesi bakimindan yeterli kabul edilmektedir®.
Kita Avrupast Ulkeleri'nin birgogunda, piramit olusturma®® yani bir bagh
sirket Uizerindeki kontroliin baska bir bagl sirket araciligiyla saglanmasi
yoluyla, gérece daha kiicuk pay oranlar1 ile kontrolti elde etme ve uygula-
ma yetisinin menzili artirnlmaktadir. Bu nedenle piramidin tepesinde yer
alan hakim pay sahibinin ilgili sirketteki ger¢ek menfaati azaldigindan,
piramidin tabaninda tistlendigi risk de asgari diizeyde olabilir. Bununla
baglantili olarak topluluk biinyesinde ortull olarak kazang elde etme
egilimi artacaktir.

Dordlnci olarak, bir sirketler toplulugundaki vekalet sorunu yal-
nizca baglh sirketlerdeki azinlik pay sahiplerini ilgilendiren nitelikte bir
sorun olmayabilir. Hakim sirketteki azinlik pay sahipleri de bundan etki-
lenebilirler. Hakim sirketin yoneticilerinin, ana sirketin genel kurulunun
onayl olmaksizin, hakim pay sahibinin rizasi ile riskli bir baglh sirkete
onemli miktarda yatirrm yapmasi yoniinde karar almasi halinde durum
boyledir. Meshur Alman Holzmiller karari bu durumun guizel bir 6rne-
gidirn.

¢ L. Enriques/P. Volpin, '‘Corporate Governance Reforms in Continental Europe': Journal
of Economic Perspectives, Vol. 21 No. 1, Winter 2007, s. 122 vd.

9 K.J.Hopt, 'European Takeover Reform of 2012/2013 - Time to Re-examine the Man-
datory Bid@EBOR, Vol. 1S Is. 2,June 2014, s. 173 vd.

19 M. Bianchi/M. Bianco/L. Enriques, 'Pyramidal Groups and the Separation Between
Ownership and Control in ltaly€ F. Barca/M. Becht (ed.), The Control of Corporate Eu-
rope; Oxford, 2001, s.154-187.

11 Der BundesgerichtshofKararlart BGHZ 83; 122 (1982), Holzmiiller karari; ayrica bkz.
BGHZ 159, 30 (2004), Gelatine karart.
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D. Alacakhlar Karsisinda Hakim Pay Sahipleri

Diger bir temel vekalet sorunu alacaklilara iliskindir. Azinlik pay
sahiplerine iliskin vekalet sorununda oldugu iizere, bu menfaat ¢atismasi
da genel olarak sirketler hukukunda bagimsiz sirketler bakimindan var-
lig1 kabul edilen bir sorundur ve birgok hukuk diizeni bu soruna iliskin
sirketler topluluguna 6zgiilenmis ayr1 kurallar getirmemistir'> Ne var ki,
sirketler toplulugunda alacaklilar, hakim pay sahibinin firsat¢iligina karsi
bagimsiz sirketlerin alacaklilarina kiyasla daha korumasizdir2s.

Yukarida incelenen menfaat ¢atismasinin 6zel nitelikleri, bu vekalet
sorunu bakimindan da gecerlidir: Hakim pay sahibinin, diger sirketler-
de de menfaatinin bulunmasi sebebiyle, bagli sirket menfaatine hareket
etme motivasyonunun azalmasi, tim toplulugun yonetimi kapsaminda
finansman ve yatirima iliskin alinan zorlu kararlar, piramit yapidaki top-
luluklarda artan risk ve yalnizca bagli sirketin degil hakim sirketin alacak-
lilar1 bakimindan da ortaya ¢ikan vekalet sorunlari.

Bunlara ilaveten, bir bagl sirketin alacaklisinin iistlendigi riski
degerlendirmesi bagimsiz bir sirketin alacaklisina kiyasla daha zordur.
Sirketler toplulugu yapisinda durum daha az seffaf olup, sirketlerin
malvarliklar1 arasindaki ayrim bulaniktir. Bu tespit, alacakli bor¢lu du-
rumdaki sirketin sirketler topluluguna dahil oldugunu bilse de bilmese
de gecerlidir. Ozellikle finansal tablolarin topluluk icin hazirlanmasi
nedeniyle, muhtelif ulusal ve uluslararasi seffaflik hiikiimleri uyarinca
aciklama yapma yiikiimliiligii, hakim sirket bakimindan gorece olarak iyi
oturmus bir kurumdur. Fakat bagl sirketler agisindan seffaflik ayni dere-
cede saglanmamistir. Bunun sonucunda genel olarak alacaklinin sirketler
toplulugundaki riski bagimsiz sirketlerde oldugundan daha yuksektir.
Bu risk, degerin yanlis gosterilfnesi gibi islem dncesi (ex ante) nitelikte
olabilecegi gibi, grup iciislemler, varliklarin seyreltilmesi, varliklarin da-

J.Armour/ G. Hertig/H. Kanda, 'Transactions with Creditors', The Anatomy of Corpora-
teLaw: A Comparativeand FunctionalApproach,Oxford, second edition, 2009, s. 115 vd.

13 1bid, s. 127; Hindistan'daki deneyimler ile ilgili bkz. M. Bertrand/P. Mehta/S. Mullai-
nathan, 'Ferreting out Tunneling: AnApplication to Indian Business Groups, The Quar-
terly Journal of Economics, Vol.117 Is. 1, February2002, s. 121-148.
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gitilmasi ve borglarin seyreltilmesi gibi sonradan ortaya ¢ikan (ex post)
nitelikte de olabilir*.

il. Sirketler Toplulugu: Diizenleyici Modeller

A. Genel Sirketler Hukuku ve/veya Medeni Hukuk
Huktmleriyle Diizenleme

1. Duzenlemek yada Dlzenlememek

Bir¢ok iilke yukarida agiklanan vekalet sorunlarini ya genel hukuk
kurallar1 ya da ayri sirketler toplulugu hukuku kurallar1 yoluyla ele almak-
tadir. Kamuya agiklama ve topluluk muhasebesi, iliskili taraf islemlerine
dair ilkeler, haklin pay sahiplerinin azinlik pay sahiplerini ilgilendiren
kararlarda uymasi gereken temel kurallar, alacakli korumasina iliskin
hikimler ve iflas hukuku kurallart gibi, s0z konusu diizenlemelerin ¢ogu
emredici niteliktedir.

Fakat bu noktada belirtmek gerekir ki, bazi1 tlkeler sorunu sirketler
toplulugu kurallar1 olmaksizin veya en azindan az sayida kuralla ¢oze-
bilmektedir. Sirketler toplulugunda vekalet sorununu detayli olarak ele
alma ihtiyacit duymayan Isve¢ drneginde durum budur. Bu sasirtic1 bir
durumdur; zira Isveg'te pay sahipligi yapisi karakteristik olarak gicli ¢o-
gunluk pay sahipleri ve zayif azinliklardan olusmaktadir. Ilgili ekonomik
arastirmalar bu durumun nedeninin tlkenin kigtk ve sosyal denetimin
etkin olmasi oldugunu isaret etmektedir'® Ilaveten, kiminle sdézlesme
kuracagini secebilecek ve borcun teminat altina alinmasini miizakere
edebilecek konumda olan, borg iliskisine iradi olarak giren biiylik 6lgekli
alacaklilar i¢in genel olarak veya sirketler toplulugu 6zelinde alacakli
korumas1 6nemsiz olabilir veya daha az onem tasiyabilir. Ancak borg
iliskisine iradi olarak girmeyen alacaklilar ve borg¢ iliskisine iradi olarak

H  Armour/Hertig/Kanda, s. 116 vd..

15 1. Agnblad/E. Berglof/P. Hogfeldt/H. Svancar, 'Ownership and Control in Sweden:
Strong Owners, Weak Minorities, and Social Control’, F. Barca/M. Becht (ed.), The
Control of CorporateEurope,Oxford, 2001, s. 228-258.

-
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girmekle beraber kiiguk ve orta 6lgekli olan alacaklilar i¢in durum bdyle
degildir.

Eger Ulkeler sirketler toplulugundan dogan vekalet sorunlarini Gzel
olarak ele almak isterlerse, ¢ diizenleyici modelden birini takip edebi-
lirler. llk olarak, sorunu genel sirketler hukuku ve/veya medeni hukuk
ile ya da 6zel bir sirketler toplulugu hukuku ile ¢zme arasinda bir tercih
yapabilirler. Bu modeller, topluluk muhasebesi ve banka topluluklar1 hu-
kuku gibi alana 6zel sirketler toplulugu diizenlemeleri ile birlestirilebilir
ve zaten c¢ogunlukla da birlestirilir. Bu ilk dizenleme modelinin 6rnek
lilkesi Birlesik Krallik'tir'®. Bu tlkede, topluluk muhasebesi bir kenara
birakilirsa, sirketler toplulugu hukuku mevcut degildir. Azinlik pay sa-
hipleri ve alacaklilara iliskin vekalet sorunlarimin ¢zUminde bagimsiz
sirketlerde oldugu gibi sirketler toplulugunda da genel medeni hukuk ve
sirketler hukuku hikimlerine basvurulmaktadir. Bircok baska ulke de
bu yolu izlemektedir. Sirketler toplulugundaki vekalet sorunlari sirketler
hukuku hiikiimleri ile ¢oziildiigiinden, anonim sirketler, bilhassa da bor-
saya kote olanlar, limited sirketler, sahis sirketleri ve Avnipa'da Avrupa
Anonim Sirketi (Societeas Europaea) gibi farkli sirket tipleri arasinda
ciddi nitelikte farkliliklar da ortaya ¢ikmaktadir.

2. Topluluk Olusturmanmn Mesrulugu

Bahsi gecen batin tlkelerde sirketler toplulugu olusturmanin mes-
rulugu, yani topluluk i¢inde farkli tiizel kisilikler olusturmak ve bu yolla
bu tiizel kisiliklerin alacaklilar1 arasinda malvarliklarini (iktisadi anlam-
da) boliistirme!’. Amerikan doktrininde sirketin haksiz fiil bor¢larindan
dolayr pay sahiplerinin sinirsiz sorumlu olmasi yoniindeki talepler bir

16p. L. Davies/S. Worthington, Gower & Davies' Principles of Modem Company Law, Lon-
don, ninth edition, 2012, s. 687 vd., 719 vd.; Prentice, '‘Groups of Companies: The Eng-
lish Experience’, K.J. Hopt/ G. Teubner (ed.), Groups of Companies in European Laws:
Legal and Economic Analyses on Multinational Eriterprises, Berlin/New York, 1982, s. 99.

1" Malvarlig1 béliistiirme kavrami ve bu kavramin iktisadi faydalar icin bkz.J. Armour/H.
Hansmann/R. Kraakman, 'What is Corporate Law?€The Anatomy of Corporate Law: A
Comparative and FunctionalApproach,Oxford, second edition, 2009, s. 10.
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kenara birakilirsay genel olarak tartismasiz sekilde benimsenmistir. Bir-

lesik Krallik'ta, Salomon kararimi®® takip eden ayn tiizel kisilik doktrini,
mahkemeler tarafindan sirketler toplulugu bakimindan da kati bir sekil-
de kabul edilmistir. Ancak sirketler topluluguna da uygulanacak ¢esitli
medeni hukuk veya sirketler hukuku kavramlart da bulunmaktadir. Bu
duruma sirket tizerinde fi.ili kontrol icra eden "golge yonetici" (*'shadow
director") kavrami 6rnek gosterilebilir. Hakim sirketin yoneticisi olarak
verilen talimatlar tek basma yeterli bir temel teskil etmese dahi?® be-
lirli sartlar altinda hakim sirket, 6rnegin 1986 tarihli Iflas Kanunu'nun
214'Uncl Bolimii uyarinca hileli islemler (wrongful trading) baglamin-
da, golge yonetici sayilabilir. Bir diger Ornek, tiizel kisilik perdesinin
kaldirilmasidir. Yine de"sirketler toplulugunda sorumlulugun diizenlenmesi
konusunda Ingiliz hukukunun tayfin bir ucunda yer aldiginin agik oldugu"
belirtilmektedir. Bu noktada, sirketler toplulugundaki vekalet sorunlari
“alacaklilarim basvurabilecekleri koruyucu yontemler, 214'lnci Bolim gibi
genel sirketler hukuku diizenlemeleri veya haksiz zarar: gideren hikumler
veya topluluk hesaplar: zorunlulugu gibi belirgin bir amaca yonelik kanuni
miidahalelerin birlesimi” yoluyla ¢ozilmektedir?.

B. Ozel Sirketler Toplulugu Hiikiimleri Yoluyla
Duzenleme

1. Almanyave Onu Takip Eden Hukuk Dizenleri

Bircok hukuk diizeni ise sirketler toplulugundaki vekalet sorunlari-
ni1, genel olarak kapsamli 6zel sirketler toplulugu hiikiimleri yoluyla ele
almaktadir. Bu ikinci diizenleyici modele, sirketler toplulugu icin ayri
ve kapsamli kanuni diizenlemeler getiren Almanya 6rnek gosterilebilir.

8 H. Hansmann/R. Kraakman, Toward Unlimited Shareholder Liability for Corporate
Torts€The YaleLaw Journal,Vol. 100 No. 7, May 1991, s. 1879.

19 Salomon v.A. Salomon & Co. Ltd., (1897) Temyiz Karari 22.

20 Re Hydrohan (Corby) Ltd (1994) 2 BCLC 180; Re Paycheck Services 3 Ltd (2009) 2
BCLC 309, CA.

21 P. Davies, Introduction to Company Law, Oxford, second edition, 2010, s. 99, 100.
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Portekiz, Macaristan, Cek Cumbhuriyeti ve Slovenya? gibi birtakim 0l-
keler de az cok Almanya modelini takip etmektedirler. Alinan sirketler
toplulugu hukuku bakimindan birkag kilit 6geye dikkat ediJmelidir. 11k
olarak, Almanya'daki sirketler topluluguna iliskin kanuni diizenlemelerin
yalmizca anonim sirketler (Aktien-Konzernrecht) icin getirildigi dikkate
alinmalidir®. Limited sirketler (GmbH) ve sahis sirketleri bakimindan da
kapsamli bir sirketler toplulugu hukuku bulunmakla birlikte, bu hukuk
tamamen ictihada dayalidir ve kanun ile getirilen sirketler toplulugu
dizenlemelerinden farklidir. ikinci olarak, sirketler topluluguna iliskin
kanuni dizenleme, sOzlesmeye dayali topluluklar ile fiili hakimiyete
dayanan topluluklar arasinda ayrim yapmaktadir. S6zlesmeye dayali top-
luluklar, hakim sirket ile bagh sirket arasindaki s6zlesme ile kurulurken,
fitlli hakimiyete dayali topluluklar genellikle bu durumu bir s6zlesme ile
resmiyete kavusturmaksizin kurulur?*. S6zlesmeye dayal1 sirketler top-
lulugunda, hakim sirket baglh sirketi topluluk menfaatine uygun olarak
idare etme imkanina Sahiptirj ancak ayni zamanda bagl sirketin zarar-
larim1 karsilama ve azinlik pay sahiplerine uygun bir tazminat suretiyle
bu hukuki imtiyazin bedelini 6deme yiikiimliiliigii altina da girer. Kanun
koyucu, toplulugu bu sekilde idare etmenin hakim sirket icin cazip bir
tesvik olacagindan, hakim sirketin sirketler toplulugunu ¢ogu durumda
bir topluluk s6ézlesmesine dayandirarak olusturacagimi diisinmustii. Ne
var Ki, s6z konusu beklenti bosa ¢ikmustir. Almanya'da gercek durum fark-
lidir: S6zlesmeye dayali gruplar nadirdir ve vergi tesviklerinin azalmasi
sebebiyle daha da nadir hale gelmektedir. Yukarida belirtilen birkac tlke
disinda, sozlesmeye dayali sirketler toplulugu kavrami ¢ok ilgi gorme-
mistir. Fiili hakimiyete dayali topluluklarda, yani hakimiyet sozl€smesi

22 C. Teichmann, 'Konzernrecht und Niederlassungsfreiheit - Zugleich Rezension der
Entscheidung EuGH, Rs. 186/12 (Impacto Azul)', ZGR, Vol. 43 Is. 1,January 2014, s.
45, s. 49 vd.

23 Alman Anonim Sirketler-Sirketler Toplulugu hukuku Payli Ortakliklar Kanunu'nun
bagli tesebbusler hakkindaki Ggtincu kitabinda (m. 291-328) ve genel hikimlerdekita-
nimlarda (m. 15-19) duzenlenmistir. Ayrica genel sirketler topluluguna iliskin kamuya
acikama yukdmlukleri de bulunmaktadir (m. 20-22); ancak bu hikimler Avrupahuku-
kundaki daha kapsamli sermaye piyasasi kamuya ac¢iklama kurallari karsisinda 6nemini
kaybetmistir.

24 Alman Payli Ortakliklar Kanunum. 18,302,309.
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olmaksizin hakimiyetin bulundugu hallerde, hakim sirket, bagh sirketin
kendi menfaatlerine aykir1 tim eylem ve islemlerinden dogan zararini yil
sonunda tam olarak tazmin etmek zorundadir2®. Bu kural hakim sirket
yoneticileri tarafindan hazirlanan zorunlu topluluk raporu, topluluk de-
netimi, hakim sirketin gézetim kurulunca yapilacak incelemeler ve hakim
sirketin her bir pay sahibinin mahkemeden inceleme talep etme hakk1
ile tamamlanmaktadir. Ancak bu mekanizmalarin etkililigi tartismaya
aciktir. Ote yandan yeni ictihatlar, pay sahiplerinin kuvvetli hakimiyeti
altindaki sirketlerin bor¢ 6deme kabiliyetini tehlikeye diisirmekten kay-
naklanan sorumlulugunu (EXistenzvernichtungshaftung) tesis etmistir®®.

2. [ltalya

Italya, 2004 yilinda sirketler topluluguna 6zgl kanuni diizenlemele-
ri kabul etmistir. Cekirdek diizenleme, Italyan Medeni Kanunu'nun hol-
ding sirketler tarafindan "sirketlerin yonetim ve koordinasyonu' faaliyetine
iliskin 2497-2497 maddelerinden olusmaktadir2’. Yoneticiler ve topluluk
uyelerine getirilen muhtelif hak ve yikimlaliklere ek olarak kamuya
agiklama gibi koruyucu 6nlemler yaninda, bu reformun asil kazanimai, ya-
sal sartlarin saglanmasi halinde holding sirketinin ve yoneticilerinin bagl
sirketin ortaklarina ve alacaklilarina karsi sorumlulugunu 6ngdérmesidir.
Ancak bu sorumluluk telafi edici bir bedelin 6denmesi halinde bertaraf
edilebilir. Sirketler toplulugunun varliginin pay sahipleri veya alacaklilar
tarafindan ispati gerekmemektedir, karine sirketler toplulugunun varligi
yonindedir. Ayrica menfaat ¢catismasi konusundaki kurallar sikilastiril-
mustir. Bu kurallar bagimsiz sirketlerde oldugu gibi sirketler toplulugu
bakimindan da gecgerlidir. Belirli sartlar altinda azinlik pay sahiplerinin
sirketten ayrilma hakki da bulunmaktadir.

2> Alman Payh Ortakliklar Kanunum. 18,311.
% J.Kroh, Der Existenzvernichtende Eingriff, Ttibingen, 2013.

2" P, Fasciani, 'Groups of Companies: The Italian Approach: ECFR, Vol.4 lIs. 2,July 2007,
s. 202.
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3. Fransave Belgika

Uclincti bir tlke grubu, Rozenblum doktrini?® ve sirket kaynakla-
rinin kotiiye kullanimi sucu ile Fransa'yr ve sirketler topluluguna dahil
borsaya kote sirketlere iligskin sirketler toplulugu hiikiimleri ile Belgika'y1
icermektedir?®. Rozenblum doktrini ceza mahkemeleri tarafindan ictihat
yoluyla gelistirilmis olup, karakteristik 6zelligi hakim sirket ile bagli sir-
ket arasindaki menfaat dengesinin daha esnek bir sekilde saglanmasidir.
Bu yaklasim Alman ¢6zimunden daha islevsel olabilir; ancak bagl sirket
Alman sirketler toplulugu hukukunda daha iyi korunmaktadir3°. ispanya
ve Isveg gibi diger Avrupa Ulkeleri ile Japonya'da da sirketler toplulugu
icin muhtelif yasal diizenlemeler bulunmaktadir.

4. Avrupa Birligi

Avrupa Birligi'nde konu heniiz gelisme asamasindadir. Forum Eu-
ropacum Sirketler Toplulugu Hukuku (The Forum Europaeum Corporate
Group Law)®!, Sirketler Toplulugu Uzmanlan1 Yiiksek Kurulu (The High
Level Group of Company Law Experts)®’ ve Degerlendirme Grubu (The
Reflection Group)®® gibi yapilarin hepsi temel sirketler toplulugu kuralla-
rinin Fransiz Rozenblum doktrini uyarinca Avrupa seviyesinde uyumlas-
tirmasint savunmuslardir. Son olarak 2012 yilinin Aralik ayinda, Avrupa
Komisyonu da bu yonde adim atmak konusundaki niyetini duyurmus-

28 Cass. erim., 4 February 1985, Dalloz 1985, s. 478, Revue des Societes 1985, 648; Cass.
erim., 23 April 1991, Revue des Societes1991, 785; Cass. Crim., 9 Deeember 1991, Revue
des Societes 1992, 358, (Her u¢ karar da Bouloe'nun yorumlar: ile yaymlanmigtir).

29 Y.de Cordt/P. Colard, 'Group of Companies Governance in Belgium', S. Grundmann/B.

Haar/ H. Merkt/et al. (ed.), Festschriftfir Klaus J. Hopt zum 70. Geburtstag am 24. Au-
gust 2010: Unternehmen, Markt und Verantwortung, Berlin/New York, 2010, Vol. 2, s.

3047vd.

30 J. Armour/ G. Hertig/H. Kanda, ‘Transaetions with Creditors€The Anatomy of Corpora-
te Law: A Comparative and Functional Approach, Oxford, seeond edition, 2009, s. 141.

31 Forum Europaeum Corporate Group Law, 'Corporate Group Law for Europe’, EBOR,
Vol.11s.2,June 2000, p. 185 vd.

%2 High Level Group of Company Law Experts, AModern Regulatory Framework for Com-
pany Law in Europe, Report for the European Commission, November 2002, s. 94.100.

33 Reflection Group, Report on the Future of EU Company Law (Jor the European Commissi-
on), Brussels, 5 April 2011, s. 59-75, s. 79-80.
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tur3* Ancak Avrupa sirketler toplulugu hukukunun olusmas: halinde,
hangi yonde ilerleyecegi siiphelidir. Bu konuyu degerli dostumuz ve
meslektasimiz Pierre-Henri Conac'tan detayli olarak dinleyecegiz.

C. Hukukun Bir Alam Bunyesinde Dtizenleme

Karsilastirmali hukukta sirketler toplulugunda vekalet sorunlarini
ele alan yukarida belirtilen iki diizenleyici model, genellikle birbirlerinin
karsit1 olarak ele alinirlar. Ancak bu degerlendirme yanilticidir. Goriintir-
de bir sirketler toplulugu hukukunun bulunmadig: iilkelerde, bu deger-
lendirme yalnizca sirketler hukuku diizleminde isabetlidir. Avrupa Birligi
duzenlemeleri tarafindan zorunlu hale getirilmeden ¢ok dnce dahi Birle-
sik Krallik'ta topluluk muhasebesi bulunmaktaydi. Ancak bircok tlkede
sirketler toplulugu hiikiimleri ile, sirketler hukuku alan1 disinda olsa da
yaygin olarak oldukca kapsamli sirketler toplulugu diizenlemeleri bulun-
maktadir. Liste uzun olup su alanlar1 icermektedir: Muhasebe, denetim,
menkul kiymet diizenlemeleri, bankacilik ve diger finansal kurumlar,
iflas, is hukuku, rekabet hukuku, Griinden dogan sorumluluk ve vergi ya
da cevre gibi diger kamu hukuku diizenlemelerinde sirketler toplulugu.
Bu gibi alana 6zgu diizenlemelerde sirketler toplulugunun bulunmas: as-
linda tam olarak sirketler toplulugundaki vekalet sorunlarinin ¢6zimand
amaclamaz®®; daha ziyade o alandaki 6zel ve oldukga ¢esitlilik gosteren
yasama hedefleri gozetilir.

% European Commission, Action Plan: European Company Law and Corporate Governance-
A Modern Legal Framework forMoreEngaged Shareholders and SustainableCompanies, 12
December 2012, COM (2012) 740 final; K.J. Hopt, 'Europaisches Gesellschaftsrecht
im Lichte des Aktionsplans der Europaischen Kommission vom Dezember 2012 ZGR,
Vol. 42 Is. 2, April 2013, s. 165-215; P. Milbert, 'A.uf dem Weg zu einem europaischen
Konzernrecht?@ZHR, September 2015, s. 645. Dokuzuncu Yénerge Igin Oneri kabul
gormemistir, bu konuda bkz. Stefan Grundmann tarafindan AB'de sirketler toplulugu
hakkinda arastirma, European Company Law - Organization, Financer and Capital Mar-
kets, second edition, Cambridge ve digerleri, 2012, § 31.

% Megerki vekalet gatismasi kavrami daha uzak menfaat sahiplerini ve hatta gevre, temel
haklar gibi kisi olmayan kamu menfaatlerini dahi kapsayacak kadar genis degerlendiril-
sin.



Sirketler Toplulugu: Karsilastirmali Hukukta Vekalet Sorunlart,
Duizenleyici Modeller ve Yasal Stratejiler [Hopt] 29

111. Sirketler Toplulugu: Hukuki Stratejiler
A. Kamuya Aciklama, Baghlik Raporu ve Ozel Denetim

1. Kamuya Ac¢iklama

Kamuya agiklama ve muhasebe kurallari, bagimsiz sirketlerde oldu-
gu gibi sirketler toplulugunda da azinlik pay sahiplerinin ve alacaklilarin
korunmasinda en yaygin kullanilan araglardir. Glinlimuzde Avrupa'da ka-
muya aciklama kurallart blyik 6l¢tide uyumlu hale getirilmistir. Sirketler
topluluguna 6zgl kamuya agiklama hakimiyet olgusunu, hakini sirket ile
bagl sirket arasindaki iliskiler ile islemleri ve toplulugun olusumu asa-
masinda toplulugun yapisina iliskindir. Avrupa Seffaflik YOnergesi*®®, oy
haklarinda %5'ten baslayan birtakim esiklerin asilmasi halinde bildirim
yapilmasini zorunlu kilmaktadir. Genel olarak kamuyu aydinlatma ABD
ve Birlesik Krallik'ta ¢ok daha katiyken, Avrupa ve Japonya'da daha es-
nektir3’.

2. Baghhik. Raporu

Sinirlt kamuya bildirimin ilging bir 6rnegi, Alinan hukukunda go-
rilen, fiili hakimiyete dayali sirketler topluluklarinda hazirlanan baglilik
raporudur3®. Bagl sirketin yonetimi tarafindan hazirlanmasi zorunlu olan
bu rapor, bagh sirketin hakim sirket ve diger iliskili sirketler ile olan ilis-
kilerinin detaylarini1 igcermektedir. Rapor, sirket denetcisi ve baglh sirketin
gbzetim kurulu tarafindan denetlenir. Rapor yayimlanmadigi gibi pay
sahiplerinin incelemesine de agik degildir; zira sirketin i¢ islerine iliskin
tiim detaylar1 icermektedir. Ancak, denetgiler goriis vermekten kagin-
diklar1 veya sinirli olumlu goriis verdikleri takdirde, her bir pay sahibi
mahkemeden 0Ozel denetim talebinde bulunabilir. Hukuk doktrininde

% Ceviren Notu: Avrupa Birligi'nin 2004/109/EC say1l1 yénergesi "Avrupa Seffaflik Y 6-
nergesi” olarak adlandinlmaktadir.

37 L. Enriques/G. Hertig/H. Kanda, 'Related-Party Transactions@The Anatomy of Corpo-
rate Law: A Comparative and Functional Approach, Oxford, second edition, 2009, s. 181.

% Alinan Payli Ortakliklar Kanunum. 312; bkz. Emmerich/Habersack, § 26.
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sirket baglilik raporunun pay sahiplerine agiklanmasinin zorunlu olmasi
gerektigi yoniinde goriisler bulunmaktadir. Ne var ki, yasa koyucular bu-
nun uygulamada baglilik raporunu daha anlamsiz hale getirerek ters etki
yaratacagindan endise etmektedirler.

3. Ozel Denetim

Topluluk muhasebesi konusuna, tasidigr biiyiik 6neme ragmen,
burada deginmeyecegim. Zira son derece teknik bir konu ve incelenmesi
uzun zaman gerektirecektir. Ancak 0zel denetim (Almanca: Sondern-
prifung) hakkinda kisaca birkag sey sdylemek isterim. Ozel denetim
usulti son derece umut vaat eden bir mekanizmadir; ¢linki pay sahipleri
bagimsiz sirketlerde oldugu gibi sirketler toplulugunda da siiphelenilen
islemleri ve olas1 kétiiye kullanmalar1 incelemekicin uzman kisiler atama-
sin1 mahkemeden isteyebilirler. Hollanda'da bunun “en etkili mekanizma"
oldugu sdylenmektedir ve Isvicre'de de bu konuda olumlu tecriibeler
bulunmaktadir. Fransa'da da 6zel denet¢i talebi (expert de gestion) ve
denetci (commissaire de compte) tarafindan hazirlanan raporlar ile ilgili
olumlu tecrubeler de bulunmaktadir. Almanya'da Payli Ortakliklar Ka-
nunu, bagimsiz sirketler ile sirketler toplulugu bakimindan 6zel denetim
icin farkli kurallar igermektedir. Toplulukta 6zel denetime iliskin Alman-
ya'daki deneyimler digerleri kadar basarili degildir. Bu durum, Alman hu-
kuk sisteminde benimsenen zorlu degerleme sorunlarindan (zira Avrupa
Birligi'nde degerleme kurallar1 uyumlastirilmamaistir) ve uzun yillar su-
ren davalardan kaynaklanmaktadir. Forum Europaeum Sirketler Toplulugu
Hukuku ve Sirketler Toplulugu Uzmanlar: Yiiksek Kurulu Avrupa'da uyum-
lastirilmis 6zel denetim mekanizmalar1 getirilmesini 6nermislerdir3°.

39 Forum Europaeum, s. 207 vd.; High Level Group of Company Law Experts, s. 57-59;
K.].Hopt, 'Comparative Corporate Governance: The State oftheArt and International
Regulation€The American Journal of Comparative Law, Vol. 59 Is. I,January 2011, s. 57
vd.
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B. Sirketler Toplulugu'nda Yoneticiler ve Hakim Pay
Sahipleri Bakimindan Davrams Olgiisii: Devam Eden
Isletme ve Batan Sirket Senaryolari

1. Sirketler Hukukunda Yoneticiler ve Haklin Pay
Sahipleri Bakimindan Davrams Olciisii

Ulusal dizeydeki sirketler hukuku kurallarinda hakim pay sahip-
leri bakimindan davranis Sl¢iileri, farkliliklar gostermektedir ve cebri
icra ile uyusmazliklar bakimmdan bu farkliliklar ¢arpici niteliktedir.
ABD'de davranis dlgiisii "tam adillik" veya "en Ust seviyede iyiniyet ve
sadakat" olarak belirlenirken, Avrupa tlkeleri ve Japonya'da bu kurallar
daha esnektir, ki bu olgu, farkli pay sahipligi yapilarindan ve hakim pay
sahipleri ile topluluklarin iktisadi ve siyasi etkilerinden kaynaklanmak-
tadir. Fransa'da gorece muphem olan "¢ogunlugun gicunin koétiye kul-
lanilmas1” kavrami vardir. Alman payl ortakliklar hukukunda bir kisinin
sirket iizerinde etkisini, sirketin veya paysahiplerinin zararina kullanmasi
yasaktir*l. Bu yasak yalmizca hakim pay sahiplerine yonelik degilse de
yasak kapsamindaki en 6nemli kesim bunlardir. Bu hikim bir yana bi-
rak.ilirsa, mahkemelerin yalnizca hakim pay sahipleri ile sirket arasinda
degil, ayn1 zamanda hakim pay sahipleri ile sirketteki azinlik pay sahipleri
arasinda da sadakat yiikiimliligii oldugunu kabul etmesi oldukca uzun
bir zaman almistir®?

2. Devam Eden Sirkette Sirketler Toplulugunda Ozel
Davrams Kurallar:

Muhtelif hukuk diz€nlerinde sirketler toplulugu icin topluluk igin-
deki islemleri ve is iliskilerini degerlendirirken kullanilan davranis 6l¢U-
leri, buylk oranda farklilik gostermektedir. Birgok lkede hakim sirket

%0 L. Enriques/G. Hertig/H. Kanda, 'Related-Party Transactions', The Anatomy of Corpo-

rate Law: A Comparative and Functional Approach, Oxford, second edition, 2009, s. 175
vd.

. Alman Payh Ortakliklar Kanunum. 117.

2 Cogunluk pay sahibi tarafindan limited sirketin kotiiye kullanma amacl tasfiyesine ilis-
Kin Linotype Karari, BGHZ 103, 184 (1988).
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karsisinda diger topluluk sirketlerinin menfaatlerini koruyan ve grup ici
islemlerden dolay1 bagh sirketin ugradigi zararin bir sekilde tazmin edil-
mesini 6ngoren kurallar bulunmaktadir. Almanya, Fransa ve Italya'da,
bagh sirketin munferit bir faaliyetinden ziyade, faaliyetlerinin tamami bir
biitiin olarak degerlendirilmektedir; megerki bu durumun bagh sirket
icin zararli oldugu ortaya konmus olsunz*. Ancak bu sekildeki bir kural, is
ortaklarinin hakimiyetini sistematik olarak caydiracagindan etkisiz olabi-
lir.Alman sirketler toplulugu hukuku bu konuda en siki hukuk sistemidir;
zira bagl sirketin bir topluluga dahil olmasindan dogan avantajlarin ve
dezavantajlarin kiyasa tabi tutulmasina izin vermez. Dezavantajlar, yal-
nizca bagimsiz sirket gozilyle degerlendirilir. Italyan sirketler toplulugu
hukuku bu agidan daha esnektir; ciinkii bagh sirket lehine telafi edici
menfaatlerin de dikkate alinmasina izin vermektedir#4. ispanya'ya Italyan
modelinin takip edilmesi yoniinde tavsiyelerde bulunulmustur.

Fransiz Rozenblum doktrini, hakim sirket ile bagli sirket arasindaki
menfaat dengesinin saglanmasinda daha da esnektir. Bu doktrini olustu-
ran ceza mahkemeleri, bagh sirketin yalnizca kendi menfaatini degil, top-
lulugun menfaatini de dikkate almasina izin vermektedir®>. Bunun igin
aranan ii¢ sart bulunmaktadir: i) Diizenli bir topluluk yapisi, i) hakim
sirket tarafindan tutarli bir topluluk politikas1 ve iii) topluluga dahil sir-
ketler arasinda fayda ve maliyetlerin adil bir sekilde dagilimi.

Avrupa bakimindan, Forum Europaeum Sirketler Toplulugu Hu-
kuku, Sirketler Toplulugu Uzmanlar1 Yiiksek Kurulu ve Degerlendirme
Grubu, topluluk yonetimi kavramini hukuken taniyarak Fransiz Rozenb-
lum doktrinini takip etme ve gelistirme yolunda tavsiyede bulunmus-
lardi: Bu husus daha sonradan Pierre-Henri Conac tarafindan daha
detayli olarak agiklanacaktir.

L. Enriques/G. Hertig/H. Kanda, 'Related-Party Transactions€ The Anatomy of Corpo-
rate Law: A Comparative and Functional Approach, Oxford, second edition, 2009, s. 176
vd.
« Italya Medeni Kanunum. 2497 Paragraf 1 Codice civile (2004 reformundan itibaren):
Vantaggi compensative.
45 M. Cozian/ A. Viandier/F. Deboissy, Droit des Societes, Paris, 22e edition, 2010, no. 404-
408, 1524.
46 Forum Europaeum, s. 197 vd., K.J. Hopt, 'Konzernrecht: Die europaische Perspektive€y
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3.  Finansal Acaadan Zor Durumda Bulunan Sirketler
Toplulugu

Sirketler toplulugu finansal guclik ile karsilastigmda, 0zellikle de
borca batiklik ihtimali 6ngorilebilir hale geldiginde, davranig Glculeri
degisir ve yoneticilerin gbrevleri daha kati hale gelir. ilke olarak, bu du-
rum bircok hukuk diizeni igin gecerlidir. Bu durumun orneklerine ilis-
kin kavramlar Birlesik Krallik'ta yoneticilerin hileli islemleri, Fransa'da
aktiflerin yetersizliginden sorumluluk (responsabiliti pour insuffisance
d'actif), Belgika'da borca batiklik halinde dava (action en comblement du
passif) ve Almanya'da limited sirketin borca batik olmasi veya 6deme
glicliigiinde bulunmasi halinde yoneticinin kusurlu 6demelerden dolay1
sorumlulugudur®’. Alacakli korumasina dair bu kavramlar, kapsamlari,
sartlari, talepte bulunabilecek kisiler cevresi*®ve kuramsal temelleri ba-
kimindan 6nemli 6lgiide farklilik gOsterse de ele aldigimiz sorun baki-
mindan benzer islevlere sahiptir. Bu mekanizmalarin ¢ogunun yalnizca
sirketin ger¢ekten borca batik oldugu durumlarda devreye girdigi ve hak
sahibinin talebini yonetici veya hakim pay sahibine karsi ileri siirdiigii
aciktir. Ancak sorumlulugun kokeni, yoneticilerin daha énceki, 6zellikle
de borca batiklik ufuktayken yaptiklari islemlerdir ve yalnizca hileli degil,
taksirli islemler de bu kapsamdadir. Mahkemelerin bu davranis kurali-
n1 uygulamalarindaki zorluk, bir yandan yoneticileri sirketi kurtarmak
icin almalar1 makul olarak beklenen riskleri almaktan caydirmama diger
yandan da onlarin sirketin devam etme imkani bulunmamasina ragmen
sirket alacaklilarin1 zarara ugratacak riskli spekiilasyonlara ("canlandirma
kumarma - gamblingfor resurrection”) girismelerini de engelleme ihtiya-
cindan kaynaklanmaktadir. Yoneticilerin sorumlulugu Ozelliklidir; zira

ZHR, March 2007, s. 222 vd.; High Level Group, Bolim V: Groups and Pyramids, s. 94
vd.; Reflection Group, B6lum 4.

<« Birlesik Krallik, Fransa ve Belcika'daki durumun karsilastirilmasi i¢in bkz. Forum Eu-
ropaeum, s. 245 vd.; Hopt, ZHR, 225 vd.; Birlesik Krallik ve Alman hukuklarinin karsi-
lastirmast icin bkz. F. Steffek, Glaubigerschutz in der Kapitalgesellschaft, Tiibingen, 2011;
Birlesik Krallik hukukunda hileli islemler i¢in bkz. Gower/Davies, 9-6 ve Davies, s. 86
vd.; Fransa i¢in Cozian/Viandier/Deboissy, no. 296 vd., kapsamli ictihatlar ile birlikte,
no. 301.

<«S Alman sorumluluk sistemi, dogrudan alacaklilarin zararina iliskindir. Hileli islemler ise
sirkete kars1 tam sorumluluktan kaynaklanmaktadir.
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bu durumda s6z konusu olan, belirli bir zarar ile arasinda illiyet bag: ara-
nan bir haksiz fiil sorumlulugu degildir; ancak hakim, ydneticinin borca
batik sirketin malvarligina kismi veya tam bir katki yapmasina hiilkmede-
bilecektir.

Bu mekanizmalarin sirketler toplulugu boyutu, hakim sirketi fiili
(de facto) ydnetici veya golge yonetici olarak sorumlu tutmaktir. Yonetici
kavraminin islevsel bakimdan genislemesi, ABD, Birlesik Krallik, Fransa,
Almanya, Italya, Hollanda, ispanya ve Isvicre dahil bircok hukuk diize-
ni tarafindan kullanilan bir mekanizmadir*. Hakim pay sahibinin s6z
konusu sorumlulugunun sartlart bakimindan hukuk sistemleri arasinda
farkliliklar bulunmaktadir. Bazilar1 bu sorumlulugun sartlarini belirtme
bakimindan bir hayli sessizdir. Bu duruma 6rnek iilke Birlesik Krallik'tir.
Birlesik Krallik'ta bagli sirketin mudurlerinin hakim sirketin talimat-
laria gore hareket etmeye aliskin olmalarindan 6tiirii, bir sirket golge
mudir olarak kabul edilmemektedir. Bu durum doktrindeki yazarlarin
"bu durum, dolayli olarak 'sirketler toplulugu hukuku' degildir" demesine
yol agmustir™. Ancak ne kadar smirli ve dengeli bir sekilde de olsa aslinda
bu diizenlemeler islevsel agidan sirketler toplulugu hukukudur. Diger hu-
kuk sistemlerinde ictihat ile gelisen hukuk daha az smirlayici niteliktedir.
Fransiz mahkemeleri, diizenli olarak sirketin veya bagh sirketin yoneti-
mine dahil olmalar1 halinde, hakim paysahiplerini ve hakim sirketleri fiili
yonetici (dirigeant de fait) olarak kabul etmektedir5*.

9 Ornegin Birlesik Krallik icin bkz. Gower/Davies'te 9-7 s. 232 vd. b6lim 214 Insolvency
Act; 16-13 vd. ictihat s. 510 vd., 16-17 bolim 250(3) Company Act 2006; italya ve is-
panya icin bkz. M. Fuentes, 'Corporate Groups and Creditors Protection: An Approach
from a Spanish Company Law Perspective@ECFR; Vol. 4 Is. 4, December 2007, s. 541
vd. Ayrica Alman hukukunda sirketin varhigimn tehdit eden hakim sirket mudahaleleri
(Existenzvernichtungshaftung)kavrami igin bkz. yukarida 11/B/ 1 ve Kroh.

0P, Davies/J. Rickford, Jul Introduction to the New UK Companies Act' ve Jul Introduc-
tion to the New UK Companies Act: Part 11, ECFR, VVol. 5 Is. 1 ve 3, March, September
2008,48 ve 239,64, not 70.

51 Bkz. Cozian/Viandier/Deboissy, no. 261 ve 1510'de nakledilen kararlar.



Turk Sirketler Toplulugu Hukukunun
Hedefleri Bakimindan Islevsel Bir Inceleme ve
Ozellikle Hakim Sirketin Bilgi Alma Hakki

Prof. Dr. Gul Okutan Nilssom

Sayin Hocam Prof. Tekinalp'i ve degerli konuklarimizi tekrar saygiy-
la selamliyorum.

Bu sunumun ana hedefi, Tirk Ticaret Kanunu'nun ("TTK") 195ila
208. maddeleri arasinda yer alan sirketler toplulugu hiikumlerini islevsel
agidan degerlendirmektir. Sirketler toplulugu konusunu karsilastirmali
hukuk bakimindan ele alan Prof. Hopt, sunumunda, sirketler toplulu-
guna iliskin diizenlemelerin genellikle iki hedefe yonelik oldugunu; ilk
hedefin bagli sirketin azinlik pay sahipleri ve alacaklilarinin korunmasi,
ikinci hedefin ise sirketler toplulugunun bir organizasyon sekli olarak
taninip yonetiminin kolaylastirilmasi suretiyle, is hayatina ve ekonomiye
yardimc1 olunmasi seklinde ortaya ¢iktigini belirtti. Iste ben de TTK'nin
sirketler topluluguna iliskin diizenlemelerini bu hedefler baglaminda
incelemek istiyorum.

. Giris

Sayim Hopt'un ¢alismasinda da ifade edildigi gibi, ¢esitli Ulke hukuk-
larina bakildiginda, sirketler toplulugu olgusunun farkli hukuki yaklasim-
larla diizenlendigi gorilmektedir. Bazi tGlke hukuklari bu konuya 6zel bir
dizenleme ayirirken, bazilari ise genel ticaret ve medeni hukuk kavram-
lar1 Uzerinden gesitli sorunlar1 ¢dzmeyi hedeflemektedir. Sayin Prof. Dr.
Unal Tekinalp'in baskani oldugu Tirk Ticaret Kanunu Komisyonu, sir-

Istanbul Bilgi Universitesi Fikri Mulkiyet Hukuku Uygulama ve Arastirma Merkezi M-
durii, Hukuk Fakiltesi, Ticaret Hukuku Anabilim Dali Ogretim Uyesi
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ketler toplulugu konusuna Ticaret Kanunu icerisinde 6zel bir diizenleme
kazandirmistir. Dolayisiyla, Tiirkiye de, Sayin Hopt'un konusmasinda
belirttigi, sirketler toplulugunu mevzuatta 6zel olarak dizenleyen ulkeler
arasina girmistir.

Sirketler toplulugu diizenlemeleri ile giidiilen hedeflerden ilki,
Ingilizce'de "agency conflict" veya "principal-agent problem" denilen,
Turkce'ye "vekalet sorunu™ veya "asil-vekil problemi” olarak cevrilen
menfaat catigmasi sorununa ¢dziim getirmektirl. Tirk sirketler huku-
kunda daha ¢ok azinlik-gogunluk hissedarlar1 arasinda menfaat gatismasi
seklinde gozlemlenen bu sorun, sirketler toplulugu baglaminda diisiiniil-
diiglinde, hakim sirket ile bagh sirketin grup dis1 paysahipleri ve alacak-
lilar1 arasinda ¢ikmaktadir. Kural olarak paysahibinin menfaati ile sirket
menfaatinin Ortiismesi beklenirken, sirketler toplulugu icerisinde bagh
sirket ile diger grup sirketleri arasinda var olabilecek menfaat ¢atigmasi bu
paralelligi bozabilmekte ve hakim sirketin bagl sirket {izerindeki kontrol
giiclinli bagl sirketin lehine olmayabilecek sekilde kullanabilmesi riskini
dogurmaktadir. Sirketler toplulugu hukukunun birinci hedefi, sirketler
toplulugunda ortaya ¢ikabilecek bdyle bir menfaat ¢atismasinin olumsuz
sonuglarinin giderilmesidir.

Sirketler toplulugunun diizenlenisinde gozetilebilecek olan ikinci
hedef ise, grup yonetimine esneklik saglamaktir. Bazi lilke hukuklari,
sirket topluluklarini bir organizasyon yapisi olarak kabul etmekte ve bu
organizasyon yapisinin, ekonomiye olumlu bir katkis1 oldugunu gozete-
rek bunun yonetilmesini kolaylastirici birtakim diizenlemeler yapmak-
tadir. Boyle bir hedefin Tiirkiye acisindan gerekli ve mesru bir hedef
olup olmadigini anlamak i¢in, sirket topluluklarinin ekonomideki yerini
degerlendirmek gerekir. Ornek olarak, sirket topluluklarina iiye olan
sirketlerin, paylar1 borsada islem goren sirketler arasindaki yerine iliskin
tespitler, bu anlamda bir gosterge olarak alinabilecektir. Istanbul Borsa-
si'ndaki grup sirketlerine bakildiginda, Tiirkiye'nin en biiyiik alt1 sirketler
grubuna ait sirketlerin, Istanbul Borsasi'ndaki sirketlerin yarisindan

1 Bkz. bu kitapta, K.J.Hopt, Sirketler Toplulugu: Karsilastirmali Hukukta Vekalet Sorun-
lar1, DUzenleyici Modeller ve Yasal Stratejiler, cev.: K. Celikboya, s. 16-22.

o
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fazlasini olusturdugu gorulmektedirz. Bagka bir 6rnek, sanayi sirketleri
lizerinden verilebilir. Istanbul Sanayi Odasi'nin acikladigi, Tlrkiye'nin en
buyulk sanayi sirketlerine iliskin verilere bakildiginda da ilk on sirketten
dordiiniin aynm1 gruba bagli oldugu gorulebilmektedir\ Bu basit 6rnekler
dahi, sirket gruplarinin sermaye birikimi ve tretim agisindan ekonomi
icerisinde 6nemli bir yer tuttugunu ortaya koymaktadir. Sirketler top-
lulugu, profesyonel yonetim altinda sermayenin ve kaynaklarin verimli
kullanimini saglayan, Uretim kapasitesinde ve kalitede st seviyelere gel-
me imkani yaratan, kurumsallagmaya onem veren bir organizasyon yapisi
olmasit bakimindan Tiirkiye i¢in de desteklenmeye layik bir olgu olarak
ortaya ¢ikmaktadir. Bu anlamda topluluk yonetimini kolaylastirma hede-
finin de gozetilmesi yerindedir.

TTK'da yer alan sirketler toplulugu hiikiimleri, yukarida anilan her
iki hedefi de dikkate almakta olup; bir yandan azinlik paysahiplerinin
ve alacaklilarin menfaatlerini koruyucu, diger yandan topluluk organi-
zasyonunu diizenleyici igerige sahiptir®. Sunumun birinci bolimiinde,
TTK dizenlemeleri paysahibi ve alacaklilarin korunmasi baglaminda ele
almirken, ikinci kisimda, 6zellikle topluluk yonetimi bakimindan islevsel
bir degerlendirme yapilacak ve TTK'in sirketler topluluguna iliskin
hikdmlerinin, grup yonetimini esneklestirmeye, kolaylastirmaya yonelik
olarak hangi diizenlemeleri igermekte oldugu incelenecektir.

il. Azinhik Paysahiplerinin ve Alacaklilarin Korunmasi
Bakimindan Degerlendirme

Bu konuda yapilmasi gereken ilk tespit, sirketler toplulugunun, her
biri ayr1 tlzel kisilige sahip sirketlerden olustugudur. Her ne kadar TTK,
toplulugu olusturan sirketler arasinda iktisadi ve yonetsel iliskiler bulun-
dugunu bir olgu olarak kabul etse de, her bir grup sirketinin tlzel kisiligi
korunmaktadir ve her bir sirketin ayr1 ayr1 yonetim organlar1 mevcuttur.

2 "Borsanin yarisi altt devin sirtinda”. Habertlirk, 19 Aralik 2014 http://www.borsaistan-
bul.com/Datum/ tanitim_ekleri/HT-Ek-19-12-2014.pdf

% http://www.is0SOO.org.tr/SOO-buyuk-sanayi-kurulusu/2016/
* U.Tekinalp, Sermaye Ortakliklarinin Yeni Hukuku, 3. Basi, Istanbul, 2013, N. 23-04.
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Sinirli sorumluluk ilkesinden de vazgegilmis degildir. TTK'nin sirketler
topluluguna iliskin hiikiimleri, tizel kisilik perdesini ve sinirli sorumlu-
luk ilkesini ortadan kaldirmamaktadir.

Azinlik paysahiplerinin ve alacaklilarin korunmasi1 hedefi, grup
sirketlerinin yOnetimi sirasinda grup sirketlerine verilen zararlarin tela-
fisi yoluyla saglanmaktadir. Diger bir deyisle temel amag, hakim sirketin,
bagl sirket Uzerindeki gicind kullanarak bagh sirkete verdigi zararlar
gidermek veya bagh sirkete verilen zarar nedeniyle menfaatleri olumsuz
etkilenebilecek olan paysahibini veya sirket alacaklilarini bu zarardan ari
kilmaktir.

Bu anlamda, TTK m. 202 f.1 hikm, hakim sirketin, bagl sirketleri
yoOnetirken, dirdst ve tedbirli bir yoneticinin 6zenini gostermesi kuralini
koymakta, buna aykir1 bir yonetim sergilenmesi nedeniyle bagl sirke-
tin bir kayba ugramasi s6z konusu olursa bu kaybin denklestirilmesini
ongormekte ve denklestirme yapilmamasi durumunda paysahipleri ve
alacaklilara, sirketin zararini dava etme hakk: tanimaktadir. Yonetim
kuruluna karst agilan sorumluluk davasinda oldugu gibi (TTK m. 553)
bu da bir dolayli zarar davasi olup, davay1 paysahibi veya alacakli agsa da,
bagli sirketin ugradig1 zararin, sirkete ddenmesi 6ngorilmustir. Ancak
yonetim kuruluna karsi agilacak sorumluluk davasindan farkli olarak,
alternatif c6zumlere de izin verilmis ve hakime genis bir takdir yetkisi
taninmaistir.

Buna ekolarak, bagl sirket agisindan hakli bir sebebi olmayan islem-
lere yonelik genel kurul kararlarindan azinlik paysahiplerinin etkilenme-
mesini hedefleyen bir mekanizma daTTK m. 202 f. 2'de 6ngdriilmiistiir.

Gortldigii tizere her iki sistem de, Sayin Hopt'un sunumunda
belirttigi klasik vekalet problemlerinden azinlik-gogunluk menfaat catis-
masina benzeyen bir sorunu gidermeye yoneliktir. Azinlik durumundaki
bagl sirket hissedarlarinin ve bagl sirket alacaklilarinin, bagh sirketin
malvarliginin korunmasi yontindeki menfaati hakim sirketin mtdahale-
sine agiktir. Hakim sirket, yonetim giicli nedeniyle bagl sirketi olumlu
yonde oldugu kadar olumsuz yonde de etkileyebilecektir. Bu anlamda
hakim sirket vekil, menfaati dogrudan etkilenebilecekolan bagl: sirket ile
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menfaati baglh sirket tizerinden dolayl olarak etkilenebilecek olan grup
dis1 bagli sirket hissedarlar1 ve alacaklilar ise asil konumunda gorulebilir.
Bu agidan TTK m. 202 mekanizmasi, bir asil _ vekil menfaat ¢atismasim
¢ozme hedefini glitmektedir.

Bu hedef, bazi bildirim ve raporlama yukimlalukleri (TTK m. 198-
199), 6zel denetim haklar1 (TTK m. 207, 406) ve kapsama girdigi 6l¢iide
bagimsiz denetim (TTK m. 397 vd.) ile de desteklenmeye calisilmakta-
dir. Tiim bu araglarin, yani bildirim ve raporlama yiikiimliiliikleri, denet-
leme ve yukarida anilan dava haklarinin islevsel niteligine bakildiginda,
su tespiti yapmak mumkindar: Bu dizenlemeler, ex ante olarak tabir
edilen, gecmise doniik, islem gerceklestikten sonra ortaya ¢ikan sonuglar
lizerinden bir inceleme ve degerlendirme yapmaya ve olusan zararin gi-
derilmesine yonelik bir mekanizma getirmektedir. Sermaye piyasas1 di-
zenlemeleri ile kiyaslandiginda, sermaye piyasas1 hukukunda onleyici bir
yaklasim goriilmektedir. Ornegin sermaye piyasas1 mevzuatinda, iliskili
taraf iglemlerinde, islem daha yapilmadan once belirli bir tutar1 asiyorsa
bunun degerlemesinin yapilmasi, bagimsiz yonetim kurulu Gyelerinin
ve bazen genel kurulun onayina sunulmasi gibi onleyici tedbirler bulun-
maktadir5. Halbuki TTK'nin sirketler toplulugu hiikiimleri, islemlerin
yapilmasimin akabinde dogabilecek zararlari gidermeye ve bu anlamda
bilgi alma ve denetime yonelik dizenlemeler icermektedir. Baz1 istisnalar
da olmakla birlikte®, ana hatlariyla bu tespiti yapmak mumkand(r.

111. Organizasyon Yapis1 ve Topluluk Yonetimi
Acisindan Degerlendirme

Sirketler topluluklarina iliskin 6zel diizenlemelerin, azinlik pay-
sahiplerinin veya alacaklilarin haklarin1 korumanin yam sira, topluluk
yonetimini kolaylastirmak yoluyla sirket topluluklarinin gelisimini sag-

s Bkz. Sermaye Piyasas1 Kanunum. 17 f.3, 1I-17.1 sayili Kurumsal Yo6netim Tebligim.
9-10.
6 Ornegin TTK m. 202 f. 2 hikminde 6ngérilen teminat mekanizmasi nedeniyle, €le-
min yapilmasindan 6nce dava agilirsa, bizatihi davanin agilmasinin dnleyici bir etkisi
olabilmektedir.
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lamak ve boylelikle ekonomiye katkida bulunmak hedefini giittiigii basta
belirtildi. Bu agidan bakildiginda acaba TTK'da, sirketler toplulugunun
organizasyon yapisint ve hakim sirketin yonetim yetkilerini dlzenleyen,
topluluk yonetimine esneklik getiren diizenlemeler bulunmakta midir?
Uygulamada, sirket gruplarini yonetenler, grup yonetiminin hangi hu-
kuki mekanizmalarla, hangi kanallarla gergeklestirilebilecegini sorgu-
lamaktadirlar. Ornegin hakim sirket bagl sirketle ilgili bilgi alabilir mi,
hakim sirkete verilen bilginin diger paysahiplerine de verilmesi gerekir
mi gibi sorular giindeme gelmektedir. Bu anlamda sayin Hopt'un yaptigi
bu ikili amag siniflandumasi bizim uygulamamiz bakimindan da giincel

sorunlarin tartisilmasi ve kanunun bu ac¢idan degerlendirilmesi firsatini
vermektedir.

TTK'da sirketler topluluklarinin yonetimini kolaylastirmaya ya-
rayan ve hakim sirketlere bagh sirketleri yonetmek konusunda yetkiler
veren diizenlemeler bulunmaktadir. Kanun, bir yandan hakim sirketin
sorumluluklarini diizenlerken, diger yandan hakim sirketin bagli sirketi
yonetebilmesine yarayacak mekanizmalar1 da agik veya dolayl sekilde
ongormistiir. Bunlardan ilki, tam hakimiyette yer alan talimat serbesti-
sine iliskin acik diizenleme, ikincisi, kismi hakimiyette bulunan yonlen-
dirme imkani, {igiinciisii hakim sirketin bilgi alma hakki ve sonuncusu da
hakli sebeple azinlik paysahiplerinin paylarinin satin alinmasi olanagidir.
TTK m. 208'de diizenlenen satin alma hakki, tam hakimiyete gegme
imkani1 yaratabilecek olan ve her durumda grup yonetimini rahatlatict bir
dizenlemedir. Ancak bundan daha énemli olan diizenlemeler, grup yo6-
netiminde bagh sirketlere talimat verme yetkisi veren veya bagl sirketleri
yonlendirmeyi mesru hale getiren huktmler ile bilgi alma hakkina iligkin
hakimlerdir.

A. Talimat Verme Hakki ve Yonlendirme imkam

TTK m. 203 uyarinca, dogrudan veya dolayli olarak bir sirketin
paylariin ve oy haklarmin yilizde yiiziine sahip olunmasi halinde tam
hakimiyet durumu meydana gelmektedir. Tam hakimiyet halinde sir-
kette azinlik hissedar mevcut olmadigindan, tek ortak konumunda olan
hissedar disinda korunacak baska bir hissedar menfaati de kalmamakta-
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dir. Saym Hopt'un sunuinunda belirttigi klasik vekalet problemlerinden
azinlik-gogunluk hissedar arasindaki menfaat c¢atismasi bu durumda
ortadan kalkinaktadir. Korunmasi1 gereken tek menfaat, alacakli menfa-
ati olarak ortaya c¢ikinaktadir. Dolayisiyla, alacaklilarin menfaatlerinin
korunmasi kaydiyla, hakim sirketin, tam hakim oldugu sirketi yonetme-
sini kolaylastirmak miimkiin olmalidir. Bu dogrultuda, TTK sisteminde,
toplulugun belirlenmis somut politikalarinin gergeklestirilmesi amaciyla
hakim sirkete, bagl sirkete talimat verme yetkisi tanmnmistir. Ustelik bu
talimatin, bagh sirketin kaybina yol agmast durumunda dahi verilmesi
mimkindur ve bagl sirketin organlart da bu talimata uymak zorundadir
(TTK m. 203). Talimat serbestisinin istisnasi, sirketi mahva sirukleyen,
sirketin iflasina sebep olan talimatlardir.

Hakimiyetin, pay veya oy haklarina sahip olmak yoluyla degil de
bir hakimiyet sozlesmesi yoluyla elde edilmesi durumunda da hakim
sirketin bagl sirkete talimat verme yetkisi Alman hukukunda agikca
diizenlenmistir (AktG §308). TTK hakimiyet sozlesmesinin tanimini
yapmadig1 gibi, bu s6zlesmenin hikimlerine ve taraflarin hak ve borg-
larma iliskin de Ozel bir diizenleme icermemektedir. Ancak Ticaret Sicil
Yonetmeligi ile getirilen hakimiyet s6zlesmesi tanimi, (TSY m. 106 f. 1)
bu sozlesmenin ayirt edici unsuru olarak, hakim sirketin bagli sirketin
yOnetim organina "hicbir sarta bagl olmadan talimat verme yetkisini" icer-
mesi gerektigini belirtmektedir. Diger bir deyisle, Tiirk hukukunda da
hakimiyet sozlesmesinin akdedilmesi durumunda, sézlesmese! yoldan
talimat verme yetkisi elde edilebilecektir.

TTKm. 195f. 'deki hakimiyet kriterlerinden birinin yerine getiril-
mesi yoluyla kazanilan ve tam hakimiyet olusturmayan kismi hakimiyet
hallerinde ise, sirketler toplulugunun yonetimi bakimindan hakim sirke-
te acik bir talimat yetkisi verilmemistir. Ancak kanaatimce kanun, st
ortlll bir sekilde boyle bir imkani kabul etmektedir. Oncelikle kanunda
zaten, hakim sirketin bagli sirketin yonetimine mudahale edebilecegi
kabul edilmekte ve tam da bdyle bir mudahalenin olumsuz sonuglari gi-
derilmeye calisilmaktadir. Fiilen var olan bu miidahale imkaninin olum-
suz sonuglarmin ortadan kaldirilmasi i¢in getirilen ¢6zim ise ilk planda
hakim sirketin tazminat sorumlulugu degildir. Bundan 0nce, bagli sirkete
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verdirilen kayiplarin, bagl sirkete kazandirilacak bir degerle denklesti-
rilmesi imkani getirilmistir. Ustelik bu denklestirmenin zamansal olarak
ertelenmesi dahi miimkiin kilinmistir (TTK m. 202 f. 1). Denklestir-
menin geregi gibi yapilmasi veya yapilacagina dair taahhiit verilmesi du-
rumunda, hakim sirketin sorumlulugu dogmamaktadir. Oyleyse kanun
agikga talimat yetkisi tanimasa da, denklestirme mekanizmasiyla kismi
hakimiyet durumunda dahi hakim sirketin kendi politikalarini o sirket
Uzerinde uygulamasina olanak saglamaktadir. Her ne kadar yonetim or-
gani talimata uymakla mecbur tutulmamis olsa da, fiilen talimatlara ve
yonlendirmelere uyulmas1 mimkundur. Esasen denklestirme yapilmasi
inanilir bir olasiliksa; diger bir deyisle, yonetim kurulu denklestirmenin
yapilacagina inanmakta diiriistliik kurali cercevesinde hakli goriiliirse,
kayip dogurucu yonlendirmelere uymamasi igin sebep kalmamaktadir7.
Bu yolla grup sirketlerinin yonetimine esneklik tanindig1 kanaatindeyim.

B. Bilgi Alina Hakki

Hakim sirketin, bagl sirketi yonetirken dayanabilecegi ikinci hukuki
arac, bilgi alma hakkidir. TTK m. 199 f.4 hikmiine gore,

"Hakim sirketin her yonetim kurulu iiyesi,yonetim Kurulu baskanindani
bagh sirketlerin finansal ve malvarhigiyla ilgili durumlar ile (¢ aylik hesap
sonuglari, hakim sirketin bagl sirketlerle, bagli sirketlerin birbirleriyle,hakim
Ve bagh sirketlerin pay sahipleri ve bunlarin yakinlariyla iliskilerii yaptiklari
islemler ve bunlarin Sonug Ve etkileri hakkinda, ézenli, gercegi aynen ve dU-
rlstce yansitan hesap verme ilkelerine gore diizenlenmis bir rapor hazirlat-
tirtp yonetim kuruluna sunmasmi ve bunun sonug kisminin yillik rapor ile
denetleme raporuna eklenmesini isteyebilir. Bagl: sirketler;j red icin yoruma yer
birakmayacak agiklikta bir hakli sebebin varligini ispat edemedikleri takdir-
de, bu raporun hazirlanmas igin gerekli olan bilgi ve belgeleri hakim gsirketin
bu isle gorevlendirilen uzmanlarmma vermekle yuktmlidarler."

" Yoneti.m kurulunun diiriistliik kuralma uygun olarak denklestirme yapilacagi inanciyla
hareket etmesi durumunda paysahipleri ve alacaklilar tarafindan sorumlu da tutulama-
masi gerekir. Ayrmtili bilgi icin bkz. G. Okutan Nilsson, TUrk Ticaret Kanunu Tasarisina

Gore Sirketler Toplulugu Hukuku, Istanbul, 2009, s. 371.
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Alman_hukukundan farkli olarak® TTK, bagh sirketlerin, bu raporun
hazirlanmasi i¢in gerekli olan bilgi ve belgeleri hakim sirkete vermekle
yikiimli olduklarini agikg¢a diizenlemis, boylece hakim sirkete bu bilgiyi
talep etme hakkini tanimistir. Ustelik hakim sirkete tanman bu bilgi alma
hakki, hakimiyetin tam veya kismi ya da fiili veya s6zlesmese! olmasindan
da bagimsizdir. Boylece TTK, sirketler toplulugu organizasyonu agisin-
dan ¢ok 6nemli bir mekanizmayi1, yani hakim sirketlerin, bagh sirketleri
yonetmek icin ihtiya¢ duydugu bilgiyi talep etme imkanini tanimis ol-
maktadir®. Anilan bilgileri talep etme hakk1, hakim sirketin her paysahi-
bine de verilmistir (TTK m. 200).

Kanun, bu duzenleme ile 6zel bir bilgi akis1 ongdrmiis, hakim sirketi
alelade bir hissedardan 6teye gotiirmiis ve paysahibinin genel kurulda
bilgi talep etme hakk: (TTK m. 437) disinda bir bilgi kanali agmustir.

Bu noktada, paysahiplerinin bilgi alma hakki bakimindan esit isleme
tabi tutulmasi gerektigini diizenleyen TTK m. 437'nin, sirketler toplulu-
gunda hakim konumunda olan paysahibi ile ilgili olarak nasil uygulana-
cagi sorusu akla gelmektedir. TTK m. 437 f.2 c. 3 su kurali icermektedir:

"Pay sahiplerinden herhangi birine bu sifati dolayisiyla
genel kurul disinda bir konuda bilgi verilmisse, diger bir pay
sahibinin istemde bulunmas: Uzerine, ayni bilgi, giindemle ilgili
olmasa da ayn: kapsam ve ayrintida verilir."

Hikiim Adalet Komisyonunda maddeye eklenmistir. Adalet
Komisyonu'nun anilan ekleme ile ilgili gerekcesi su sekildedir:

8 Bkz. K. Schmidt, 'Zum Verstandnis des konzernrechtlichen Abhangigkeitsberichts -
Vergleich des Art. 152 e des tirkischen Konzernrechtsentwurfsmit§ 312 des deutschen
Aktiengesetzes -', H. Ulgen/ A. Kaya/G. Okutan Nilsson (ed.), Bilgi Toplumunda Hukuk
Unal Tekinalp'e Armagan, C. |, [stanbul, 2003, s. 670.

9Bkz. TTK m. 199'un gerekgesi: "Hikmun 6ngorilme amac: hakim sirketin yonetim kurulu
tyelerine, konsolide bir finansal ve malvarliksal resim vererek onlara denetim ve gozetim yap-
ma, gereginde dnlem alma, fiKir edinme olanagim saglamaktir. [ ] Sirketin bu raporu kendi
bilgi ve olanaklariyla hazirlamasi hem guctlrj hem de bdyle bir rapor amaca tam olarak hiz-
met edemez. Bu sebeple madde bagli sirketlerin de gerekli bilgi ve belgeleri vermelerini agik¢a
ve emredici nitelikte ongormiistiir."
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"Ozelliklesirketehakim herhangi bir sebeplesirket yonetim
kurulu icra komitesi veya digeryoneticilerizerindeetkisi bulunan
paysahiplerinin genel kurul disinda gesitli sirket kaynaklarindan
bilgi almalarina sik¢a tanik olunmaktadir. Bu farkli konum
menfaatlerdengesini bozdugu gibi esit islem ilkesine de aykiridir.
437 nci maddenin ikinci fikrasina eklenen ciimleyle paysahipleri
arasindaki esitsizligin ortadan kaldiriimas: amaclanmaktadir.
Esit islem ilkesinin ihlal edildiginin likit delille ispatina gerek
yoktur. Baz: paysahiplerinin genel kurul disinda bilgi almas ol-
dugunun emareleri varsa, olgular arasindaki iligki veya ortaya
Gtkan sonuclar bilginin bir kzszm paysahiplerine verildigi stiphe-
sini guclendiriyorsa bu hikim wuygulanmalidir. S6z konusu halde
yonetim kurulu "sirket sirri*'gerekgesiniileri siremez.”

Acaba bu hiikiim, bir sirketler toplulugunun varlig halinde, hakim
sirket ile diger paysahipleri arasindaki iliskiye de uygulanacak midir? Ge-
rekcede bahsedilen "sirkete hakim herhangi bir sebeple sirket yonetim kuru-
lu icra komitesi veya diger yoneticiler Gzerinde etkisi bulunan paysahipleri”,
TTK m. 195 uyarinca hakim konumda bulunan sirketi de kapsayacak
midir?

Bu konuda Alman hukukuna bakildiginda, TTK m. 437 f. 2 c. 3'te
yer alan diizenlemenin kaynaginin, Alman Payli Ortakliklar Kanunu
("AktG") 8131 hiikmi oldugu gorulmektedir. AktG 8131 IV'e gore;

"Bir paysahibine, paysahibi sifat: dolayistyla, genel kurul
disinda herhangi bir bilgi verilmis ise, bu bilgi, genel kurulda
talep eden diger her paysahibine, genel kurul glindeminin geregi
gibi degerlendirilmesiicin gerekliolmasa da verilir".

Iki hiikiim, neredeyse kelimesi kelimesine aynidir. TTK'nin hiikmii,
sadece talep eden diger paysahiplerine verilecek bilginin ayni kapsam ve
ayrintida olmasi gerektigini de ayrica belirtmistir.

Ancak Alman hukukunda, "genisletilmis bilgi verme yiikiimliligi"
("erweiterteAuskunftspflicht™) olarakanilan buyiikiimlilige,"Konzern"ler
bakimindan bir istisna getirilmistir. Ayn1 maddenin devaminda getirilen
dizenlemeye gore (AktG 8131 IV S. 3), eger genel kurul disinda verilen
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bilgi, bir yavru ortakligin, ana sirketin konsolide bilangosuna dahil edi-
lebilinesi i¢in gerekli olan ve bu amacla ana sirkete verilen bir bilgi ise,
yukarida anilan yiikkiimliilik uygulanmaz. Diger bir deyisle, ana sirket di-
sindaki yavru ortaklik paysahiplerinin, ana sirkete verilen boyle bir bilgiyi
talep etme haklar1 bulunmamaktadir.Bu hiikiimle, ana sirket konumunda
bulunan hissedar ile diger hissedarlarin, bilgi alma hakki bakimindan esit
durumda olmadiklart Alman kanununda agik¢a diizenlenmistir.

Ayrica her ne kadar hikim sadece konsolide bilango icin gereken
bilgileri konu alsa da, ana sirketin bilgi alma imtiyazinin sadece bilangoy-
la baglantili bilgiler ile sinirli olmadigi, Konzern yonetimi icin gereken
tiim bilgiler bakimindan hakim sirketin diger paysahiplerinden farkli ko-
nunlda oldugu Alman hukukunda kabul edilmektedir'®. Zira Konzern'in
yOnetilebilmesi i¢in bagl sirketler hakkinda bilgi gereksinimi bulundugu
gibi, bu bilgilerin gizli tutulmasinin da 6nemli olduguna vurgu yapilmak-
tadir't

Daha da onemlisi Alman hukukunda, genisletilmis bilgi verme
ylikiimliliigiiniin kosullar1 incelenirken, bu bilginin "paysahibi sifat1"
dolayisiyla verilmis olmasi sart1 vurgulanmakta ve paysahibi sifat1 disin-
da bir sifatla bilgi edinen kisilere verilen bilgilerin bu fikra kapsaminda
degerlendirilmeyecegi belirtilmektedir!?>. Ornegin sirket hisselerinin
satilacak olmas1 durumunda, mustakbel alicilara verilen bilgilerin pay-
sahibi sifatiyla verilmedigi, bu nedenle de diger paysahipleri tarafindan
AktG 8131 IV uyarinca talep edilemeyecegine isaret edilmektedir'®. Aym
sekilde, hakim tesebbiise verilen bilginin de "paysahibi™ sifati1 dolayisiyla
verilmedigi, zira hakim olmanin paysahibi olma sartina bagli olmadig1 ve
hakim sirketin paysahibi sifati olsa bile, bilgiyi paysahibi sifatiyla degil,

% C. Kersting, KoIner Kommentar, Her. Z6lIner/Noack, 3. Auflage, Koln, 2010, §131 N.
441-442.
" Kerstin, N. 441; M. Habersack, (V. Emmerich/M. Habersack), Aktien- und GmbH-
Konzernrecht, 8. Auflage, Munich, 2016,8312 N. 5.
*U. Huffer/J. Koch, Aktiengesetz, 12. Auflage, 2016, §131 N. 38; Kersting, §131, N. 442;
C.E. Decher, Grosskommentar AktG, Her: Hopt/Wiedemann, 4. Auflage, 2001, §131
N. 345; D. Kubis, Miinchener Kommentar zum AktG, Her: Goette/Habersack/Kalss,
3.Auflage, 2013, §131 N. 145.
13 Huffer/Koch, 8131 N. 38; Kubis, §131 N. 145.
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Konzern'in yoneticisi sifatiyla ve sirketle arasinda var olan "6zel iliskiye"
dayal1 olarak aldig1 vurgulanmaktadir'*. Diger bir deyisle, AktG 8131 IV
hiikiniindeki, ana sirketlerin bilgi edinmesine iliskin ag¢ik istisna olmasay-
d1 da, hakim tesebbiise verilen bilginin diger paysahipleri tarafindan talep
edilmesi imkan1 Alman hukukunda yine kabul edilmeyecekti.

Alm@n hukukunda hakim goriise gore, AktG §131 IV hikminde
yer alan Konzern istisnasi, s6zlesmese! Konzern durumlarinda, yani bir
sirketin digerine hakimiyet sozlesmesi yoluyla hakim oldugu hallerde
(Turk hukukunda TTK m. 198 f. 3) tereddiitsiiz uygulanacaktir’®. Zira
hakimiyet s6zlesmesinin varliginda hakim sirket zaten talimat verme
yetkisine sahip oldugu i¢in, talimat vererek bilgi isteme hakkina da sahip
oldugu kabul edilmektedir.

Alman hukukunda fiili Konzern durumunda da, yine hakim teseb-
busin bilgi alma agisindan diger paysahipleri ile esit konumda olmadigi
ve Konzern istisnasindan yararlanmasi gerektigi kabul edilmektedir?®.
Zira AktG §311 ve devaminda diizenlenen - ve TTK m. 202 dizenle-
mesinin de mehazi olan - fiili hakimiyete iliskin sistemin, hakim teseb-
biislin yonlendirme imkanini esas aldigi ve bilgi alma imkani olmadan
tek elden yonetme imkaninin da kullanilamayacag: ifade edilmekte!’ bu
nedenle de hakim tesebbiisiin bir "bilgi alma imtiyazi"na'® sahip oldugu
kabul edilmektedir. Hatta bazi1 yazarlar, fiili hakimiyet durumunda, "tek
elden yonetim"in uygulanmadigi ve bir hissedarin salt gogunluk hissesi-
ne sahip oldugu hallerde bile, genisletilmis bilgi verme yukimunin s0z
konusu olmayacagim savunmaktadir’®. Séyle ki, Alman hukukunda bir
"Konzern"in mevcudiyeti i¢in, sadece hakimiyetin varlig: yeterli olmayip,

14 Kersting, 8131 N. 442-444; Decher, 8131 N. 345; Habersack, 8312 N. 5; F. Mader, Der
Informationsfluss im Unternehmensverbund, Tibingen 2016, s. 456.

15 Hiffer/Koch, 8131 N.38; Decher, 8131 N. 347; Kersting, 8131 N. 443; Kubis, 8131 N.
145.

16 H{ffer/Koch, 88131 N. 38; Kersting, 8131 N. 444; Kubis, 8131 N. 145; Habersack,
8312 N.5.

17 Kersting, 8131 IV. N. 444; Habersack, 8312 N. 5; Mader, s. 456.

8 Kubis, 8131 N. 158.

19 Hiffer/Koch, §131 N. 38; Decher, §131 N. 349; Mader, s. 452 vd., 459; Habersack,
8312N. 5.
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hakimiyetin kullanilmasi yoluyla tek elden yonetimin gergeklestiriyor
olmasi gerekmektedir (AktG 818 | S.I). Bu nedenle bazi yazarlar, anilan
Konzern tanimindan hareketle, eger fiili hakimiyet kullanilmiyorsa ve tek
elden yonetim yok ise AktG 8131 IV'teki Konzern istisnasinin uygulan-
mayacagini; yani diger paysahiplerinin, hakim tesebbiise verilen bilgileri
talep etme imkanina sahip olacaklarim1 savunmaktadirlar®®. Kars1 goriis
sahipleri ise, bu yaklagimi elestirmektedirler; zira Alman hukukunda
Konzern kavrami hakimiyetin fiilen uygulaniyor olmasina dayansa da,
AktG 8131 dahil bir¢cok hiikiim aslinda Konzern kavramina degil hakim
tesebbiis konumuna sonug¢ baglamaktadir?. Kaldi ki hakimiyetin salt
var olmasi, Konzern'in varligina da karine olarak kabul edilmis ve agik-
ca kanunda diizenlenmistir (AktG §18 IS. 3). Hakimiyetin sadece var
olmasi dahi Konzern'in varligini karineten kabul etmek icin yeterli oldu-
guna gore, hakim tesebbiisiin bilgi alma hakkini hakimiyetin kullanilip
kullanilmamasina gore farkli degerlendirmek anlamli g6ziikmemektedir.
Nitekim elestiriler dogrultusunda, hakimiyetini kullanarak tek elden yo-
netimi sagliyor olsun olmasin, hakim tesebbiisiin bilgi alma bakimindan
diger paysahipleri ile esit olmadigr goriisii AktG §131'in yorumunda daha
kuvvetle savunulmaktadir2? Tiirk hukuku ag¢isindan bakildiginda ise,
hakimiyetin kullanilip kullanilmadigina gére bir ayrim yapilmasina gerek
bulunmamaktadir. Zira TTK m. 195'teki hakimiyet kriterleri bir faraziye
olarak kabul edilmis?® ve hakim sirket veya hakim tesebbiis olmak icin
ayrica hakimiyetin fiilen kullaniliyor olup olmadig: sart1 getirilmemistir.

Ancak Turk hukuku bakimindan daha dnemli olan mesele, TTK
m. 437'de, yukarida belirtilen Alman hukukundaki istisnanin agikca
diizenlenmemis olmasidir. Istisnanin TTK'ya alinmamis olmas1 ve Ge-
rekce'deki agiklamalar acaba hakim sirket statlistindeki hissedar ile diger

20 Kersting, 8131 V. N. 446; Kubis, §131 N. 145.
2L H{iffer/Koch, §131 N. 38.
22 Huffer/Koch, 8131 N. 38: Decher, §131 N. 349: Habersack, §312 N. 5: Mader, 459.

2 TTK m. 195 f. 1 gerekgesi; U. Tekinalp (R. Poroy/E. Carnoglu), Ortaklklar Hukuku
I1, 13. Basi, Istanbul, 2017, N. 2011a; H. Pulash, Sirketler Hukuku Serhi, C. 1, Ankara,
2014, s. 309; 1. D. Uygun, Sirketler Toplulugu Hukukunda Paysahipligi Haklarina Dayali
Hakimiyet, istanbul, 2015, s. 50; Okutan Nilsson, s. 103.
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hissedarlarin bilgi alina hakki bakimindan esit konumda oldugu anlama-
na gelir mi?

Kanimca bu sorunun yaniti olumsuzdur. Hakim sirket veya hakim
tesebbiis ile diger hissedarlar, bilgi alma hakki bakimindan esit konumda
degildirler. Oncelikle, hakim sirket, yavru sirketleri ile ilgili konsolide bi-
lango ¢ikartmak yiikiimii altinda oldugundan bu sirketlerle ilgili bilgiye
sahip olmak zorundadir. Ancak bunun da 6tesinde, TTK m. 202, hakim
sirketin bagh sirketleri yonlendirebilecegi varsayimindan hareket etmek-
tedir. Hakim sirket, bagh sirketle ilgili bilgi sahibi olmadan bagl sirketi
nasil yonlendirebilecek, nasil denklestirme yapabilecektir? Ayrica hakim
sirketin bagh sirketle ilgili bilgi sahibi olmadan sorumluluk sahibi olmas1
da beklenemez. Bu nedenle de, bagli sirketin yonetimi ile ilgili 6zel bir so-
rumluluk altinda olan hakim sirketin, bilgi alma hakki bakimindan diger
hissedarlarla esit konumda oldugunu kabul etmek gugtdr.

Kald1 ki TTK m. 199 f. 4 hiikmiinde hakim sirketin, bagh sirketlerle
ilgili bilgi alma hakk1 acik¢a diizenlenmistir.Anilan hiikiim, haklin sirke-
tin bagh sirketlerden genel kurul disinda bilgi alma hakkini 6ngérmek-
tedir. Boyle bir bilgi talebine imkan verilmesinin sebebi, haklin sirket
yonetim kurulu Gyelerinin, bagh sirketin yonetimi ile ilgili fikir sahibi
olmalarinin gerekmesi ve ayrica sorumluluk altinda olmalaridir. Ayrica
konsolide bilangoya yansiyan bilgilerin dogrulugunun degerlendirilmesi

icin de yine bagl sirketlerle ilgili bilgi gereklidir. TTK m. 199 f. 4 hikmi-
nuin gerekgesinde bu husus su sekilde ifade edilmistir:

"Hukmdn 6ngdrulme amact hakim sirketin yonetim kurulu
uyelerine, konsolide bir finansal ve malvarliksal resim vererek
onlara denetim ve gozetim yapma, gereginde 0nlem alma, fikir
edinme olanagini saglamaktir. Bilgi alma hakkr bagh sirketlerin
birbirleriyle, paysahipleri ve bunlarin yakinlariyla iligkilerini de
kapsadigindan, hUikUm seffafliga da yardimc: olur. Sirketin bu
raporu kendi bilgi ve olanaklariyla hazirlamasi hem gugtlrj hem
de bdyle bir rapor amaca tam olarak hizmet edemez. Bu sebeple
madde bagl sirketlerin de gerekli bilgi ve belgeleri vermelerini
agtkca ve emredici nitelikte ongormiistiir.”
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Bu hikiimden de ¢ikan sonug, hakim sirketin, bagl sirketlerle ilgili
bilgi alina hakkina sahip oldugudur.

Alinan hukukundaki agik istisna her ne kadar TTK'ya aktarilmamis-
sa da, kanaatimce Turk hukukunda da ayni1 sonuca, TTK m. 199 f. 4 ile m,
202 hukimlerinden ve konsolide finansal tablo hazirlama yiikiimiinden
yola ¢ikilarak varilmalidir. Ancak hakim sirketin aldig: bilgiyi bagl sir-
ketin kaybina sebebiyet verecek sekilde kullanmasi durumunda TTK m.
202'deki sorumlulugunun s6z konusu olacagi da belirtilmelidir.

1V. Sonug

Karsilastirmali hukukta sirketler toplulugu diizenlemelerinin, azin-
lik-¢ogunluk arasindaki menfaat ¢catismasini ¢ozmek ve organizasyonel
acidan grup yonetimini kolaylastirmak seklinde iki temel hedefe yoneldi-
gi belirtilmektedir. Tiirk Ticaret Kanununun sirketler toplulugu diizen-
lemeleri, 6ncelikle her bir sirketin tiizel kisiliginin ve sinirli sorumluluk
ilkesinin devamu prensibi tizerine oturmaktadir. Topluluk Gyesi olan her
bir sirket, ayr1 tizel kisilige sahip oldugundan, kendi ydnetim organlarini
da olusturmak durumundadir. Ancak hakim sirketin bagli sirket tizerin-
deki yonlendirme giiciinii kullanirken, baglh sirketi kayba ugratma veya
paysahiplerinin menfaatlerini olumsuz etkileyebilecek islemler yaptirma
riski gézetilerek, bagh sirketin kayiplarinin telafisini ve paysahiplerine
veya alacaklilara yansiyabilecek olumsuz sonuclarin giderilmesini sag-
layan bir sistem kurulmustur. Bu anlamda TTK, karsilastirmali hukukta
sirketler toplulugu dizenlemelerinin yoneldigi birinci hedef olan azinlik-
cogunluk menfaat ¢atismasinin olumsuz sonuglarini gidermeye yonelik
¢Ozumler icermektedir.

Organizasyonel agidan baktigimizda, TTK'nin sirketler toplulugu
diizenlemeleri, tam hakimiyet ve sOzlesmese! hakimiyet durumunda
hakim sirketin talimat yetkisini taniyarak, kismi fiili hakimiyet duru-
munda yonlendirme olanagini1 kabul ederek ve hakim sirketin bagl sir-
ketlerden bilgi alma hakkin1 6ngorerek, grup yonetimi konusunda yeni
mekanizmalar olusturmustur. Bu anlamda, TTK, karsilastirmali hukukta
bahsedilen, grup yonetimini kolaylastirma hedefine yonelik ¢oztmler de
getirmektedir.
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edeceginden kusku duymuyorum.

Sozii uzatarak Sayim Teblig Sahibinin siiresine tecaviiz etmek iste-
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gilinlinii ve 160'mc1 bilimsel yasinmi1 kutluyoruz. Kendisine, tiim ailesi ile
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Evaluation of Turkish Corporate Group
Law from a German Law Perspective

Prof. Dr. Dr. h.c. muit. Karsten Schmidf

I. Introduction

A. General remarks

The general shape of the new Turkish rules has been analyzed in the
contribution of Professor Okutan Nilsson. Preparing this paper | was not
yet able to foresee, to what extent its contents have already been covered
by this lecture and the subsequent Q& A session. To make a long story
short | would like to start summarizing my impression that the part of
Turkish Commercial Code ("TCC™) addressed in this conference is a
highlight in a landmark codification.

| understand the task assigned to me in a way which may, perhaps,
appear a bit academic: | will not be acting as a sort oflegal rating agency.
My contribution will rather depict general observation about corporate
group legislation which may be useful for understanding both the Tur-
kish and the German codes.

B. Doesthe TCC address the Company Group assuch?

The introductory part of my contribution will culminate in a questi-
on that might strike many of the conference participants. Does the TCC
address the corporate group? Most of you will perhaps give the answer:
"Yes, this goes without saying." However, my answer is: "It does not!'¢

Bucerius Law School, Harnburg
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and | hasten to add: And this is nota mistake! This is, on the contrary,
the secret ofa promising legal concept.

You nay ask, what this is supposed to mean. | will try to convince
you by referring to a very German debate. | am sure you all know the name
ofMarcus Lutter, who has been the most powerful researcher on the cor-
porate group field for decades and will be relevant for a long time in the
future. Lutter and I, we are, the two of us, co-editors ofa commentary and
very close friends. There is, however, a fundamental disagreement in our
view on corporate group law. Marcus Lutter says that German corporate
group legislation has unsuccessfully attempted to regulate the corporate
group asa coherent whole (or: unit). Legislation, says Lutter, has failed
to depict the corporate group as a consolidated organization. In his view
this observation reveals the decisive defeat of German "Konzern" legisla-
tion.l agree with this observation but I disagree with the conclusion. The
German Konzernrecht is intended to cope with particular legal problems
in corporate groups. However, it does not address the group as such, be-
cause this attempt would be a futile endeavor. Gine may, perhaps, simply
compare it with family law. Family law regulates legal issues between
farnily members -parents, children, marriage, divorce, maintenance and
parental care- but never addresses the family at large. To some extent
company group law is the same.

| would like to explain what | mean. Acompany group may be struc-
tured asa closely managed organization, e.g. like this:
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A company group may, however, also be structured like this:

XYZ

D3
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Most of us know: In industrial reality this is not (!) a very complica-
ted company group model.

What does this observation mean to the approach of business law-
yers, and legislation? The goal of business architects -in other words:
lawyers- may be to construct a coherent corporate group organization,
whereas legislation has to cope with difficult questions arising between
the respective companies, without predeterminingif the legal question at
hand affects the group as a whole or just affiliate companies in the group.
This holds true for both the Turkish and the German corporate group
laws.

il. Differences in the General Approach

A. Affiliate Companies or Mfiliate Businesses?

"Konzernrecht" is company law. From a factual point of view this is
given by experience and has been accordingly stipulated in the TCC. In
contrast, however, the German Konzernrecht is focusing on the "Unter-
nehmen" ("business"” or "enterprise™), not the "company': It goes without
saying that more than 99% of the affiliates in German "Konzernrecht" are
companies, and 100% of the respective cases are concerning companies.
Notwithstanding this irrefutable experience, the German law addresses
affiliates in their capacity as "verbundene Unternehmen" (related busines-
ses or enterprises), not "companies': This approach is meant to evoke
questions like: May Konzernrecht be applicable, if

an individual,

the state,

atrade union,

an NGO or perhaps even

the church as organized legal entities,
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exercises control over a corporation? With regard to the aspect of
legal policy the answer will be: Yes, provided that this controlling subject
pursues separate business interests beyond the business of the corporati-
on itself. The business history ofVVolkswagen e.g. produces an instructive
example. The previous voting rights majority of the German state Lower
Saxony ("Niedersachsen”) in the Volkswagen corporation converted
Volkswagen into a Konzernunternehmen controlled by the state, for Lo-
wer Saxony itself was pursuing particular business interests.

For clarifying this again: The business approach of the German
Konzernrecht is only relevant under very rare circumstances. it extends,
however, the range of Konzernrecht-rules and tightens the protecting
power of Konzernrecht vis-a-vis controlling individuals or entities beyond
the scope of corporate entities.

in Turkish law, although mentioning the enterprise in TCC Art. 19S
par.S, does not go as far. This provision only contains a special rule about
the application of commercial law and formal requirements ofbusiness
law to non-corporations. The relevance of this provision is not compa-
rable with the basic rules of German Konzernrecht.

B. Companies at Large or just Corporations?

Corporate Group legislation in both countries deals with Corpo-
rations. Unal Tekinalp states that both in the eyes of legislation and in
business practice groups of companies as a legal issue is found in corpo-
rate law®. Moreover, the German company group legislation is limited
to stock corporations and in this sense even less courageous than the
TCC. Case law, however, covers groups of limited companies, too, and
even partnerships may be affected by non-codified corporate group ru-
les, which apparently is not the case in this country. At least in Germany
there are various types of controlled partnerships. This may perhaps be

1 U. Tekinalp, 'Inspired by German Konzem Law, but of a Diffemd Breed: Turkey's
Sirketler Toplulugu€C. Cascante/ A. Spahlinger/ S. Wilske (ed.), Global Wisdom on
Business TransacHons, InternaHonal Law and Dispute Resolution Festschrift fiir Gerhard
Wegen zum 65.Geburtstag, Munich, 2015, p.541,543.
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e>..-plained specifically by the German GmbH & Co. limited partnership
tradition.

As far as | am informed, the general partner has to be a natura!
person in this country, which means that there is no "GmbH & Co. KG"
tradition in Turkey. | would, nonetheless, try to explain the relevance of
the GmbH & Co. KG for corporate groups in Germany.

The normal GmbH & Co. limited partnership is a family business,
which may perhaps look like this:

>mbH = general partner
=1eneral partner

= limited p.urtn@r

Father, mother, daughter, and son as limited partners establish a
business, which is managed by a very small GmbH, totally owned by the
same shareholders, as a general partner. To those among us who never
worked in Austria or Germany, this may look a bit strange. Pointing out,
however, that this is one business composed of two companies, | would
like to ask: Is this partnership as a company controlled by the GmbH? The
answer will be: It is not, for the GmbH only serves as

a risk shield (this is the liability issue), and
a leverage for running the partnership's business.

The construction of GmbH & Co. can, however, equally be used
for controlling purposes. Let us e.g. think ofa stock corporation which
produces a take over scenario looking like this:
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C-Corp.

The C-Corporation acquires the majority shares of two supplier
partnerships and leaves the family shareholders (F) in the minority. It
IS obvious that the two partnerships in this case submit to the majority
of C-Corporation. Consequently, in Germany control may be a serious
issue in partnership law, too. And if you object that this cannot happen in
Turkey, this objection may be answered with a counter-question: Could
it be possible that the director of C-Corporation (an individual) owns the
shares as a mere trustee of the C-Corporation? From de facto perspective,
the two partnerships are put under the control of the C-Corporation.
And wouldn't the result be the same? Accordingly, my question is: Does,
in the long run, even a partnership deserve protection by company group
rules?

C. Contractual Control or de facto Control?

The crucial difference between the TCC rules and the German
Konzernrecht, however, is the def acto approach whereas in Germany the
control agreement presses itself in the front of the law: Strange and diffi-
cult to understand in the comparative view!
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111. Does the Contractual Group Approach mean
anything to Turkish Company Group Law?

A. Elaborating the Issue

a) As | learned from Unal Tekinalp and others the contractual gro-
up produced by control agreements is completely unknown in Turkey?2.
Consequently, the German "Vertragskonzern" (contractual control) has
not found its way into the TCC.Accordingly, there is no provision like

loss compensation (sec. 302),
dividend compensation (sec. 304),

paid to the controlled company respectively its minority sharehol-
ders. All this seems to me logical and well considered.

Given the fact that no country in the world except Germany knows
the intercompany agreement as a corporate group instrument, it would
seem reasonable just to neglect the German experience on this field. This
would, however, be a simplistic approach, because we should at least try
to deal with the questions hidden behind this Teutonic legal construct.

b) The German concept of contractual control has been based on
three fundamental issues:

firstly, the search fora streamlined organization of the corpora-
te group in the aggregate (remember the Lutter approach!),

secondly, the pursuit of affiliate corporations for the tax privile-
ge to compensate earnings and losses, together with the tax law
requirements for this privilege of consolidated taxation (called
"Organschaft") and

thirdly, the very German rule of sec. 23 (5) of the Stock Corpo-
ration Act, saying that the articles of association must not devi-

2 Tekinalp, p.541,542.
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ate from the provisions of the code unless expressly permitted
("Prinzip der Satzungsstrenge™).

The third and last of these issues -apparently reflected in TCC
Art. 340 par. 1- means that a stock corporation cannot be put under the
control ofa parent corporation and obliged to a transfer of earnings to
this corporation by the articles of association. For this reason, the control
and transfer agreement has been developed as a particular instrument, a
compromise formula for melting the requirements both of corporate and
tax laws. The concept of contractual groups tries to hit two targets with
one stone:

a tax law target regarding the group privilege and
a company law target regarding the legitimacy of control.

The first is of no relevance outside national taxlaw. The latter, howe-
ver, is of general interest. The intercompany contract requires a sharehol-
ders' resolution with qualified majority, and only becomes effective upon
registration. That raises the question: Is an intercompany agreement a
mere contract or isita varnished amendment of the company's bylaws?

B. Lessons from the Unregulated Range: The GmbH-
Group

It took along while to understand that this intercompany agreement
(Unternehmensvertrag) is much closer to an amendment of the articles of
association than to a rnere binding contract. The fruitful discussion on
this topic was conducted outside stock corporation law on the legally not
specified area of limited cornpany groups.

The first question was: Can -as long as we talk about corporate
law only- the "Unternehmensvertrag"” be replaced by the articles of as-
sociation? Would it be possible to set up a limited corporation which,
according to the articles of association, is put under the control of a
majority shareholder and obliged to transfer its profits to the majority
shareholder? Many acadernics said: No! The bylaws of such cornpany
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would not meet the basic requirements of corporate law rules. After a
couple of years, however, it had become obvious that this phenomenon
Is nothing but the unvarnished control and profit transfer organization,
no longer disguised as a contractual agreement between two companies.
It is clear, therefore: The articles of association may replace the contrac-
tual control requirements, because the so-called contract is nothing but
a hidden bylaws-amendment. Unless such provisions of the company
bylaws is not prohibited by the law (*'Satzungsstrenge™) the effect ofa
control agreement can be just as well be produced by an amendment of
the articles of association.

The second test was the limited liability company as a contractual
daughter. In cases, where -for tax reasons- a contractual arrangement
was used for putting the limited company under the control ofa parent
company the question has been raised, if such agreement can be simply
concluded by the directors as representatives of the participating compa-
nies. The code did not give an answer and the question if the provisions
of the Stock Corporation Act should be applied by analogy was subject
to a controversial debate. The Federal Court, however, in a landmark
ruling of 1988, decided?:

This contract is not covered by the director's power of repre-
sentation.

This contract requires a shareholder resolution with a majority
0f75%.

This contract will not become effective unless registered in the
commercial register.

Again, this reveals that there is but a dogmatic difference between a
contractual group, and a strict control and profit consolidation produced
by the bylaws even in the absence of the full control status of 100%. Ac-
cordingly, from the point of view of the new TCC, | venture to suggest
that the German control agreement corresponds functionally to the "full

$ BGHV.24.10.1988- 11 ZB7/88, BGHZ 105,324.

-y
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control™ in the TCC, however, without the requirement of sole sharehol-
dership.

C. Replacing Full Control by the Bylaws?

a) This leads to a question regarding the TCC-Concept oflegitima-
te control in a group of companies. Would it be lawful to grant an affiliate
company the full control status in the absence of 100% shareholdership
in the provisions of the articles of association? May, e.g., a 80% share-
holder put a daughter company under formal control by amending the
daughter's bylaws?

If this question could be answered in the affirmative, the result
would be very close to the German "contractual” group approach. | do,
however, guess that this would not be allowed in the TCC group regime.

Parent 80 % Minority
shareholders
20%

Daughter

b) Apparently the legitimate way to approach full control in this
country is the squeeze out rule of TCC Art. 208, nota shareholder reso-
lution, on the amendment of the bylaws.

D. Control Agreementsinthe TCC?

There is, however, a detail that still strikes me: Despite the absence
of contractual control the control agreement is mentioned in TCC Art.
195 par. Ib and TCC Art. 198 par. 3, expressly using the term "control



Comparative Corporate Group Law
66 Couferenceiir Houour of Prof Dr.Orial Tekillalp or: His B@h Birthday

agreement'@even regulates an obligation to register: For being valid the
control agreement has to be registered and published by the commercial
register. What does this mean?

It seems clear to me that this control agreement has nothing in
common with the German "Vertragskonzern': Contractual control in
Germany is exercised under the legitimizing rules of a transcorporate
organization. The controlling party in a German contractual group is
entitled to exercise its controlling power at its own discretion, even to the
detriment of the controlled company (sec. 308). This legitimate external
control, however, is attended by the duty to pay for the annual losses to
the controlled company (sec. 302), and for consideration (sec. 305) or
compensation (sec. 305) to the minority shareholders.

The control agreement, mentioned in TCC Art. 198 par. 3, is of very
different nature. This agreement does not match an amendment of the
articles of association. Even if itis registered, it may not serve as an ins-
trument oflegitimate full control. The wording of Art. 195 par. 1b TCC
stresses and confirms that the so-called “control agreement™ -as well as
voting rights, privileges of appointing directors and "other means”- is just
a highlighted instrument for exercising what in terms of corporate law is
mere de facto control. Consequently, the invalidity ofa non-registered
control agreement does not prevent the application of the respective
corporate group rules (TCC Art. 198 par. 3 sentence 2). This in turn
means that the so called control agreement-registered or not- will never
prevent the application of TCC Art. 202, dealing with the responsibility
for unlawful exercise of control. Accordingly, Unal Tekinalp has already
proposed that TCC Art. 202 should be applied by analogy in control
agreement cases®. 1 would propose to go a step further: As a mere lever
of de facto control this "control agreement" falls within the genuine range
of TCC Art. 202 which can be directly applied. This "control agree-
ment" is just a specific way of executing control and a legal instrument
requiring transparency and anticipating legal control. The invalidity of

4 Tekinalp, p.541,542.
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non-registered agreements of this kind mayin future perhaps raise the
guestion how such contract shall be defined.

IV. Particular Aspects

A. Reporting

Sec. 312 of the German Stock Corporation Act regarding the intra-
group reporting of the controlled company onits relations with the cont-
rolling company is designed as an instrument for the protection -not the
control!- of the daughter company and for this purpose only! The report
hasto disclose the performance ofthe control for the benefit of the daugh-
ter. Contrary to the first impression, this report ("Abhiingigkeitsbericht™)
Is intended to serve the interests of the controlled company, not the ef-
fectiveness of the control exercised by the parent. This seems to be a bit
different in Turkish law, where the function of the report appears more
ambiguous®: On the request of each board member ofthe controlling (!)
company the chairman of the daughter'sboard of directors hasto forward
areport providing information about the controlling company's finance
and corporate group affairs (TCC Art 199 (4)). This approach shows
that the report is intended to serve both: the effectiveness of the group
organization and the protection of the daughter, whilst the German law
exceptionally focusses on the latter: The protection issue.

B. Disclosure

Some words about the disclosure requirements in TCC Art 198. At
first glance this provision reminds of the mandatory disclosure in sec.
20 of the German Stock Corporation Act, which is, today, completely
overshadowed by capital markets reporting obligations. Apparently the
multistage disclosure concept of TCC Art. 198 (S, 10, 20 percent ete.)
tries to serve different purposes: Corporate law as well as securities and

> Seealsoin this book, G.Okutan Nilsson, TiirkSirketlerToplulugu Hukukunun Hedefleri
Bakimindan Islevsel Bir Inceleme ve Ozellikle Hakim Sirketin Bilgi Alma Hakk, pp. 35-
49,
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capital markets law issues. Accordingly, not being familiar with the lat-
ter, I am not prepared to assessing the double functional rule in TCC
Art. 198.

C. Liability of the Controlling Company

The liability due to unfavorable instructions according to TCC
Art. 202 par. 1 is rather close to the liability regime in a German "jakti-
scher Konzern':

Influence as such is not unlawful. The parent, as controlling share-
holder, has the right to appoint members of the supervisory board and
can provide guidance regarding commercial transactions entered into by
the daughter. However, exercising this influence potentially contradicts
the idea ofa separate legal entity with a separate management. German
legislation tried to deal with this conflict of interests through two pro-
visions. Sec. 311 Stock Corporation Act limits the de facto control by
providing that, in the absence ofa control agreement, a controlling com-
pany may not exercise its influence in a way that causes the controlled
corporation to enter into or refrain from entering into transactions to
its disadvantage without compensating this disadvantage by adequate
and timely payment. If the controlling company fails to compensate the
disadvantage, the controlled company and its shareholders are entitled to
sue the parent company for damages (Sec. 317 Stock Corporation Act).
In 1999, for example, the Federal Court ofJustice held that the "de facto
control™” ofa parent company is not exercised legitimately if the parent
company tries to keep all accumulated tax advantages for itself and does
not share these advantages with the daughter company'.

D. Minority Shareholders' Protection

a) Similarly close to the German concept is the derivate suit of sha-
reholders and creditors pursuant to TCC Art. 202 par. Ib (see for the

6 BGH,Judgment ofMarch 1, 1999, Case Il ZR 312/97 (BGHZ 141, 79).

v
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German law Sec. 309 [4] in conjunction with sec. 317 [4] Stock Corpo-
ration Act).

A remarkable difference can, however, be seen in the subsequent
provisions providing two weapons against excessive control:

Within the shareholders' derivative suit the court can decide
that the plaintiff's shares have to be acquired by the controlling
company (TCC Art. 202 par. 2), and

the opposing minority shareholders may even have an enforce-
able right for compensation or purchase of shares (TCC Art.
202 par. 2).

In Germany, the second -a right to withdraw from the controlled
company- has a legal hasis in the contractual group only. I am, however,
not concerned about eventual abuse of this legal remedy in Turkey. This
Is different with the competence of the court to decide upon the acqu-
Isition of shares in derivative suit proceedings (TCC Art. 202 par. Ib).
Considering that 100% control promises the privilege of full control, I
am wondering if in particular situations this provision might be favorab-
le not to the shareholder but to the controlling company. | am asking
myself: May under particular conditions this promise for shareholder
protection turn out as a "Greek gift'@penalizing shareholder activism?
May this rule be used by the defendant -the controlling company- for
squeeze out strategies: molesting the minority and acquire their shares if
they dare to go to the court? Or is this concern too pessimistic?

b) Regarding the shareholders' access to intercompany informa-
tion, TCC Art. 200 provides downstream insights to the shareholders
in a controlling company. In Germany we would say: This goes without
saying, as long as the information is relevant to the shareholders. The
vice versa question about information of minority shareholders in the
dependent company has not been answered by the code.
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E. Responsibility on the Principle of Trust?

TCC Art. 209 specifies that in cases where a controlling company
by the level of its group reputation inspires confidence to third persons
(particularly consumers), it shall be liable for the consequences. It
IS obvious that this provision is inspired by three Swiss Federal Court
decisions about "Konzernvertrauen" asa hasis for liability7. The concept,
however, is rather vague regarding both its legal requirements and its le-
gal consequences. Does this mean piercing the corporate veil in cases of
lacking transparency? Does it mean a daim for performance or liability
for damages of contracting parties in disappointed trust cases? | am sure
that this provision will inspire the academic world. | am, however, not yet
sure if it will be beneficial to business life.

V. Conclusion

It seems obvious that the last word on the newTCC company group
law cannot be spoken today. | am, however, positive that it will keep its
promise for the future performance of the company law. It is a master-
piece. 1n comparison with the German law the main difference may be
that the Turkish code concerns itself more with the position of the cont-
rolling company, whereas the German concept is mainly inspired by the
protection issues.

7 (Swiss) BGE 120 (1994) II, 331 = AktG 1996, 44 (Swissair); BGE 124 1l 297
(Musikervertrieb); BGE 116 Ih 331 (Schweizerische Kreditanstalt); see also V.
Emmerich/M. Habersack,Aktien- und GrnbH-Konzernrecht, 7.Auflage, Munich, 2013, §
302N.13.

Y



Liability for Breach of Trust in Corporate
Groups in Swiss and Turkish Laws

Prof. Dr. Roland von Blirem

I. Introduction

it is an honour for me to speak today at this conference organized
for Unal Tekinalp, with whom we have since many years had excellent
academic and personal contacts.

The subject | have chosen for my presentation connects Pro( Teki-
nalp and rne: He has strongly influenced the creation of the new Turkish
Comrnercial Code, which contains for the first time rules concerning
groups of cornpanies. For rne, the legal aspects of groups of companies
have been arnongst rny favorite academic issues.

In addition, one article of the new Turkish Commercial Code has a
direct relation to rny horne country Switzerland, since TCC Art. 209 has
been strongly influenced by the jurisdiction of the Swiss Federal Court in
afarnous case known as the "Swissair case'

I will therefore deal in my presentation with the liability for breach
of trust in groups of cornpanies - a subject that our German colleague
Marcus Lutter called 'by far the most difficult question in the field of groups
of companies':!

Emeritus, University of Bem, Faculty ofLaw

! Quoted by Roland von Biiren, Group Law - Which Impulses for Switzerland, in: von
Biren/Emmenegger/Koller (ed.), Rezeption und Autonomie: 80 Jahre tlrkisches
ZGB,Journees turco-suisses 2006, p. 211.
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il. Liability for Breach of Trust - Dogmatic Location

The liability for breach of trust is -as the culpa in contrahendo- a
special legal phenomenon. Its basis is neither contractual, nor the conse-
guence of an unlawful act.

A contractual liability is based on a conscious contact, on a willful act
between two or more parties.

An unlawful act is committed by one party by coincidence without
the consent of the other party.

A liability for breach of trust is only given, ifa special relation exists
between two subjects, which is neither based on contract, nor the conse-
guence of an unlawful act.

The liability for breach of trust is the consequence of confidence
created in somebody's mind, who is relying on such confidence and is ac-
ting accordingly, but his trust is then disappointed and thereby he suffers
a damage. Tosay it in clear and simple words: Liability for breach of trust
Is nothing else that an application of Article 2 of our (and your) Civil
Code, namely a"behavior acting against good faith'

The subject of this presentation concerns a special case of liability
for breach of trust, namely the situation, where the confidence has been
created by a group of companies.

First we shall deal with the legal situation in Switzerland and then
look into the new article 209 of the Turkish Commercial Code. Finally,
we shall compare the two legal systems.

111. The Swiss Solution

The discussion on the liability for breach of trust in groups of com-
panies was launched with the Swissair-decision of the Swiss Federal Co-
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urt? in the year 1994, even though earlier decisions have already shown
the way to this result®

The facts* An affiliated company of the Swissair-group emphasized
In its advertising the fact that it was part of the Swissair-group. On its
stationary and in advertising material, it used the signature and the logo
of Swissair (i.e. the Swiss flag). in addition, the company made inter alia
the following statements:

"We are a company of the Swissair-Group.  Wherever
our company name appears, Swissair stays below and behind.
Our company is legally independent, but is working based on the
same principles as our mother company. It is obvious that this has
consequences concerning our internationality, hospitality, care
and reliability."

Based on these statements, the plaintiff made certain decisions,
which led to a damage.

The Swiss Federal Court came to the conclusion that a liability ba-
sed on contract® and a liability based on an unlawful act® was in this case
not applicable. It held that the reference made by the affiliated company
to the Swissair-Group and its business principles created a hasis of trust
comparable to the particular relationship (“'rechtliche Sonderverbindung"),
which exists during a contractual negotiation. The Swiss Federal Court
therefore based its decision in analogy on the principle of culpa in contra-

> BGE 12011 331

3 For further details see A. Vogel, 'Neuere Tendenzen im Kozern(haftungs)recht’, R. J.
Schweizer/H. Burkert/U. Gasser (ed.), Festschrift far Jean Nicolas Druey zum 65. Geburt-
stag, Zurich, 2002, p. 608 ss.

“For details see R. von Biiren, Schweizerisches Privatrecht Bd.VIII/ 6 Der Konzern, 2nd ed.,
Basel, 2005, p. 187 ss.

> CO111.

6 CO41.
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hendo’ which is nothing else than an application of Article 2 of the Swiss
Civil Code® (abuse of good faith)®.

The reaction of the Swiss doctrine to the Swissair-decision was Vi-
olent®. Some authors criticized it fundamentally as a destabilization of
the successful institute of groups of companies; others over interpreted it
as an opening of Pandora's box and proposed to delete in the future any
reference to a mother company. Only a few warned that this case should
not be extrapolated.

Those fewwere right, because the Swiss Federal Court had soon the
opportunity to clarify its position in other cases!!. It became clear that
the sheer mentioning of the fact, that a company was part ofa group of
companies was not sufficient to create a concrete hona fide expectation of
a certain future behavior of the mother company. It needs more, namely
the creation ofa specific and sufficiently concrete expectation ofa certa-
in future behavior!?

The Swiss Federal Court clarified another point: There is no room
for a liability based on trust, ifa contractual relation exists between the

parties.

The Swiss Federal Court went even further and stated that a liability
based on trust can only be given, ifa contractual solution is under the

" BGE 120 11 335 E. Sa. Astatement repeated in BGE 123 111 220 E. 4e.

& H. Honsell, Basler Kommentar zum Schweizerischen Zivilgesetzbuch Bd.1, 3rd. ed., Basel,
2006, N. 17 s. to Art. 2 ZGB.

° The application of the liability based on culpa in contrahendo was clearly confirmed in
the next decision BGE 123 111 220, Erw. 4e.

10 For detailed quotes see R. von Biiren, Schweizerisches Privatrecht, Bd.VIII/6, Der Kon-
zern, 2nd ed., Basel, 2005, p. 196 ss.

1 BGE 123111 220; BGE 124 111 297; BGE 133 111 449; BGE 134 111 390. For other ca-
ses see P. Nobel, 'Patronatserklarungen und ahnliche Erscheinungen im nationalen und
internationalen Recht€p Personalsicherheiten, Berner Bankrechtstag, Bd. 4, Bern, 1997, p.
64 s.; B. Burg /H. C.von der Crone, 'Vertrauenshaftung im Konzern', Schweizerische Ze-
itschrift fir Wirtschaftsrecht (SZW/RSDA), 2010, p. 417 ss.; G. Glindogdu, Das tiirkisc-
he Konzernrecht im Lichte des schweizerischen und deutschen Rechts, Frankfurt an1 Main,
2014, p. 364 ss.

12 BGE 124 111 297 Erw. 6a; BGE 121111 350 Erw. 6¢; BGer 4A 306/2009 Erw. 5.1.
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given circumstances not possible (e.g. because the group is refusing such
contract) and if (in addition) it would be unacceptable for the third party
to abandon the specific business relation'®. The Court clearly stated that
there is no liability, if instead of trusting that a certain performance or
service would be rendered, it would have been possible to fix such per-
formance or service based on a contractual obligation. The Swiss Federal
Court emphasized that the liability based on trust should not erode the
institute of contracts and should not lead to an unlimited liability open
for naive citizens'*.

So far, it can be noticed that the jurisdiction of the Swiss Federal
Court has since the Swissair-decision considerably sharpened the con-
ditions, which must be fulfilled, in order that a liability based on aroused
and deceived trust is granted.

1V. The Turkish Solution

Article 209 of the Turkish Commercial Code states:

"In situations where the reputation that a corporate group
has built up in public or among consumers has reached such a le-
vel as to inspire confidence, the controlling company is responsible
for the trust that isinspired by the use of that reputation.'®

¥ BGE 133ili 449, Erw. 4.1.

n BGE 134 ili 390.

> Translation by Unal Tekinalp in: 'Liability for Breach of Trust in Corporate Groups'
S. Grundmann/B. Haar/H. Merkt et al. (ed.), Festschrift far Klaus J Hopt zum 70. Ge-
burtstag am 24. August 2010: Unternehmen, Markt und Verantwartung, Vol. 1, Bedin/
New York, 2010, p. 1431. The translation made by Gl Okutan Nilsson in: 'The Law
of Group of Companies Under The Draft Turkish Commercial Code’, R. von Biiren/S.
Emmenegger/T. Koller, Rezeption und Autonomie: 80 Jahre tlrkisches ZGB, Journees tur-
co-suisses 2006, Berne, 2007, p. 199, slightly differs: "Where the reputation of the group
hasreached such a level that it creates trust in the public or consumers, the mother company is
liable for the trust raised by the use of such reputation.”
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According to Unal Tekinalp (who is the father of the new Turkish
Cominercial Code), the following conditions have to be fulfilled, in or-
der to create a trust liability in the context of company groups*®.

A. Existence ofa group of companies in the relationship

According to Unal Tekinalp "at least one of the parties in the rela-
tionship must be a corporate group in the sense provided under article
195" of the Code?".

This wording could be misinterpreted, but | assume that Tekinalp
meant that in any case the liable party has to be a member ofa group of
companies and not the party suffering a loss. Otherwise there would be
no case ofliability incurred by a group of companies.

B. The Group must have a publicly recognized
reputation, which does inspire confidence in the
community or among consumers

Tekinalp has made a clear statement concerning this prerequisite:

"If a group does not have a public reputation at all or if that
reputation is not one that inspires confidence in a community or
among consumers, then there can be nogroup liability."

Whether the reputation has reached this degree of confidence, has
to be determined ona case-to-case basis®®.

Some authors have criticized this prerequisite of public reputation.
Gundogdu?® e.g. rejects the necessity that a group must have a publicly
recognized reputation with the argument that a group without publicly

6 Tekinalp, p. 1436 ss.

7 Tekinalp, p.1436.

18 Tekinalp, p.1438.

19 Justification to the Draft, p. 114.

20 Glndogdu, p. 369 Rz. 613 and p. 372 Rz. 619. In footnote 1239 on p. 369, Glndogdu
discusses the question, whether in this case Art. 2 TZGB should be applied. He seems
to reject this with the argument of Art. 209 constituting lex specialis.
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recognized reputation could not be held liable under Article 209, even
though this group would have created trust and deceived this trust there-
after, thereby creating a loss for a third party.

it is important to note, however, that a general confidence created
in the public is in any case not a sufficient hasis fora liability. it has to be
a special confidence created by a group of companies in a specific case,
a confidence which induces a third party on a bona fide hasis to a certain
behavior, which then leads to a damage.?

Or, as Okutan Nilsson puts it:??

“Theliability, however.,is not caused by the deception of this general trust
in the good reputation of the group, but by the deception of another type of
trust, i.e. an expectancy and belief that the mother company shall act in a cer-
tain way with regard to the contract concluded with the daughter company."

And even more clearly:

"Such a special trust is created when the mother company
acts (or refrains from acting) towards a person in a way which
raises a legitimate expectancy and belief in that specific person,
that the mother company shall act in a certain way with regard
to the contract concluded with the daughter company. ... If the
mother company does not live up to such expectancy, such trust
can be deemed to be abused."??

it will be interesting to see, how Turkish Courts will apply this pre-
requisite of "a reputation inspiring confidence in a community or among
consumers". This criterion might be difficult to measure and might create
problems of justiciability.

I Gundogdu, p. 376s., Rz.629 and 630.
?2_ Okutan Nilsson, p. 202.
28 Okutan Nilsson, p. 203.



Comparative Corporate Group Law
78 Co,ifcreucc i1 Houour of Pmf D,@Unal Tekinalp on His 80'* Birthday

C. Thegroup of comnpanies must have made use of
qualified trust

Thelustification to the Draft?4 states:

"The pivotal concept is the 'use of reputation’. If there is no
use, mere ‘membership to the group’ will not lead to liability. (...)

The use of reputation should be assessed according to the facts of
the case."

Tekinalp?® refers in this respect to the jurisdiction of the Swiss Fede-
ral Court, which stated that the mere fact that a company is a member of
a group -even if this fact is emphasized in advertising- does not make the
mother company responsible for the debts and performance obligations
of that company. It needs more to create aliability based on trust. Okutan
Nilsson has made the following statement in this respect:

"in order for this to happen, the mother company must have
committed an act or must have refrained from action in a way
that would create expectance in the third party about the future
conduct of the mother company." %

"This means that the reputation of the group must be used
in a way that will raise further trust in the consumers, customers
or other business partners to affect their behavior, especially to
induce them into entering into a contract with #/ie daughter com-
pany.'2

That means that the mere use of reputation cannot be the ground
for claims against the mother company. It is legitimate that a group of
companies profits of the reputation it has created, as long such use is not
inducing a third party to an act or an omission, which leads to a damage.
Claims may therefor only be made, if the mother company (or another
member of the group) abuses of the special trust, which has, by purpose,

24 Justification to the Draft, p. 476.
2 Tekinalp, p. 1442.

26 Okutan Nilsson, p.202.

2T Okutan Nilsson, p. 200.
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been created in the third party. So"use of reputation” rather means "abu-
se of reputation':28

A difficult question has so far remained unanswered: Who is liable
in a franchise system, if the franchisee abuses of the trust created by the
franchisor? Is the franchisor liable, even though the franchisee has abu-
sed of the trust created by the franchisor? In my view (which is a Swiss
view), Article 2 of the Civil Code should be applied in this case. The con-
sequence of this would be that the franchisee should be liable, because he
has acted against good faith and not the franchisor, who has created trust,
but not abused it. The Turkish view might be different, if not the general
rule of Article 2 of the Civil Code is applied, but the specific provision
(the "lexspecialis™) ofArticle 209 ofthe Turkish Commercial Code. The
courts will sooner or later have to decide this point.

D. The use Of qualified trust must have caused a loss

The use, the group of companies has made of its qualified trust,
must have caused a loss. It goes without saying that it must have come to
this loss based on adequate causality, i.e. the loss must have occurred due
to the trust created with a third party by the group of companies.

V. Conformities and Differences

According to Unal Tekinalp, the rulings of the Swiss Federal Court
have had an influence on the content of Art. 209 of the Turkish Com-
mercial Code®. It is therefore interesting to compare the Swiss with the
Turkish solution.

A. Conforinities

It is obvious that in the following three points the Swiss and the
Turkish solutions are congruent:

28 Okutan Nilsson shares this view, see Okutan Nilsson, p. 203.
29 Tekinalp, p. 1434s.
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1. Company belonging to agroup of companies

Per definition, a liability for breach of trust in corporate groups can
only exist, If the trust has been created by a company belonging to a gro-
up of companies.

2. Trust

No liabilitywill occur, when a group of companies is not making use
of its reputation at all or if it is a legitimate use, even if this reputation is
publicly recognized and has achieved a level to inspire confidence in the
community or among consumers, as the Turkish law requests.

Therefore, a specific act (or omission) by the group of companies,
abusing the trust created, is required both in Swiss and in Turkish law.

3. Loss

The trust created by a group of companies must have been the hasis
fora business transaction bya third party. This business transaction must
have resulted in a loss, which has been caused in adequate causality by
the trust, on which the third party has relied on.

In two other aspects, the Swiss and the Turkish solution differ:

B. Differences

1. Publicly recognized reputation

Contrary to Turkish law, the Swiss jurisdiction does not request
that a group of companies enjoys a publicly recognized reputation as a
prerequisite for a group liability based on trust. Any group of companies
-whether famous or unknown- is falling under a liability, if the other
criteria (i.e. creation oftrust, abuse of this trust and damage) are fulfilled.

By this jurisdiction, the Swiss solution avoids a problem, which
might arise in the application of article 209 in Turkey, namely that a
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group of companies without publicly recognized reputation will not be-
come liable, even if this group of companies does create trust and does
deceive such trust, leading to a loss fora third party.Asa result this means
that -for the same acts or omissions- groups with a publicly recognized
reputation will become liable, whereas groups of companies without
reputation can act against good faith without having to suffer sanctions.
It might be that the Turkish Courts could in this case apply the funda-
mental principle of Article 2 of the Civil Code instead of Article 209, yet
by this ignoring the principle of "lex specialis':

2. Qualified trust

In Turkish law, the publicly recognized reputation of a group of
companies rnust have achieved a level to inspire confidence in the com-
munity or among consumers (“qualified trust").

Tekinalp says:*°

"Qualified trust' is a trust based on widely held opinions
that have grown up in a community or among consumers ...
when that group's reputation reaches a level where it inspires
condirdence”

According to Tekinalp's opinion qualified trust is a general impres-
sion grown in the public over time. The following statement of Tekinalp
shows this clearly:3!

"This trust is not in a particular person, nor is it due to a
particular relationship, nor is it inspired by various actions or
statements, ... or limited to-a particular context. In fact it is not
individual at all, but is general. Generality is the primary feature
of qualified trust."

The Swiss approach is different: It is not the general impression
made by a group of companies which counts, but the specific behavior
of a group of companies creating specific expectations in a specific

30 Tekinalp, p. 1440.
31 Tekinalp, p. 1441.




Comparative Corporate Group Law
82 Colifcrcllce in HoulOur of Prof. Di: Unal Tekinalp oi1 His son Birthday

case. These specific expectations inust lead the recipient on a hona fide
hasis to a behavior, which results in a loss, for which the group of compa-
nies becomes liable.

Interesting seeins to 1ne in the Turkish solution the following con-
sequence: Even if a group would fulfill the criterion to have a publicly
recognized reputation and would therefore in principle fail within the
scope of article 209, there would be no group liability, if this group (even
though possessing a publicly recognized reputation) would not inspire
confidence in a community or among consumers. The Turkish jurisdic-
tion will have to clear this point.

C. Conclusion

Contrary to Article 209 of the Turkish Commercial Code, the lia-
bility ofa group of companies in Swiss law does not require that a group
of companies enjoy a publicly recognized reputation.Any group of com-
panies becomes liable, ifa company within that group creates a specific
expectation (by act or omission) concerning a concrete behavior of the
group, which on a hona fide hasis leads the recipient of such information
to a behavior, which results in a damage. The trust created is -contrary to
Turkish law- not of general nature, but is a concrete trust depending on
the specific recipient and the concrete circumstances.

So the liability ofa group of companies in Swiss law is on one side
larger than the Turkish solution, because any group of companies -even
without publicly recognized reputation- may become liable.

On the other hand, the liability according to Swiss law is narrower,
because a liability will only be given, if the trust created with a third party
in an individual case and under specific circumstances is then disappo-
inted and leads to a loss. In addition, according to the jurisdiction of the
Swiss Federal Court, agroup will not become liable, if it would have been
possible for the third party to clarify the situation byfinding a contractu-
al solution with the group of companies. This would be an application of
the principle established already in Roman law, namely*caveat creditor':
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In his welcome address at the occasion of theJournees turco-suisses
2006 in Bern, Dean Cottier said:

"Law is a continuing process. The Code is just a starting point. Interpre-
tation is determined by the context which inevitably varies."

In that sense, it will be most interesting to see, how Turkish Courts
will apply TCC Art. 209 in the future.

V1. The Cooperation between Switzerland and Turkey
- A Success Story

This discussion shows that the cooperation between Turkey and
Switzerland is nota one-way road: Turkey has adopted the main prin-
ciples of the Swiss Civil Code and has been inspired by Swiss trademark
law, the law on unfair competition and even to a certain extent by the law
on mergers.

But Swiss legislation, jurisdiction and doctrine may profit also from
recent developments in Turkish law, especially in this special field of lia-
bility for breach of trust in groups of companies. It might well be that the
jurisdiction of the Swiss Federal Court might be influenced by Turkish
law and provide new insights in an area which is far from being finally
decided.

Here the activities of Unal Tekinalp -an old friend of Switzerland
and a highly appreciated colleague of his Swiss counterparts- have
certainly contributed to this academic discussion. And even more: His
friendship -including that of Guléren Tekinalp- will always remain in
our good personal memories of Turkey and hopefully last fora long time
in the future.
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Prof. Dr. Huseyin Ulgen

Degerli Hocam, Sayin Prof. Dr. Unal Tekinalp, Sayin Konuklar,

Karsilastirmali Sirketler Toplulugu Hukuku, 80. Yas Ginlnde Prof.
Dr. Unal Tekinalp'e Saygi Konferansi'nin Avrupa Birligi'nde Sirketler
Toplulugu Hukuku Boliimii'nde oturum baskanligi gorevini deruhte
etmenin gururunu ve onurunu tastyorum.

Bu konferansin TUrk Ticaret Hukuku'nun biyik bir Hocasina say-
g1 ginl olarak diizenlenmesine katkili olan Istanbul Bilgi Universitesi
Hukuk Fakiiltesi'ne ve sayimn Prof. Dr. Gul Okutan Nilsson'a tesekkiir
ediyorum.

Sayin katilimcilarimizin izni ile ¢ekinerek de olsa sayin Hocamiz
Unal Tekinalp hakkinda bir-kac s6z soylemek isterim. Cekinerek diyo-
rum, ¢iinkii sayin Tekinalp hakkinda konusmak, onun 6zelliklerini ve
niteliklerini dile getirmek sayin Tekinalp'in takdiri anlamina gelebilir ki
buna ben mezun degilim. Bu sebeple 6zellikle kendilerinden af dileyerek
ylksek izinlerinizi istirham ediyorum.

Sizler biliyorsunuz, herkes biliyor, bitin Turkiye de biliyor ki sayin
Tekinalp, Turk Ticaret Hukuku'nun en 6nemli ismi ve yeni Turk Tica-
ret Hukuku'nun kurucusudur. Adalet Bakanligi Tiirk Ticaret Kanunu
Komisyonu'nun Baskanligi gorevini (olaganiistii bir ¢alisma ve basari ile)
ifa etmistir. Kim ne derse desin yeni Turk Ticaret Kanunu'nun temelini
olusturan Tasar1, "Tekinalp Tasaris1" olarak anilacaktir. Hocamiz (yeni)
TTK yirirlige girdikten sonra da yeni diizenlemenin/ diizenlemelerin
bilimsel gevrelere, yarg: cevresine ve topluma yansitilmasi igin biiyiik
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ugras vermis ve yaymlar yapmistir. Bu baglamda "Sermaye Ortaklarinin
Yeni Hukuku, Degisiklikleri ve Ikincil Diizenlemelerle Guncellestirilmis
3. Basi, Vedat Kitapgilik Istanbul 2013" ve Poroy ve Camoglu ile birlikte
kaleme aldiklar1 "Ortakliklar Hukuku I, Yeniden Yazilmis 13. Basi, Vedat
Kitapgilik, Istanbul 2014'€"'Ortakliklar Hukuku II, Yeniden Yazilmis 13.
Basi, Vedat Kitapgilik, Istanbul 2017" ve Poroy ile birlikte kaleme alin-
mis olan "Kiymetli Evrak Hukuku Esaslari, 5941 Sayili Cek Kanunun
Yorumu ile Gézden Gegirilmis 20. Basi, Vedat Kitapgilik, Istanbul 2010"
ozellikle anilmalidir.

Bu eserler Turk hukuku bakimindan son derece 6nemlidir; bilimsel
degerleri her tiirlii takdirin tizerindedir.

Onemle belirteyim: Tlrk Ticaret Hukuku'nun en buyik ismi, 6g-
rencisi ve ¢iragi olmakla gurur ve onur duydugum essiz Hocam, guizide
insan Poroy'u 2009 yilinda kaybetmistik. Bu sebeple yukarida anilan
miisterek imzali1 eserlerin hemen hemen tamami Tekinalp tarafindan
yazilmistir. Bu konuya baska bir vesile ile biraz sonra tekrar donecegim.

Surasinm1 vurgulayayim: Sayin Tekinalp iilkemizde ayni1 zamanda

sermaye piyasast hukukunun da kurucusudur. 11K Sermaye Piyasasi
Kanunu'nun Taslag1 Prof. Dr. Reha Poroy ile birlikte saym Prof. Dr. Unal

Tekinalp ve sayin Prof. Turgut S. Erem tarafindan hazirlanmistir (Teki-
nalp, Sermaye Piyasasi Hukukunun Esaslari, Nazim Terzioglu Matematik
Arastirma Merkezi Baski Atdlyesi, Istanbul 1982).

Tekinalp'in biraz dnce zikrettiklerimin yaninda, ticaret hukukunun
diger alanlari ile ilgili (banka hukuku, fikri haklar, Avrupa hukuku) yuk-
sek dlzeyde ¢ok sayida bilimsel eseri vardir. Bu asilmasi ¢ok gl¢ eserlerin
hepsi birer basucu eseridir.

Burada sayin Tekinalp'in -yine haddim olmayarak- bazi insani 6zel-
liklerini vurgulamak isterim.

Tekinalp Hocamiz ¢ok yonli bir insandir. Kiltir ve sanata da me-
raklidir. Ailesine (esine, ¢ocuklarina)cok diiskiindiir. Insan olarak ¢ok
hayirhah, iyi kalpli ve merhametlidir.
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Ben, higbir sinav jiirisinde onun asir1 ciddi ve ¢ok titiz olmasina rag-
men olumsuz oy kullandigini -bunca yil beraber ¢alismis bir 6grencisi ve
ciragi olarak- gormedim. Ayrica herhangi bir kisi hakkinda da -ne konuda
olursa olsun- olumsuz agiklamada bulundugunu isitmedim. Universiteye
de ¢cok baglidir. Higbir toplantiya katilmazlik etmemistir. Cikarilan her
armaganda -kime olursa olsun- kendisinin ve muhterem refikalar1 Prof.
Dr. Giiloren Tekinalp'in yazilar1 vardir. Biraz 6nce arz ettigim gibi Poroy
Hocam/Hocamiz artik hayatta degil  Vefatina tekaddim eden devrede
oldugu gibi vefatindan sonra da gerek sirketler hukuku gerek kiymetli
evrak hukuku kitaplarinda Poroy'a ait olan kisimlar1 (s6zde degil 0zde
bir titizlikle) tamamen Tekinalp yazmis; ancak bu kitaplarda Poroy ismi
muhafaza edilmis ve Ortakliklar Hukuku kitaplarinda atif usulii gosteri-
lirken;

Prof. Dr. Reha Poroy tarafindan yazilan kisimlara:

"Poroy" veya "Poroy (Tekinalp/Camoglu), Ortakliklar, ..." seklinde
yollama yapilmasi gerektigi belirtilmistir.

Ortakliklar Hukuku kitabinin 6nséziinde yer alan "... 2011 tarihli
Tirk Ticaret Kanunu'na uyarladigimiz elinizdeki basiyr Turk Ticaret hu-
kukunun unutulmaz ve mimtaz simasi hocamiz rahmetli Poroy'un adini
koruyarak ve yazdigi kisimlart yenileyerek devam ettirebildigimiz igin
mutluyuz" seklindeki satirlar ve Kiymetli Evrak Hukuku kitabinin arka-
sinda kendi 6zge¢misini aciklarken kullandigi"... 2009'da kaybettigimiz
Turk Ticaret Hukuku'nun miimtaz simasi ve kitabin kurucusu olan Prof
Poroy'un bu degerli mirasin1 devam ettirmek icin 6zel caba gosteren Teki-

nalp..:" ifadesi gerek Hocaya gerek (ortak) esere sevgi, saygi ve vefakarlik
gosteren anlatimlardir.

Ben, bu satirlar1 okurken higbir zaman gézyaslarima hakim olama-
dim. Bu satirlar bu olaganiistii diizeye sahip eserleri olusturan {istiin bilgi
ve caliskanligin hangi temeller {izerine oturtuldugunu gosteriyor: Sevgi,
saygi ve vefakarlik ... GOnllden gelen sevgi, saygi ve vefakarlik...
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Bu duygular bir bilim insaninda en basta bulunmasi gereken asil
hasletlerdir. Boylesi hasletler ahvali adiyeden basit anlatimlar ile ortile-
mez ve bu hasletlerden yoksun davraniglara highir mazeret bulunamaz.

Bizler Tekinalp Hocamiza minnettariz; minnettariz Istanbul Uni-
versitesi Hukuk Fakdultesi'nin, Ticaret Hukuku Kdarstst'ntn/ Anabilim
Dalinin, muntesiplerinin, bizlerin itibarina itibar kattigi icin...

Almanlarin bir s6zi vardir:
"Die Tatsachen ziihlen"

Olgular/gercekler gosteriyor.



Trends and Developments in Europe on
Corporate Groups: Towards the Recognition
ofthe Interest of the Group?

Prof. Dr. Pierre-Henri Conaec

Member States of the European Union (EU) have conflicting views
on the legal regime of corporate groups. Some Member States recognize
that corporate groups constitute a singl€» economic entity and, as in or-
der to provide flexibility in the management of the group, recognize that
there is an interest of the group like the social interest of each company.
The concept ofinterest ofthe group can be understood as:"The standard
generally applied, at least for solvent companies, is that a disadvantage to
the subsidiary is acceptable provided that it is in the "interests of the group'.
This form of words emphasises a common interest of the subsidiary and the
parent or other companies in the group. It recognizes that some disadvantage
or damage may be inflicted by the parent upon a subsidiary in the name of the
interest of the group of which it is part." without providing an immediate
and proportional compensation.! Recognizing the interest of the group
provides more flexibility to the management of corporate groups. it does
not mean that there is no protection for minority shareholders and credi-
tors as Companies Act can include protective rneasures. Recognizing the
interest of the group is certainly nota license to steal cornpany's assets
or to allow tunneling. However, in those Member States, the balance is
tilted towards flexibility of the rnanagernent of the group.

Professor at the University of Luxembourg, LLM (Columbia Law School), ECGI Rese-
arch Associate. Former member of the Reflection Group on the Future of EU Company
law. Member of the Informal Company Law Expert Group (ICLEG). Chair of the Euro-
pean Model Company Act Group (EMCA).

! ICLEG, Report on the recognition of the interest of the group, October 2016., p. 6.
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Other Member States consider that the social interest of each com-
pany prevails over the interest of the group. They put the emphasis on
the protection of minority shareholders and creditors and prohibit unba-
lanced transactions or subject them to compensation.

1n all cases, the rules developed in each Member State in order to
protect minority shareholder and creditors vary. This is not surprising
since company law reflects deeply rooted cultural preferences and histo-
rical developments. Each Member State is unique.

These differences in the treatment of corporate groups in the EU
reflect different views on the right of the shareholders to influence the
management ofa company and the degree of protection to be granted to
minority shareholders and creditors.

However, there have been a trend both at the Member State and at
the EU level towards better taking into account the reality of groups and
recognizing the interest of the group.

Currently, seventeen Member States recognize the interest of the
group in one way or the other. Most of those Member States recognize
the interest of the group through case law: Belgium, Cyprus, Denmark,
Estonia, France, Ireland, Luxembourg, Malta, Netherlands, Poland, Ro-
mania, Spain, Sweden and the United Kingdom. However, some have
developed a general regime for corporate groups in their Companies
Act: Italy, Czech Republic and Hungary. A minority of Member States do
not recognize the interest of the group. This group comprises essentially
Germany, which has an elaborate regime in its 1965 Companies Act for
public limited liability companies (Aktiengesellschaft or AG) and in case
law for private limited liability companies (Gesellschaft mit beschrankter
Haftung or GmbH).? Several Member States, for various reasons, follo-
wed its model: Portugal, Croatia, Latvia and Slovenia. In this second gro-
up, some Member States have no statutory regime but have developed

2 For a general description in English of German group law, see P. Hommelhoff, 'Pro-
tection of Minority Shareholders, Investors and Creditors in Corporate Groups: the
Strengths and Weaknesses of German Corporate Group Law: EBOR, Vol. 2 Is.1, March
2001, p.61.
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case law which prohibits, limits or simply ignores the taking into account
by companies of the interest of the group to which they belong: Aust-
ria, Bulgaria, Greece, Finland, Lithuania and Slovakia. Some countries
outside the European Union have also been influenced by the German
approach, such as Turkey in its 2012 Cornmercial code prepared by a
Commission chaired by Professor Tekinalp.?

Member States which recognize the interest of the group have deve-
loped their own theory, such as the UK or follow the French Rozenblum
approach. The Rozenblum case is a 1985 decision bythe French Supreme
Criminal Court case on abuse of corporate assets (abus de biens sociaux).*
However, its holding also applies to civil liability. In this case, the French
Supreme Court recognized the existence of the interest of the group,
allowing for a company to provide support to another member of the
group, provided that some conditions are satisfied. First, there must be a
"structured" group with capital links. There is no group if the companies
are simply owned by a natura! person. Second, the group must have a
coherent policy. Third, there are conditions relative to the operations.
The financial support provided by the company should not be without
counterpart or break the balance between the respective commitments
of the companies. There is a need for a counterpart but it can be non
monetary and sometimes in the future. 1n practice, courts assurne that
they would be a future counterparty if needed since the company is part
of the group. Fourth and most important, the financial support should

not exceed the financial possibilities of the company supporting it. The
transaction should no put at risk the existence of subsidiary.

There has been a renewed interest in the European Union for the
regulation of corporate groups. There is a debate between the supporters
of Rozenblum doctrine, which is critized as it offers little protection for
minority shareholders, and the German approach which is criticized as
too rigid. However, the trend is clearlyin favour of the recognition of the
interest of the group. Several Member States have adopted legislation or

5 Articles 195-209 of the Turkish Commercial Code.

* Courde Cassation - Cass. erim 4. 2.1985,JCP/E 1985, il, 14614 followed by Cour de
Cassation - Cass.com. 12.11.1973, Bull. civ. N Nr. 322.
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their courts have recognised the interest of the group in the recent years.
The trend has even been acceleration in the last five years. This is not
surprising as there is strong academic support, including in Germany, as
well business support, especially in the banking and insurance sectors,
for the Rozenblum approach, sometimes with protections not provided
under French law. Several academic and business working groups have
also called for the adoption ofa regulation of groups at the Member State
or EUlevel.

In addition, there is support for the recognition of the interest at the
EU level of the group by academic working groups and business associa-
tions. In 2011, the Reflection Group on the Future ofEU Company law,
established by the EU Commission, called the Commission to « consi-
der, subject to evidence that it would be a benefit to take action at the EU
level, to adopt a recommendation recognising the interest of the group
». After consultations showed support, the idea was included in the 2012
Action Plan. Subsequently in 2016, he Informal Company Law Expert
Group (ICLEG), established by the Commission, published a "Report
on the recognition of the interest of the group':®

The regulation of corporate groups has raised significant interest
in the Member States in the recent years and has led to a more general
recognition of the interest of the group (I). This interest for corporate
groups has also been echoed at the EU level (II).

I. Trends and developments on corporate groups at
the Member State level

Legislative developments as well as court decisions in the Member
States in the last years have lead to a more general recognition of the in-
terest of the group in Europe (A). The European Model Company Act
(EMCA), published in 2017 by academics and practitioners, also inclu-

> The report is available at this address: https:/papers.ssrn.com/sol3/papers.
cfm?abstract id=2888863.
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des a specific chapter on groups and recognizes the interest of the group

(B).

A. Legislative and case law developments

Legislative developments (1°) and court decisions (2°) in the Mem-
ber States have led to a more general recognition of the interest of the
group in the recent years.

1. Legislative developments

Italy introduced in 2003 a legislation on corporate groups which
built on existing case law. The Italian Civil code includes criteria to iden-
tify a group unitary direction which will then be subject to special rules
facilitating its management but also providing additional protections.® in
order to identify a group unitary direction, there must be instructions of
the parent company, cash-pooling, internal governance codes, veto rights
of the parent, close contractual relationships. The Civil code recognizes
the interest the group but provides for special protection. Minority sha-
reholders benefit from a sell-out right when direction by the parent is
established or ends, significant change in the activity or the stnicture of
the subsidiary occur, or there is an abuse by the parent company.’ Credi-
tors are also protected since intra-group loans are subordinated.

In 2014, a new Commercial code entered into force in the Czech
Republic and replaced the one adopted after 1989. The former regulati-
onon groups was inspired by German law. The new code now recognizes
the interest the group on the Rozenblum model. However, the Czech
legislator adopted a general regime with several provisions inspired by
German law. For instance, there is a right of the parent company to give

® See, P. Montalenti, 'Conflitto di interessi e amrninistratori: in Montalenti, Societa per
azioni Corporate Governance emercati finanziari, Milan, 2011, 150 ss. See also, Umberto
Tombari, Diritto deigruppi di imprese, Giuffre, 2010, 213 pp. For the situation before the
2004 reform, See. | Gruppi di Societa, Rivista delle Societa, A. Giuffre editore, 1996.

L Art. 2497-quarter of the Italian Civil Code. See P. Fasciani, 'Groups of Companies: The
ItalianApproach@ECFR, VVol. 4 Is. 2,July 2007, p. 195.
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instructions to subsidiaries. Also, a dependency report is to be establis-
hed by the subsidiary. However, contrary to Germany, at least currently,
the report is accessible to minority shareholders. Finally, minority share-
holders benefit from a sell-out right in case of "significant deterioration
of the situation of the minority shareholder" or "considerable damage on
the shareholder"

2. Case law developments

Case law developments in the Member states go in the same direc-
tion. In Poland, the Szczecin court of appeals held in 2009, in a criminal
action, that directors ofa subsidiary were released of liability for intra-
group transactions unfavourable to the subsidiary by using the Rozenb-
lum approach.? In Spain, academics called fora similar evolution.°A2012
decision of the Supreme Court held that in insolvency proceedings, the
validity of intra-group transactions have to be analysed as "group tran-
sactions and the existence or not of a damage has to take into account
the existence of the group':*° Then, in 2015, the Spanish Supreme Court
adopted explicitly the concept of interest of the group.*! In 2015, the
Estonian Supreme Court also recognized the interest of the group follo-
wing the Rozenblum approach.'?

These developments in the Member States are significant and all
point towards a better recognition of the reality of groups. Similarly, the
European Model Company Act (EMCA) includes a specific chapter on
groups which follows a similar approach.

8 See K. Oplustil/T. Whidyka, 'Das polnische Konzernrecht - Bemerkungen de lege lata
und delege ferenda', B.Erle/ et al. (eds.), Festschrift far Peter Hommelho.ff zum 70. Geburt-
stag,Verlag Dr. Otto Schmidt, 2012, p.863.

 See, advocatingthe recognition ofthe interest ofthe group and modifications ofSpanish
case and statutory law, especially in line with the Italian approach, M. Fuentes Naharro,
Grupos de sociedades Y proteccion de acreedores, ed. Civitas, 2007, 546 pp.

19 1n the case of nullification of intra-group guarantees in insolvency, Juzgado de lo Mer-
cantil, 8 November 2011 (JUR 2012/335836), and Supreme CourtJudgement (Civil,
sec.la), 8 November 2012 (RJ 2013/901).

1 Tribunal Supremo. Sala de lo Civil Sede, Recurso n°695/2015, 11 December 2015.
12 Estonia, Rugikohus Tsiviilkoleegium, n°3-2-1-129-15, Tartu, 24. November 2015.
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B. The European Model Company Act (EMCA)

The EMCA has been developed since 2007 bya group of academics
and practitioners from 22 European Member States.** The purpose of
the EMCA is to offer Member States of the European Union, at a low
cost, a tool for the convergence of their companylegislation that is simul-
taneously flexible and capable of allowing Member States to deal with
new developments in the economy.**It is a bottom-up approach towards
harmonization complementary to the top-down approach of the Euro-
pean Commission. Being inspired by the best solutions in each Member
States, the EMCA should contribute to the circulation of models and
legal transplants in the EU. It is inspired by the US Model Business Cor-
poration Act (MBCA). However, the EMCA is not really limited to EU
Member States. It should also be of special interest for candidate count-
ries to the European Union (Turkey and especially the Balkan countries)
and to other European or neighbouring countries (Russia, Switzerland,
Ukraine ).

TheEMCA recognizes the interest of the group on the Rozenblum
model ( 1°) and provides for a coherent regime for the protection of mi-
nority shareholders and creditors (2°).

1. The recognition of the interest of the group

The EMCA includes a specific Chapter on groups (Chapter 15).*°
The chapter on groups includes a simplified "Rozenblum test" which
adopts ali the conditions except the requirement to have a coherent
policy because this condition was deemed too restrictive. The EMCA
provides for a right of the parent company to give instructions to the
management of the subsidiary, subject to the Rozenblum test, with some

13 The EMCA is  available at: https:/papers.ssrn.com/sol3/papers.cfm?abstract
id=2929348

14 Onthe EMCA see: http:/ /law.au.dk/ en/ research/projects/ european-model-company-
act-emca/

15 The author of this article was the main reporter for the Chapter on groups of companies
intheEMCA.
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exceptions. These exceptions are for independent directors, employee
representatives and directors not appointed by the parent company (e.qg.
directors appointed by the minority) or by the controlling shareholder.
Directors and managers "may" refuse to apply instructions if they violate
Rozenblum test and are liable if they apply those instructions. Contrary to
German law, there is no dependency report by the subsidiary as this was
deemed burdensome and not really useful.

The EMCA makes a distinction between 100% owned subsidiaries
and non 100% owned subsidiaries. Wholly-owned subsidiaries are sub-
ject to a simplified Rozenblum test. The only condition is that the finan-
cial support requested does not to exceed the financial possibilities of
the subsidiary. There is a more elaborate regime for non-wholly-owned
subsidiaries. This idea to treat differently those two types of companies
was expressed first in the 2011 Report of the Reflection Group on the
Future of EU Company Law and subsequently introduced in the acade-
mic debate in 2012 as the key distinction in groups.*®

2. The protection of minority shareholders and creditors

in the EMCA, minority shareholders enjoy special protections
which reflect the state-of-the-art in the EU. They have the right to re-
guest an investigation, induding upstream, like in the Netherlands. The
EMCA provides for a sell-out right if the parent company controls 90%
of capital and votes, or if decided by courts for cause. What constitutes
cause is to be defined by courts as it was difficult to find an agreement on
a definition and it is better to leave this to courts. Conversely, the parent
company has the right to squeeze-out minority shareholders if it controls
90% of capital and votes. This applies in non listed companies.

In order to protect creditors, the parent company is liable, whenever
a subsidiary company, which has been managed according to instructi-
ons issued by its parent in the interest of the group, has no reasonable
prospect, by means of its own resources, of avoiding a winding-up (crisis

6 See, P. H. Conac, 'Director's Duties in Groups of Companies - Legalizing the Interest of
the Group at the European Level', ECFR, Vol. 10 Is. 2,June 2013, pp. 194-226.
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point), if it has not without delay effected a fundamental restructuring of
the subsidiary or initiated its winding-up procedure. If the parent com-
pany acts in contravention with this duty to file for insolvency it shall be
held liable for any unpaid debts of the subsidiary incurred after the crisis
point. Finally, the parent company, if it has managed the subsidiary to
its detriment and in violation of the interest of the group, is held liable
for any unpaid debts of the subsidiary which are the consequences of its
harmful instructions.

The EMCA Chapter on groups introduces a delicate balance betwe-
en the rights and duties of the parent company towards its subsidiaries
and applies a key distinction, which does not exist usually in Member
States legislation, between non-wholly-owned subsidiaries and wholly-
owned companies. Therefore, the EMCA could serve as a model for
group regulation.

The recognition of the interest of the group has become a lus com-
mune in the European Union even if several Member States still follow
the German and Austrian approach. At the EU level, there have also been
some developments in this direction although they are limited.

il. Trends and developments on corporate groups at
the European Union level

Support for the recognition of the group interest and the regulati-
on of groups at the EU level has also been growing (A). The European
legislator has taken some legislative measures in this field although this
remains short ofa more general company law regulation (B). Support
and measures have been essentially focused on the recognition of the
interest of the group.

A. The support of expertgroups for the recognition of
the interest of the group

Several academic working groups have repeatedly been calling for
the adoption ofa corporate group regime at the EU level. Business asso-
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ciations have also supported this idea (1°).Ali EU Commission appoin-
ted expert groups have also been pleading, in some form or the other in
favor of the recognition of the interest of the groups at the EU level (2°).

1. Proposals by academic and business groups

In 2000, the Forum Europaeum Corporate Group Law for Europe
called fora directive establishing a regime for corporate groups.'” This
proposal held that, following the German model, there would need to be
a group declaration bythe parent company.The decision to opt-in would
be taken by the general shareholders' meeting of the parent company.
The proposal recognizes the interest of the group and provides for the
right of the parent company to give instructions to the subsidiary. The
protection of minority shareholders would be decided by shareholders
at the time opt-in. It would consist in the possibility of an exchange of
shares, or sell-out rights or a guaranteed dividend. The protection of
creditors would be assured by the obligation for the parent company to
indemnify losses (only in case of liquidation at the end of the control
period) and wrongful trading.

In 2015, a German speaking group of academics and practitionners
from various Member States, published the Forum Europaeum on Com-
pany Groups (FECG). The FECG called for the adoption ofa directive.
Contrary to the proposal of the Forum Europaeum Corporate Group Law
for Europe, the FECG moved much more away from the German model.
It does not provide foran opt-in and provides for the right of the parent
to give instructions to the subsidiary without any condition. The propo-
sal makes an original distinction between "service companies" and "or-
dinary companies': Service companies have an auxiliary function within
the group and are 100%owned subsidiaries. They may not exceed any of
the EU limits for SMEs. There is an obligation to apply instructions un-

17 Forum Europaeum Corporate Group Law, 'Corporate Group Law for Europe@EBOR,
Vol. 1 1s. 2,June 2000, p. 165.

8 Forum Europaeum on Company Groups, 'Proposal to Facilitate the Management of
Cross-Border Company Groups in Europe’, ECFR, Vol. 12 Is. 2, August 2015, pp. 299-
306.
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less they have the effect of precluding the service company from fulfilling
its obligations falling due within a 12-month-period following the ins-
truction unless the parent provides a guarantee for this same period. It is
the equivalent to a solvency test. In the case of ordinary companies, there
Is a sell-out right for minority shareholers which should be organised by
each Member State. The protection of creditors in all types of companies
would be organised by the application ofa wrongful trading rule.

Another Proposal for the Reform of Group Law in Europe has been
published in 2017 by the European Company Law Experts (ECLE). The
proposal is focused on a standard for dealing with group relations, espe-
cially under the form of related party transactions.®

There has also been business support from various countries and
sectors for the recognition of the interest of the group at the EU level.
For instance, in 2015, the Paris Think Tank Club des Juristes called fora
recommendation at the EU level recognizing the interest of the group.
The report was heavily influenced by the Parmalat case.?° In this case,
there was an intra-group related party transaction where minority share-
holders of Parmalat, a listed company, complained that the French parent
company was hurting its subsidiary. The report called for the adoption of
the Rozenblum test but did not provide for the right to give instructions.
The reason was a fear, actually injustified, that it would open the door to
the liability of the parent companies. The report advocates for a simp-
lified Rozenblum test for 100% subsidiaries. The only condition is that
financial support should not exceed the possibilities of the subsidiary.
There should be a safe-harbour for ordinary related parties transactions
within a group (White List) such as cash-pooling, intra-group loans, ete
... The protection of creditors and minority shareholders should be left to
Member States, as this matter is difficult to harmonize, but should inclu-
de measures of transparency as to the belonging of the group.

¥ European Company Law Experts, ‘A Proposal for the Reform of Group Law in Europe:
EBOR,Vol. 18 Is. 1, April 2017, pp. 1-49.

% See on the Parmalat case, 'A. Pomelli, Related-Party Transactions and the Intricacies of
Ex PostJudicial Review: The Parmalat/Lactalis Case: ECFR, Vol. 13 Is. 1, March 2016,
pp. 73-105.
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2. Proposals by expert groups attached to the European
Coinmission

The 2002 Report of the High Level Group of Company Law Ex-
perts on Modern Regulatory Framework for Company Law in Europe
("Winter Report") established by the Commission recommended the
recognition of the interest of the group.?! It advised against a general re-
gulation of groups but suggested that"Member States should be required to
provide for a framework rule for groups that allows those concerned with the
management ofa group company to adopt and implement a co-ordinated gro-
up policy, provided that the interest of the company's creditors are effectively
protected and that there is afair balance of burdens and advantages over time
for the company's shareholders':22 The report also recommended an inc-
reased disclosure with regard to a group's structure and relations.?® The
2003 Action Plan of the Commission endorsed the proposal of the Win-
ter Report and saw the introduction of such a rule as an important step
towards improved business efficiency and competitiveness. However, it
stressed that appropriate safeguards had to be carefully designed. it conc-
luded that a "jramework Directive to this efject will therefore be presented in
the medium term"?* Yet, the Commission did not act on this proposal, and
except regarding issues linked to takeovers, it did not in general follow up
on the issue of corporate groups.

The idea was introduced again in the Report of the Reflection Gro-
up on the future of EU Company law of 2011 which had been set up by
the Commission after the 2008 financial crisis. The report indicated that
“the parent corporation could be vested with a right but also a duty to manage
the group and its constituent companies in accordance with the overall interest

2t Report of the High Level Group of Company Law Experts on a Modern Regulatory
Frarnework for Company Law in Europe (‘Winter Group Report’), 2002.

22 Winter Group Report, 2002, p.97.

23 Winter Group Report, RecommendationV.2.

1... Comrnunication From The Commission To The Council and The European Parlia-
ment, Modernising Company Law and Enhancing Corporate Governance in the Euro-
pean Union - A Plan to Move Forward, Brussels, 21.5.2003 COM (2003) 284 final, p.
19.



Trends and Developments in Europe on Corporate Groups:
Towards the Recognition of the Interest of the Group? [ConaJc 103

of the group. Some members of the Reflection Group think that the board of
the parent company should have a duty to manage the group only if they cho-
ose to': The Reflection Group also suggested that "The BU Commission
should consider, subject to evidence that it would be a benefit to take action at
the BU level, to adopt a recommendation recognising the interest of the group':
Therefore, the call for EU action was made again.

However, the issue of whether to legislate at the EU level is deba-
ted. On the one hand, there are various arguments against legislating or
adopting recominendations at the EU level. (ine argument is that the
subsidiarity principle implies that this issue should be better dealt by
Member States. There is a fear, especially in Member States in central
and eastern Europe that recognizing the interest of the group, usually
led by a foreign parent company, would open the door to a plundering
of national subsidiaries. Finally, there is the idea that Germany would
not accept an EU intervention. This probably depends on the nature of
such intervention. In addition, most critics of the German system are in
Germany itself and therefore could look at the EU as away to make their
national legislation evolve.

On the other hand, there are arguments in favor of an EU interven-
tion, whether through a directive ora recommendation. The recognition
of the interest of the group at the EU level would simplify cross-border
management of companies, especially small and medium sized enterp-
rises (SMEs). it is currently difficult for companies and lawyers to deal
with many regimes which are not even always clear. The Commission co-
uld adopt a recommendation which could create an impetus for change
at the Member State level. Finally, some large companies, including but
not limited to the financial sector, request such recognition.?

Following the Report of the Reflection Group, the Commission
held in 2012 a public consultation on this issue with drew a large number
of responses. The July 2012 feedback statement noted that: "Over two
thirds of respondents expressed support for BU intervention in the area of gro-

2% See F. Chiappetta/U. Tombari, 'Perspectives on Group Corporate Governance and Eu-
ropean Company Law@ECFR, VVol.91s. 3, August 2012, pp. 261-274.
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ups of companies':2% There was support foran EU intervention essentially
from acadeinics, lawyers, notaries, the financial and insurance sectors, as
well as sonie business associations (Assonime in Italy, BVMW in Ger-
many). From a geographical perspective, there was unsurprisingly stron-
ger support in Member States which have rigid rules (Germany, Austria,
Hungary, Poland, Slovakia) or whose regime is uncertain (Romania).
However, the 2012 consultation cannot be deemed to be very conclusive
since the question was very general and did not mention whether an
EU intervention should take the form ofa directive, a recommendati-
on or some other type of action. Stili, because a majority support had
been expressed, the Action Plan of the EU Commission on "European
company law and corporate governance - a modern legal framework for
more engaged shareholders and sustainable companies"of 2012 decided
to move forward. The Action Plan noted that "The Commission will, in

2014, come with an initiative to improve (the) recognition of the concept of
‘group interest":

The Commission did not come with a proposal in 2014, as this issue
was not a priority at the time, but several initiatives were subsequently
taken in this field.

B. The way towards a recognition of the interest of the
group at the EU level

The existence of the interest of the group has been recognized at the
EU level in a specific but key area of the financial sector ( 1°). However, in
the field of company law there has been no real evolution and the Com-
mission has been proceeding very cautiously (2°).

%6 Question 19. Feedback Statement, Summary of Responses to the Public Consultation
on The Future of European Company Law, July 2012. http://ec.europa.eu/internal
market/ consultations/ docs/2012/ companylaw/ feedback statement_en.pdf.
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1. The incomplete recognition of the interest group in the
financial sector

The interest of the group has been explicitly recognized by the Ban-
king Recovery and Resolution Directive (BRRD) of 15 May 2014.?" This
directive is a key text stemming from the financial crisis of 2008. The
BRRD allows the provision of"intra group financial support™ in a cross-
border situation in the case where one of the parties to the agreement
would face a rapidly deteriorating financial condition.?® As mentioned by
the ICLEG Report, "recital 38 of the BRRD explains why an EU interven-
tion was necessary in this field: "The provision of financial support from one
entity ofa cross-border group to another entity of the same group is currently
restricted by a number of provisions Zaid down in national law in some Mem-
ber States. Those provisions are designed to protect the creditors and share-
holders of each entity. Those provisions, however., do not take into account the
interdependency of the entities of the same group. It is, therefore, appropriate
to set out under which conditions financial support may be transferred among
entities ofa cross-border group of institutions with a view to ensuring the fi-
nancial stability of the group as a whole without jeopardising the liquidity or
solvency of the group entity providing the support”: Those provisions which
needed to be superseded are national company law provisions which eit-
her only take into account the interest of the subsidiary or are not always
clear as to the extent to which the interest of the group can be taken into
account. Given the various interests at stake, the EU legislator decided
to provide clarity for the directors of the subsidiary in order to facilitate
cross-border intra-group support and ultimately financial stability in
the EU. According to the BRRD, a group financial support agreement
shall, amongst other things, specify the principles for the calculation of

21 Directive 2014/59/EU of the European Parliament and of the Council of 15 May 2014
establishing a framework for the recovery and resolution of credit institutions and in-
vestment firms and amending (...), of the European Parliament and of the Council
('BRRD"), OJ [2014] L173/190.

28 Early intervention implies that the financial institution is 'likely in the near future to
infringe the requirements of Regulation (EU) No 575/2013, Directive 2013/36/EU,
Title Il ofDirective 2014/65/EU or any of Articles 3to 7, 14 to 17, and 24, 25 and 26 of
Regulation (EU) No 600/2014' (BRRD,Art 27(1)).
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the consideration for the provision of financial support. Among these
principles, Article 19(7)(b) states that: "each party must be acting in its
own best interests which may take account of any direct or any indirect
benefit that may accrue to a party as a result of provision of the financial
support:' This makes it clear that a subsidiary may take into account its
interest in avoiding the insolvency of the parent and implicitly recognizes
that both interests may be aligned in the interest of the group remaining
solvent as a whole.

The recognition of the interest of the group at the EU level would
also facilitate the application of EU banking legislation adopted after the
2008 financial crisis. Directive 2013/36/EU of26June 2013 on access to
the activity of credit institutions and the prudential supervision of credit
institutions and investment firms (the Capital Requirements Directive
or 'CRD IV') and Regulation 575/2013 of 26 June 2013 on prudential
requirements for credit institutions and investment firms (Capital Requ-
irements Regulation or 'CRR") take a single entity approach of financial
groups, including in relation to risk management. The CRD IV calls the
parent company to be responsible for the organisation and the business
strategy of the group. This implies the existence of an effective control on
subsidiaries. These requirements can create conflicts with subsidiaries
since not all Member States recognize the right of the parent companies
to give instruction to the management of subsidiaries.

Therefore, it is not surprising that legal counsels or chief governance
officers of global financial groups have strongly supported the recogniti-
on of the interest of the group at the EU level to try to limit these conflicts.
For instance, the General Counsel of the Zurich insurance Group argued
that: "[g]iven the importance of an integrated and consolidated group vie ¢
the BU Commission's initiative to improve the recognition of group-interest in
the parent- subsidiary relationship is an important step in the right direction.
Harmonizing the recognition of the interest of the group within the BU would
not only provide helpful and consistent guidance at the corporate level, it wo-
uld also help mitigate the current tensions between regulatory and corporate
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law regimes ...":2° They have been similar call from the German banking
sector, which is not surprising given the rigidity of German company law
on groups.®’

2. The lack of recognition of the interest of the group in
companylaw

The Commission did not immediately act on the 2012 Action Plan
as it prioritized other proposals such as the Proposal of the Directive on
the Single-Member Private Limited Liability Company introducing the
Societas Unius Personae (SUP) of 9 April 2014.3'The proposal on the SUP
related to a significant extent to groups since it dealt with wholly-owned
subsidiaries. in order to facilitate the cross-border operation of groups of
companies, Article 23 of the proposal fora directive introducing the SUP
sought to recognize the right of the parent company "to give instructions
to the management body'@subject to the limitation that they would not
be "binding for any director [of the subsidiary] insofar as they violate
the articles of association or the applicable national law': This provision
was not equivalent to the recognition of the interest of the group sin-
ce the scope of instructions from a parent that bind the management
body ofa subsidiary would be limited by applicable national law. Some

29 Y. Hausmann/E. Bechtold, 'Corporate Governance of Groups in an Era of Regulatory
Nationalism - An Analysis with a Focus of Financial Services Regulation’, ECFR, Vol.
12 Is. 3, October 2015, p. 341.

30 See, D. Weber-Rey and E. Gissing, Gruppen-Governance - das Gruppeninteresse als
Teil des internen Governance-Systems im Finanzsektor, Die Aktiengesellschaft, 2014
Heft 24, 889."Sollte sich auch der Geseztgeber dieser Auffasung anschliessen oder aber iiber
einen langeren Zeitraum untiitig bleiben, wird dadurch - nach Ansicht der Autorinnnen - die
Schaffung eines einheitlichen Konzernrechts auf europiiischer Ebene beglnstigt, moglischer-
weise dringend notwending machen" (I the German legislator were to adopt this view or
would do not act after a long time period, then, according to the authors, the creation
ofa group law at the European level, would be attractive, and probably even urgently
necessary).

31 Proposal for a Directive of the European Parliament and of the Council on single-mem-
ber private limited liability companies ('SUP Directive, Commission Proposal’), Brus-
sels, 9.4.2014 COM(2014) 212 final. See fora comprehensive presentation, ‘The Eu-
ropean Private Company - Societas Privata Europaea (SPE)€ H. Hirte/C. Teichmann
(eds.), ECFR- Special Volume 3,2012,520 pp.
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Member States feared during the negotiation of the directive that it was
a back-door recognition of the interest of the group. It was certainly not.
However, the SUP proposal separately provided for the right of the single
shareholder to fire the general manager at will. This general provision
would have ensured de facto the taking into account of the interest of the
group, to a certain extent, by the management of the subsidiary when the
single shareholder was a legal person.

Unfortunately, the proposal on the SUP faced strong opposition
from notaries, opposed to the cross-border online registration on the
ground of risk of fraud. The proposal also faced the opposition of Trade
Unions who were concerned that the ease of creation of company online
would facilitate social dumping and would allow companies to escape
codetermination.The first risk was real, but it already exists. As to the se-
cond, it was grossly exaggerated. In addition, some Member States did no
like the idea to have one company form harmonized as the SUP, although
the directive made clear that they remained free to keep their non harmo-
nised single-member company form. Despite this opposition, the pro-
posal was adopted in the Council but without the provisions regarding
the harmonised companyform. Unfortunately, and despite support from
many members of the European Parliament, especially from Central and
Eastern Europe, the proposal was blocked in 2016 in theJuri Committee
of the EU Parliament by a coalition of opponents. It was removed by the
Commission on the 24th of October 2017.

In parallel, because the 2012 consultation was not very conclusive,
the ICLEG was asked to produce a report on the recognition of the in-
terest of the group. This exhaustive report was published in 2016. The
ICLEG realised that there would be a reluctance of Member States to
a adopt directive recognizing the interest of the group. The reason are
manifold. The differences between the two main approaches cannot be
reconciled. There is an hostility of Member States towards an EU inter-
vention in substantive company law even if the EU would use the law of
one or some Member States as model. There is also a fear of transfer of
assets to companies in other Member States (creditors' protectionism)
and ofloss of tax substance (tax protectionism). Therefore, the ICLEG
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was very cautious and simply suggested four consensual recommendati-
ons. These recommendations cali for a targeted public consultation and
measure.

The first recommendation suggests that “the Commission should
consult on whether the lack of recognition of the group interest, or the imper-
fect recognition of such interest prevents financial institutions from managing
their subsidiaries cross-border and/or could hamper the proper functioning
the BRRD provisions ongroup support™.The second recommendation calls
on the Commission to consult "'on whether to develop an EU wide regime
on cash-pooling within groups and on what legal form such regime could take
place.

The third recommendation holds that "The Commission should
consult on whether there should be an action at the EU level recognizing the
interest of the group for 100% owned subsidiaries. Such recognition would
take the form ofa safe harbour and could go along the lines of the 'Rozenb-
lum' formula. The consultation should also cover whether this action at the
EU level should be an EU harmonised simplified test stating the conditions
applicable to the safe harbour recognizing the group interest or the content
of the text should be left to Member States. The consultation should cover
whether an action at the EU level should include the right of the parent com-
pany to give instructions to the subsidiary and whether this right as well as
the recognition of the group interest should be an option for Member States or
rather an option for companies themselves.":

Finally, the fourth recommendation holds that "The Commission
should consult on whether there should be an action at the EU level allowing
non wholly-owned subsidiaries to take account of the interests of the group
provided that the group applies a conditioned system of good group governan-
ce. The consultation should also cover the possible legal framework of good
group governance. This could go along the lines of the 'Rozenblum' formula,
including a coherent group structure, an elaborated group strategy and a pro-
tection of the subsidiary against the risk that decisions taken in the interest
of the group may incur insolvency of the subsidiary. Moreover., the stakehol-
ders should be consulted on possible measures to be considered at EU level
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for minority protection in non wholly-owned subsidiaries before arid after the
control has been established.': The ICLEG report follows the distinction
between wholly-owned and subsidiaries with minority shareholders.
This is logical and also builds on the idea that EU harmonisation would
be easier for wholly-owned subsidiaries.

It cannot be said whether the EU Commission will act soon on the-
se proposals. This topic is not of high priority compared to proposals on
digitalisation and cross-border activities.

Conclusion

The trend and developments in Europe on Corporate Groups is
clearly towards the recognition of the interest of the group. Recent aca-
demic, legislative and unrelated case law developments in the Member
States ali go in the direction of the recognition of the interest of the gro-
up. The French Rozenblum model seems to be the preferred choice of
legislator and courts.

Most developments have tak.en place at the Member State rather
than at the EU level. This is not surprising since legislative action at the
Member State level is much easier since there is no need to harmonise
various legal traditions. Action at the EU level has been more difficult
despite requests by academics, expert groups, companies and the finan-
cial industry to have the recognition of the interest of the group.

However, even if the EU Commission does not follow up on the
proposals of the ICLEG, the work done has already been useful and
influential. The ICLEG report provides to all Member States, whether
legislators or courts, a highly visible road map, guide, model and exhaus-
tive justification for the recognition of the interest of the group. Therefo-
re, it could lead to a bottom up harmonisation in the EU which, looking
back at the last years, has already began. This would show the influence
of academia on legal developments, just as Professor Unal Tekinalp has
succeeded in the development of Turkish company law.



Financial Services Groups Under EU Law

Prof. Dr.Jens-Hinrich Binder

I. Introduction

The regulatory framework for the formation, the on-going opera-
tions and, ultimately, the resolution of financial services groups in Eu-
ropean Union law is certainly a rather technical object of study and, at
first sight, could perhaps be expected to be of limited interest outside
the specialised area ofbanking and financial services regulation. As will
be examined in more detail below, the history of specific provisions for
groups ofbanks and other intermediaries in European banking regulati-
onisrelatively complex - and it has been both unrelated to, and perhaps
more successful than, the history of policy initiatives for the harmoni-
sation of the legal environments for corporate groups in European law

Professor of Private Law, Commercial, Corporate and Securities Law, Eberhard Karls
University, Tubingen. E-mail: binder@jura.uni-tuebingen.de. The present chapter, up-
dated in spring 2017, has been presented on the occasion of the Conference in Honour
of Professor Dr. Unal Tekinalp's 80th birthday, on 9 October 2015, in Istanbul. The aut-
hor would like to thank the organisers for the privilege of having been invited to spe-
ak at this distinguished event. And he would like to thank, in particular, professors Mr.
and Mrs. Tekinalp for their overwhelming hospitality during the conference days - a
hospitality that certainly reflected a long-standing tradition of cooperation and, even
more importantly, intensive friendship between the academic communities of Turkey
and Germany. The present chapter is dedicated to Professor Dr. Tekinalp for his long-
standing bridge-building achievements in this tradition, and it is based on the author's
sincere hope that the academic ties between Turkey and Germany may survive the un-
fortunate present political disturbances between these two countries, just as they have
done so in the past. Fora younger member of the academic community hitherto unfami-
liar with Turkish academia, it certainly was moving to witness how all contributions to
the conference reflected this spirit. The present chapter certainly mirrors that experien-
ce - as well as the author's heartfelt desire to contribute, and helpcontinue, the tradition
ofTurkish-German academic exchange and partnership.
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generally. To besure, just as there is not, or not yet, a commonly accepted
general group law in Europe or, indeed, at the international level,* there
IS no such thing as a European group law for the financial industry in a
technical sense either.? That is: There is no distinct, let alone codified,
set oflegal requirements for the formation ofa group, nor are there pro-
visions on the scope and the limits of the parent's influence over other
group companies or comprehensive requirements regarding the funding
arrangements within a group. In manyways, however, as will be explained
further below, European (and, in fact, international) banking regulation
over time has come to address many of the fundamental policy issues
the general laws on groups stili struggle to get to terms with. Needless
to stress, banking regulation has always addressed these issues on the
hasis of policy considerations quite different from those inspiring the

! For a recent survey of various initiatives, as well as the convergence and residual diffe-
rences between European jurisdictions, see, e.g., P. Hommelhoff/M. Lutter/C. Teich-
mann (ed.), Corporate Governance im grenziberschreitenden Konzern, Bertin, 2017: De
Gruyter, 2017); see also European Commission, Report of the Reflection Group on the
Future of EU Company Law, 5 April 2011, pp. 59-75; Forum Europaeum on Company
Groups, 'Proposal to Facilitate the Management of Cross-Border Company Groups in
Europe@ECFR, Vol. 12 Is. 2,August 2015, p.299. Foran overviewof the different appro-
aches to regulating groups in the EU Member States, see P. H. Conac, 'Director's Duties
in Groups of Companies - Legalizing the Interest of the Group at the European Lever:
ECFR,Vol. 10 Is. 2,June 2013, p. 199-201, foran account of the (unsuccessful) attempts
to develop a harmonised set of rules at the European level ibid., pp. 196-198; on the lat-
ter, see also P. O. Milbert, 'Auf dem Weg zu einem europaischen Konzernrecht?€ZHR,
179, 2015, pp. 651-654; T. H. Troger, '‘Corporate Groups: A German's European Pers-
pective@H. Fleischer/J. L. Hansen/W G. Ringe (ed.), German and Nordic Perspectives
on Company Law and Capital Markets Law, Tiibingen, 2013, pp. 166-173 (also available
as Working Paper at https://ssrn.com/abstract=2500101). And cf., discussing the pros
and cons for harmonisation of group-related requirements generally, K. Langenbucher,
'Do We Need a Law on Corporate Groups?, H. Fleischer/et al. (ed.), German andAsian
Perspectives on Company Law, Tiibingen, 2016, p. 355.

2 For a general account of the relevant problems and solutions in European financial
regulation, see, e.g., E. Wymeersch, 'Parent-Subsidiary Conflicts in Financial Services
Groups€¥. Armour/J. Payne (ed.), Rationality in Company Law: Essays in Honour of DD
Prentice, Oxford, 2009, p. 201. And see, discussing the key concepts and institutional
foundations of group supervision developed both at the international level and within
the EU, T. H. Troeger, 'Organizational Choices of Banks and the Effective Supervision
ofTransnational Financial Institutions', Tex. Int'l L.J.,Vol. 48 Is. 2, Spring 2013, pp. 200-
213.
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treatment of groups in general company law: Unlike general company
law, financial regulation generally is concerned less with the protection
of creditors and (minority) shareholders, but seeks to facilitate, first and
foremost, the preservation of financial stability, with investor and/ or
depositor protection usually ranking second to that objective. In a nuts-
hell, when comparing the specific regulatory requirements for financial
services groups with the general legal arrangements for groups in both
national laws and, albeit to a much lesser extent, at the European level,
what can be found is a rather special mix of highly technical provisions
without a parallel in general group law, inspired bypolicy objectives diffe-
rent from those relevant to general group law - but regulating, to a signi-
ficant extent, problems similar to those that have always been of concem
for general group law.

Against this backdrop, the present chapter seeks to address specifi-
cally two questions: Perhaps the most obvious one, given that financial
services groups are subject not just to regulatory requirements but also
to general company and, indeed, general group law, is the question if and
how the two distinct regimes can possibly be reconciled, both techni-
cally and in terms of the underlying policy considerations. In this regard,
two aspects have turned out to be rather topical in the recent discussion,
namely (a) regulatory requirements imposing group-wide risk manage-
ment and compliance obligations for the parent company, irrespective of
the legal nature of the group, and (b) specific requirements designed to
ensure the "resolvability" of financial services groups, that is, the ability
to be restructured or liquidated without causing systemic contagion in
insolvency. The second question then, which may be of particular inte-
rest especially for an audience composed of experts in group law rather
than in the regulation of financial markets, is whether, and if so how, ge-
neral group law could possibly benefit from lessons learnt with regard to
the regulatory treatment of financial services groups. This latter question
Is, of course, the more difficult one, and the answer very much depends
on which functions we expect general group law to serve. Ali in all, the
present paper thus explores the relevant legal framework from a company
law (rather than a banking regulation) perspective.
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The following analysis will proceed in two steps: Section Il below
first examines in some detail how, and indeed why, financial services
groups have come to be subjected to specific regulatory requirements
in European and, in fact, international banking regulation over the past
decades. On this hasis, some preliminary answers to each of the two fun-
damental questions just identified will then be presented in section I11. A
brief summary concludes.

il. Financial services groups under EU law - evolution
and background

A. Balancing conflicting interests: Financial services
groups and the objectives of group law

Looking back on the evolution of group-related provisions in EU
banking regulation, it is difficult to escape the conclusion that, despite
many idiosyncrasies, they do share one common feature with general
group law - especially with the more complex emanations of group law
as developed, for example, in Germany in its Aktiengesetz of 1965 and,
more recentlywith reforms in Turkey. Advanced group laws such as these
represent a rather complex, highly technical set of compromises between
conflicting interests: On the one hand, parent companies (and their ow-
ners) have a legitimate desire to maximise the organisational and finan-
cial efficiency of the group as a whole. Their interests must be balanced,
on the other hand, against those of the stakeholders, including, for this
purpose, the interests not just of creditors ofboth the parents and the in-
dividual group companies, but alsa the interest of minority shareholders
in group companies. At a rather abstract level, we find similar conflicts
between owners and stakeholders also in the context of financial services
groups®- and, in a way, the legal framework for financial services groups
can alsa be said to be the product of compromises between them.

® Foradiscussion of these conflicting objectives, see, e.g., Wymeersch, supra n. 2, at pp.
201-209; see also Y. Hausmann/E. Bechtold, '‘Corporate Governance of Groups in an
Era of Regulatory Nationalism: A Focused Analysis of Financial Services Regulation€
ECFR, Vol.12 Is. 3, October 2015, pp. 343-346.
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From the owner's perspective, just as with any other group of com-
panies, the organisational structure and the funding arrangements of a
financial services group usually reflect the parent company's assessment
of costs and benefits associated with the decentralisation ofbusiness acti-
vities in a number of separate legal entities across different jurisdictions.
Thus, in terms of the fundamental choice between the pursuit of activiti-
es through branches on the one hand and subsidiaries on the other hand,
banking and financial services groups do not differ, in principle, from
non-regulated, "normal” enterprises. The same applies to the structure
of the respective funding arrangements and the intra-group organisation
of decision-makingprocesses, inuuding the flow ofinformation between
the different levels of the company.* It is worth noting, though, that in
the financial sector, organisational choices in the past have been driven
by a factor less relevant for the development of non-regulated groups of
companies: In addition to general considerations of risk mitigation by al-
locating business to legal entities separate from other parts of the group,
and in addition to tax considerations, ali of which are present in financial
services groups just as in non-financial enterprises, the choice between
branches and subsidiaries in this sector frequently also can be traced back
to considerations of market access in cross-border scenarios. in many ca-
ses, absent a regime of mutual recognition of licenses similar to the one
that has been in place for banks within Europe since the Second Banking
Law Directive of 1989,5 access to national markets will only be possible
through a locally licensed subsidiary under the direct supervision of the
host state's authorities, whereas branches of foreign intermediaries will

* See, again, Hausmann/Bechtold, supra n. 3; see also, discussing the determinants for
banks' organisational choices, Troeger, supra n. 3, at pp. 194-197; R. J. Theissen, EU
Banking Supervision, The Hague, 2013, pp. 767-768.

°> Second Council Directive 89/646/EEC of 15 December 1989 on the coordination of
laws, regulations and adrninistrative provisions relating to the taking up and pursuit of
the business of credit institutions ( ... ). OJ L 386 of 30 December 1989, p. 1, Title V:
"Provisions relating to the freedom of establishrnent and the freedom to provide servi-
ces@For the present legal hasis, see Directive 2013/36/EU of the European Parliament
and of the Council of 26June 2013 on access to the activity of credit institutions and the
prudential supervision of credit institutions and investment firms ( ... ), OJ L 176 of 27
June 2013, p. 338, Title V.
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not be allowed to carry out their business. In the interest of domestic sta-
keholders (depositors, investors, but also professional counterparties) in
insolvency, host jurisdictions will frequently require foreign institutions
to conduct their domestic business in the form of 'ring-fenced' entities,
I.e., subsidiaries enjoying a high level of legal, financial and organisatio-
nal independence from their foreign parents, or, at least, branches which
enjoy a similar level of independence and have access to separate sources
offundings.*

Turning to the stakeholders' perspective then, the relevant interests,
again, seem to be similar to those present in non-regulated industries, at
least at first sight. Obviously, conflicts between dominant and minority
shareholders in group companies - which are at the core of general group
law - can occur in financial services groups in the same way as outside
the regulated industry. It is worth noting, however, that such problems
seem to be of less significance within the financial sector, where group
companies usually appear to be exclusively owned by either the group's
parent or by another legal entity within the group, which itself has only
one shareholder. Leaving aside employees, the most important group of
stakeholders thus consists of the counterparties and creditors of both
the parent and the subsidiaries. tnce again, this finding as such is not
as different from non-regulated industries as one could have expected
- but at the same time, this is also where the differences between finan-
cial services and other industries commence: First, it is worth recalling
that financial intermediaries in general, and banks in particular, are by
their very nature highly leveraged institutions, with debt-to-equity ratios
considerably higher than outside the financial sector.” Secondly, financial

6 See, for a detailed discussion of such strategies, J. H. Binder, 'To Ring-Fence or Not,
and How? Strategic Questions for Post-Crisis Banking Reform in Europe' (30 Decem-
ber 2014), available at https://ssrn.com/abstract=2543860, a short version of which
has been published as 'Ring-Fencing: An Integrated Approach with Many Unknowns',
EBOR, Vol.16 Is. 1, March 2015, p. 97. See also Troeger, supra n. 3, at pp. 192-194. And
see Hausmann/Bechtold, supra n. 3, at pp. 361-364.

"For an excellent contemporary analysis, see, e.g., A. Admati/M. Hellwig, The Bankers'
New Clothes, Princeton, 2013. Hence, bank capital regulation has always been at the fo-
refront of international standards of financial regulation, see, e.g., K. Alexander, "The
role of Capital in Supporting Banking Stability: N. Moloney/E. Ferran/J. Payne (ed.),
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intermediaries and, again, especially banks are known to be particularly
relevant in that they provide some of the essential services without which
no modern market economy can function, payment services and the pro-
vision of credit to the real economy being the two most important areas
in this respect. Thirdly, and partly as a result of the first two reasons, they
are of particular relevance to customers with low and medium incomes,
including small and medium enterprises, for whom they frequently are
the only providers of credit and of basic savings services. Fourthly, ali
these factors, together with the inherent volatility of financial markets
and the short-term character of their liabilities, constitute the systemic
relevance of the financial services industry, which is reflected in the risk
that problems in one particular firm easilyspread into the broader sector,
causing what has become known as "contagion risk': Taken together, the-
se aspects constitute the "systemic relevance" especially of large, comp-
lex, internationally active institutions, and the "systemic risks" posed by
their failures.®

As a consequence, stakeholder concerns, in the context of financial
intermediaries, are commonly accepted to be of greater relevance than
outside the regulated industry and traditionally are the key drivers for
regulatory interference in this field. Such concerns are not confined to
the micro-economic perspective but strongly correlated with macro-
economic stability. This explains the existence of public regulation and
supervision of financial intermediaries generally and, for present purpo-
ses, leaves us with an important insight into the rationale of group-re-
lated provisions in banking regulation: While conflicts of majority and
minority shareholders can be neglected as a source of problems in this

The Oxford Handbook of Financial Regulation, O.xford, 201S,p. 336.

® See, generally,e.g., Basel Committee on Banking Supervision,"Global Systemically Im-
portant Banks: Updated Assessment Methodology and the Higher Loss Absorbency
Requirement” (July 2013), available at http://www.bis.org/publ/bchbs2SS.pdf; M.
Dijkman, 'A Framework for Assessing Systemic Risk€2010, World Bank Policy Research
Paper 5282; for a review of recent economic literature see O. de Bandt/P. Hartmann/
J.L. Peydr6, 'Systemic Risk in Banking: An Update A. N. Berger/P. Molyneux/J. O.
S. Wilson (ed.), The Oxford Handbook of Banking, Oxford, 2010, p. 633; from a legal
perspective, S. L.Schwarcz, 'Systemic Risk@Georgetown Law Journal, Vol. 97 No. 1, No-
vember 2008, p. 193.
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context, the focus is clearly on the financial and commercial position of
other, external stakeholders - and this accounts for most, if not all, design
features of the group-related provisions currently in place.

B. The first step: Consolidated supervision

1. Evolution, foundations and key features

The specific focus on the external stakeholders of financial services
groups was already clearly visible in the legal instruments that first intro-
duced such provisions from the early 1990s. As early as 1983, Directive
83/350/EEC on the supervision of credit institutions ona consolidated
basis’ first added the principle of consolidated supervision to the frame-
work for the harmonisation ofbanking regulations in the European Com-
munity (as it then was). Before that time, the First Banking Law Directive
of 1977 had already prescribed some harmonisation of the then existing
regulations in the Member States, including a licensing requirement for
enterprises willing to engage in the business ofa deposit-taking institu-
tion and some financial and organisational minimum requirements for
authorization.® On this hasis, Articles 3 and 4 of the 1983 Consolidated
Supervision Directive then required that the competent national aut-
horities be responsible not just for the supervision of individual credit
institutions located within their territory, but also - subject to certain
quantitative thresholds - for the supervision of affiliated other credit
institutions or financial institutions within the same group. Consolida-
ted supervision, in this sense, means that banking institutions, in terms
of compliance with capital and other regulatory requirements, will not
just be subject to supervision on an individual, or "solo'€hasis. If they are
part of a group of financial intermediaries, the competent supervisory

° Council Directive 83/350/EEC of 13 June 1983 on the supervision of credit instituti-
onsona consolidated hasis, OJ L 193, 18July 1983, p. 18.

' First Council Directive 77/780/EEC of 12 December 1977 on the coordination of the
laws, regulations and administrative provisions relating to the taking up and pursuit of
the business of credit institutions, OJ L 322, 17 December 1977, p. 30, Article 3.
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authorities will also monitor compliance at the group level.** Essentially,
this concept transplanted the accounting concept of consolidation into
the area of prudential banking regulation.:2 It prepared the ground for the
application ofa common measure of capital requirements to the group
as a whole and, significantly, introduced duties of information within the
group to the extent necessary for compliance.

The purpose was twofold: First, the Directive sought to facilitate
more effective supervision by the competent authorities, by adopting
a comprehensive approach and taking into account the full risk profile
ofa financial services group rather than a piecemeal approach whereby
Iintra-group dependencies and, indeed, intra-group contagion risk might
not adequately be detected. in this respect, the Directive reacted to
shortcomings in the supervision of German banks with subsidiaries in
Luxembourg, as well as to lessons learnt from the collapse, in 1982, of
Banca Ambrosiano, a bank licensed in Italy whose subsidiary in Luxem-
bourg was neither supervised by the Italian nor by the Luxembourg aut-
horities and failed with substantial losses as a result of the insolvency of
the parent. The new approach also reflected the so-called "Revised Basel
Concordat" of 1983,* promulgated by the Basel Committee as an upd€)-
ted version of the 1975 Basel Concordat™ on the delineation of powers
between home and host supervisors in relation to cross-border banks.

Secondly, and more technically, the objective was to prevent the
so-called "double gearing” of capital. At the time, capital requirements

" See, fora detailed discussion of the Directive, M. Dassesse/S. Isaacs,/G. Penn, EC Ban-
king Law, 2nd ed., London, 1994, paras. 10.3-10.4; see also C. Hadjiemmanuil, Banking
Regulation and the Bank of England, London, 1996, pp. 212-217; J.]. Norton, Devising
International Bank Supervisory Standards, Dordrecht, 1995), pp. 130-132.

12 See, discussing the link between consolidated supervision and the harmonisation of
bank accounting requirements within Europe, Norton, supra n.11, at pp.136-137.

13 Basel Committee on Banking Supervision, "Principles for the supervision of banks'
foreign establishments (Concordat)” (May 1983), available at https://www.bis.org/
publ/bcbsc3l 2.pdf.

L. Basel Committee on Banking Supervision, Principles for thesupervision of banks' fore-
ign establishrnents (Concordat)" (September 1975), available at https://www.bis.org/
publ/bcbsO0a.pdf.
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relative to a bank's business as a tool to improve the soundness of the ban-

king business and its resilience against losses did already exist, albeit only
in national legislation and without harmonisation at the European level.
"Double gearing'@in this context, refers to a practice by financial services
groups to use the same amount of capital as a hasis for business in more
than one group company, effectively maximising the use of the available
funds across the group at the expense of the stability of the individual
group companies.” Absent Community-wide harmonisation of capital
requirements, the First Consolidation Directive clearly constituted but
a first step towards the introduction of consolidated supervision. It did
not, infact, define the concept as such, leaving it to the Member States to
determine its scope further for the time being.

Further harmonisation was then accomplished with a package of
Directives enacted in 1989, which jointly prepared the ground for full
freedom of movement and of establishinent for credit institutions within
the then European Community. In this context, the Second Banking Law
Directive, the central component of this package, introduced the princip-
les of home country control and mutual recognition of licenses granted
by the home Member State within the Community.*¢ In addition, two ot-
her directives, the Own Funds Directive!” and the Solvability Directive,*
harmonised the regulatory capital requirements, thereby implementing

*While a consolidated approach to capital calculation takes into account ali risks incurred
by the group as a whole and thus can accomplish an adequate buffer at the group level,
it should be noted, though, that a consolidated approach to capital cakulation does not
per se ensure that each group company is adequately capitalised. See Theissen, supra n.
4, atp.772.

16 Second Council Directive 89/646/EEC of 15 December 1989 on the coordination of
laws, regulations and administrative provisions relating to the taking up and pursu.it of
the business of credit institutions and amending Directive 77 /780/EEC, OJ L 386, 30
December 1989, p. 1, Title Il ("Harmonization of authorization conditions™) and Title
IV ("Harmonization of the conditions governing the pursu.it of the business of credit
institutions™).

17 Council Directive 89/299/EEC of 17 April 1989 on the own funds of credit instituti-
ons, OJ L 124,5 May 1989, p. 16.

18 Council Directive 89/647/EEC of 18 December 1989 ona solvency ratio for credit
institutions. OJ L 386, 30 December 1989, p. 14.
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the Basel | capital accord published by the Basel Committee on Banking
Supervision in 1988.* This framework was finally complemented with
the Second Consolidated Supervision Directive in 1992. That instru-
ment superseded the 1983 Directive and extended the scope of conso-
lidation both in terms of the relevant quantitative thresholds and with
regard to the structure of groups subject to consolidated supervision,
now including also groups where the parent company was not a bank
but a financial holding company. Just as the 1983 Directive, the Second
Consolidated Supervision Directive reacted to specific lessons learnt
in a major bank insolvency - in this case, the collapse of Bank of Credit
and Commerce International SA which, in 1991, had exposed weaknesses
in the supervision of the bank by the Luxembourg authorities as home
country supervisors.? In 2002, the Financial Conglomerates Directive
further expanded the scope of supervision to "financial conglomerates",
that is, groups whose activities involve the provision ofboth banking and
Insurance activities.z

Both the fundamental principle of consolidated supervision and
the core of the technical approaches introduced by the Consolidated
Supervision and the Financial Conglomerates Directive have survived
to the present day - that is, irrespective of the fundamental changes to
the underlying framework for bank capital regulation that have taken
place in the meantime. The present EU law requirements for banks and

19 Basel Committee on Banking Supervision, "Internationalconvergence of capital measu-
res and capital standards™ (July 1988), available at https:/ /www.bis.org/ publ/bcbs04a.
pdf.

20 Council Directive 92/30/EEC of 6 April 1992 on the supervision of credit institutions
ona consolidated hasis, OJ L 110, 28 April 1992, p.52.

21 See, for further discussion, Dassesse/lsaacs/Penn, supra n. 11, paras. 10.5-10.22; see
also Norton, supra n. 11, pp.133-136

22 Directive 2002/87/EC ofthe European Parliament and ofthe Council of 16 December
2002 on the supplementary supervision of credit institutions, insurance undertakings
and investment firms in a financial conglomerate (... ), OJ L 35, 11 February 2003, p. 1
(as amended, in particular, by Directive 2011/89/EU of the European Parliament and
of the Council of 16 November 2011, OJ L326, 8 December2012, p.113); on the inter-
national background, see generally G. A. Walker, International Banking Regulation, The
Hague, 2001, pp. 165-229.
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investment firms are laid down in an instrument known as the fourth
Capital Requirements Directive (the "CRD IV")zand in the Capital Re-
quirements Regulation (the "CRR").2s In both instruments, the roots of
the earlier legislation continue to be clearly visible, although substantial
amendments have been made to incorporate the changes to internatio-
nal bank capital standards under the "Basel 11"2sand "Basel 11I"**accords.
Under both instruments, the combination of solo supervision (by the
competent authorities for each legal entity that carries a license as a de-
posit-taking institution or other financial institution) and consolidated
supervision continues to apply. In this concept, the parent company
Is responsible for ensuring group-level compliance with the relevant
regulatory requirements, with corresponding powers for the relevant
group-level authority (within the Banking Union, the ECB). The details
are highly complex, and cannot be explored any further in the present
context, but it should be noted that a number of quite different scenarios
have to be differentiated for the purposes of implementation of this con-
cept, including, in particular: (a) banking groups with an EU bank asa
parent, (b) banking groups with Third Country parents, and (c) financial
conglomerates with asignificant number ofbanks and a parent that iseit-

23 Directive 2013/36/EU of the European Parliament and of the Council 0f26June 2013
on access to the activity of credit institutions and the prudential supervision of credit
institutions and investment firms (... ), OJ L 176, 27June 2013, p. 338.

4 Regulation (EU) No 575/2013 of the European Parliament and of the Council of
26June 2013 on prudential requirements for credit institutions and investment finns
(...),0]L176,27June 2013, p. 1.

25 Basel Committee on Banking Supervision, "Basel Il: International Convergence of Ca-
pital Measurement and Capital Standards: a Revised Framework™ (June 2004), availab-
le at www.bis.org/publ/bcbsl07.pdf, later incorporated into a "Comprehensive Versi-
on" (June 2006), available at www.bis.org/publ/bcbs|28.pdf.

26 Basel Committee on Banking Supervision, "Basel I11: A global regulatory framework
for more resilient banks and banking systems" (December 2010), available at www.bis.
org/publ/bcbsl89 _dec2010.pdf, revised version (June 2011), available at www.bis.
org/publ/bcbsl89.pdf, and id., "Basel I11: International framework for liquidity risk
measurement, standards and monitoring™ {December 2010), available at www.bis.org/
publ/bcbsl88.pdf; for updated versions see id., "Basel Ill: The Liquidity Coverage Ra-
tio and liquidity risk monitoring tools" (January 2013), available at www.bis.org/publ/
bcbs238.pdf, and id., "Basel111: the net stable funding ratio" {October 2014), available
at www.bis.org/bcbs/ publ/d29S.pdf.


http://www.bis.org/publ/bcbsl07.pdf
http://www.bis.org/publ/bcbsl28.pdf
http://www.bis.org/
http://www.bis.org/publ/
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her an EU bank, an EU insurer or investment firin, an EU mixed financial
holding company ora third country entity.”” In these different scenarios,
while the underlying concept is thesame, group-level responsibilitieswill
usually be allocated to the head company that itself is alicensed interme-
diary, which may not necessarily also be the parent company from the
perspective of group law.2 For insurance groups, group-wide regulatory
requirements and supervisory arrangements were established in 1998.#

2. The framework for group and conglomerates
supervision in the EU- anassessment

While a detailed analysis of the technicalities is beyond the scope
of the present paper,® a few aspects are particularly noteworthy from a
company law perspective. A good starting point for the analysis is arat-
her fundamental question: Why is consolidated supervision so relevant,
especially in the context of the two fundamental questions sketched out
above? The most obvious answer would be that the concept is the very
hasis for most areas of group-related provisions in European banking re-
gulation. This holds true both technically and conceptually: Technically,
the principles of consolidated supervision have become the hasis for a
wide range of duties of both parent companies and subsidiaries in EU
banking regulation - as well as for the delineation of powers between
home and host authorities in cross-border settings. This holds true, to

2l Cf.CRD I'V, supran. 23, Articles 111 and 119. Foran in-depth analysis (based on the
previous regime but still valid in substance), see Theissen, supra n. 4, at pp. 775-781,
789-794, 794-801.

28 For the relevant arrangements for cross-border supervision, see generally ibid., Articles
111-127.

2 Directive 98/78/EC ofthe European Parliament and ofthe Council of27 October 1998
on the supplementary supervision of insurance undertakings in an insurance group, OJ
L 330, 5 December 1998, p. 1. This instrurnent was superseded by Directive 2009/ 138/
EC of the European Parliarnent and ofthe Council of25 November 2009 on the taking-
up and pursuit of the business oflnsurance and Reinsurance (Solvency Il), OJ L 335, 17

December 2009, p. 1.

30 Fora concise introduction, see, again (discussing the previous legal hasis in EU law but
with numerous references to the present regime, which does not differ substantially
from the previous one), Theissen, supra n. 4, at pp. 767-812.
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give but two examples, not just with regard to bank capital requirements
(which continue to form the core of prudential requirements for banks
and financial services groups within the EU),= but also with regard to
organisational standards for group-wide risk management.:2

Conceptually, consolidated supervision essentially reflects the
fundamental approach to regulating financial services groups not quite
as a single entity in the legal sense, but still as a single economic unit,
whose components are tied together by financial and commercial links
and whose stability and soundness, therefore, can only be managed and
assessed on an aggregate hasis. In other words, EU banking regulation
treats groups not just as networks, where the dominant shareholder exer-
cises his influence over individual companies whose legal and economic
independence is to be protected in the interests of creditors and minority
shareholders, but as something substantially more than that. In a way
financial regulation is thus closer to economic reality than the traditio-
nal approach taken by many national group laws, including the German
approach - and it is much closer to the perception of counterparties and
markets, which are used to treating groups as a single player and not as a
composite ofindividual entities.®* As noted before, this approach reflects
both lessons learnt from specific incidents of group failures in the past
and recommendations in international standard settings - and in this
sense, the regime for consolidated supervision is a good example for
broader trends in EU financial regulation more generally.

As a whole, the concept of consolidated supervision does not (of
course) preclude restrictions on the financial arrangements within gro-
ups with a view to protecting thestability and soundness of the individual
legal entities. The very fact that compliance with capital requirements

1 For credit institutions and investment firms, and groups including such undertakings,
see CRR, supra n. 24, Articles 9, 11-24. For insurance groups, see Solvency Il Directive,
supra n. 29, Chapter 11, Section 1 ("Group solvency").

% See CRD I'V;supra n. 23, Articles 109(2) and 123(2); for insurance groups, Solvency I
Directive, supra n. 29, Article 246.

3 Cf. Theissen, supra n.4, pp. 768-769.
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continues to be required both on a solo and on a consolidated basis,3,4
clearly illustrates that consolidated supervision is, at least in principle,
absolutely compatible with the legal concept ofseparate legal entitiesand
the legal safeguards set up to protect their independence under general
company and general group laws.1n other words, the harmonised Euro-
pean framework for the consolidated application of prudential require-
ments for financial intermediaries and the supervision on a consolidated
hasis, at least in general, does accept the reality of individual legal entities
operating as a single economic unit under "single command" with more
or less integrated organisational and financial relationships between the
relevant entities. But it does not require afundamental change in the legal
underpinnings for the formation and the on-going operation of groups of
companies under general company law.

C. Group-specific corporate governance requirements
and the problem of ""group interest" in financial
services groups

1. Evolution, foundations and key features

Notwithstanding the general impression of compatibility between
the treatment of groups under financial services regulation and general
company law, a few - substantial - caveats must be made with regard to
details. Specifically, group-specific corporate governance requirements
in the general framework for the prudential supervision of banks are
of special interest in the present context, and have given rise to some
concerns about problems of compliance within the limits established by
general group law in recent years. To be sure, the introduction of the-
se requirements was not a response to lessons learnt during the global
financial crisis of 2007-9, even though the crisis has clearly reinforced
regulatory interest in maintaining, and enhancing, good governance
practices in banks and, as a result, led to the further refinement in the
relevant provisions of the CRD IV and the CRR.* The foundations for

% For further cliscussion, see ibid., pp. 781-784 (residual scope for solo supervision).
%> For a comprehensive cliscussion, see, e.g., P. O. Milbert/ A.Wilhelm, 'CRD IV Frame-
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group-related and, in fact, general governance standards for the financial
industry had been laid before the crisis, however. Within the EU, already
Article 13(2) of the Second Banking Directive of 1989* stipulated the
requirement for institutions to have in place "sound administrative and
accounting procedures and adequate internal control mechanisms': More

workfor Bank's Corporate Governance', D. Busch/G. Ferrarini (ed.), European Banking
Union, Oxford, 2015, paras. 6.01-6.09; J. H. Binder, 'Governance of Investment Firms
under MiFID Il D. Busch/G. Ferrarini (ed.), Regulation of the EU Financial Markets:
MIFID Il and MiFIR, Oxford, 2017, paras. 3.04-3.20; id., 'Organisationspflichten und
das Finanzdienstleistungs-Untemehmensrecht: Bestandsaufnahme, Probleme, Konse-
quenzen: ZGR,Vol. 44 1s. 5, October 2015, at pp. 672-699. On the impact of flawed(or
presumably flawed) corporate governance practices in the run-up to the global financial
crisis, see, generally, Cf., e.g., M. Becht/P. Bolton/ A. Rgell, 'Why Bank Govemance is
Different: Oxford Review of Economic Policy, Yol. 27 Is. 3, Autumn 2011, p. 437 (dis-
cussing both board incompetence and deficient risk management); on the relationship
between shareholder-friendly governance structures and risk appetite of intermediaries,
see (with mixed results) D.Anginer/ et al., 'Corporate Govemance and Bank Insolvency
Risk. Intemational Evidence' (2014), available at http://ssm.com/abstract=2491490;
A. Beltratti/R. M. Stulz, 'The Credit Crisis Around the Globe: Why did Some Banks
Perform Better?, Journal of Financial Economics, Vol. 105 Is. 1, July 2012, p. I; D. H.
Erkens/M. Hung/P. P. Matos, 'Corporate Governance in the 2007-2008 Financial Cri-
sis: Evidence from Financial Institutions Worldwide', Journal of Corporate Finance, Vol
18 1s. 2, April 2012, p. 389; L. Laeven/R. Levine, '‘Bank Governance, Regulation and
Risk Taking', Journal of Financial Economics, Vol. 93 Is.2, August 2009, p. 259. For comp-
rehensive reviews of the available literature, see, e.g., J. R. Barth/C. Lin/C. Wihlborg
(ed.), Research Handbook on International Banking and Governance, Oxford, 2012; J. de
Haan/R. Vlahu, 'Corporate Governance of Banks: A Survey' (2013), available at www.
dnb.nl/en/binaries/Working%20Paper%20386_tcm47-294339.pdf. See also, discus-
sing possible irnplications from a legal perspective, A. Kokkinis, 'A primer on corporate
govemance in banks and financial institutions: are banks special?', 1. Chiu (ed.), The
Law on Corporate Governanceof Banks,Cheltenham, 2015, paras. 1.37 et seq.; K.J. Hopt,
‘Corporate Governance of Banks and other Financial Institutions After the Financial
Crisis: JCLS, Vol. 13 Is. 2, 2013, p. 237, ff.; id., '‘Corporate Governance of Banks After
the Financial Crisis: E. Wymeersch/K.J. Hopt/G. Ferrarini (ed.), Financial Regulation
and Supervision - A Post-Crisis Analysis, Oxford, 2012, at paras. 11.16-11.22; P. O. Miil-
bert,'Corporate Governance ofBanks', EBOR, Vol. 10 Is. 3, September 2009, pp. 433-4;
id. and R. Citlau, 'The Uncertain Role of Banks' Corporate Governance in Systemic
Risk Regulation’, H. S. Birkmose/M. Neville/K. E. SOrensen (ed.), The European Finan-
cial Market in Transition,Aalphen aan den Rijn, 2012, p. 275; C. van der Elst, 'Corporate
Governance and Banks: How Justified is the Match?' (2015), available at http://ssrn.
com/abstract=2562072.
% Supran.5.
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comprehensive organisational duties were then introduced by Article 22
with Annex V and Article 123 of the recast Capital Adequacy Directive
of 2006*” and (with regard to investment firms) Article 34 of the new
Own Funds Directive in 2006, which jointly implemented the "Basel
II" capital accord® and replaced the earlier regulatory framework for ere-
dit institutions and securities firms. In line with the new Basel approach,
the Capital Adequacy Directive of 2006 complemented the traditional
focus on bank capital as the key element of prudential regulation with
new standards of good corporate governance and required, in Article 22,
that

"every credit institution have robust governance arrangements,
which include a clear organisationalstructure with well defined, transpa-
rent and consistent lines of responsibility, effective processes to identify,
manage, monitor and report the risks it is or might be exposed to, and
adequate internal control mechanisms, including sound administrative
and accounting procedures'

Pursuant to Articles 68 (1) and 73(3) of the Directive, this provision
would be applied both on a solo hasis and a consolidated hasis.While the
management body of eachlicensed institution within a group is expressly
required to retain "overall responsibility" for the respective institution
and its compliance with these duties, the parent or, to be precise, its ma-
nagement is responsible for effective risk management and internal cont-
rol mechanisms for the group as a whole. Under the reformed CRD IV
regime, this approach has been replicated* and has also been extended

37 Directive 2006/ 48/EC of the European Parliament and of the Council of 14 June 2006
relating to the taking up and pursuit of the business of credit institutions (recast), OJ L
177, 30June 2006, p. 1.

38 Directive 2006/ 49/EC of the European Parliament and of the Council of 14 June 2006
on the capital adequacy of investment firms and credit institutions (recast), OJ L 177,
30 June 2006, p. 201.

%9 Supra, n. 25.

40 See, for organisational requirements including on risk management, CRD 'V, supran.
23,Articles 74, 76, 88, 109(2) and 123(2).And see, for furtherdiscussion, Milbert and
Wilhelrn, supra n. 35, at paras.6.11-6.14 (general organisational requirements and per-
sonal requirements for board members), 6.21-6.25 (risk govemance). Specifically with
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to compliance with the new regulatory requirements for remuneration
practiceS.* More or less identical requirements apply also to investment
firmse? and insurance companies.« This is also in tine with a growing
body of internationallyaccepted standards in the field.*

2. Group-wide compliance and the problem of*'group
interest"

While the technical details of corporate governance regulations
remain outside the scope of this paper, one aspect is perhaps the most
interesting one for present purposes. Reviewing the academic literature
and statements from legal practice (particularly in Germany), one cannot
escape the conclusion that the expansion of prudential requirements by
corporate governance standards has increased the potential for conflicts
between the regulatory duties of parents and group companies on the
one hand and the provisions of general company and group law on the
other. By allocating the responsibility for group-level compliance to the
parent company, which entails the group-wide development as well as
the intra-group enforcement of integrated governance arrangements,®

regard to group organisation and management, see Hausmann/Bechtold, supra n. 3, at
pp. 355-356.

41 On which, see CRD I'V,supran. 23, Articles 92-95i and see, for further discussion, Muil-
bert/Wilhelm, supra n. 35, at paras. 6.16-6.20.

42 Cf. Binder, in Busch/Ferrarini, supra n. 35, at paras. 3.47-3.55 (addressing also additio-
nal duties under the new Directive 2014/65/EU of the European Parliament and of the
Council of 15 May 2014 on marketsin financial instruments ( ... ) (recast), OJ L 173, 12
June 2014, p. 349 ("MIFID il").

43 See, again, supran. 31.

<< See, in particular, Basel Commitee on Banking Supervision, "Guidelines: Corporate
governance principles for banks, as revised and published on July 8, 2015'@available
at https://www.bis.org/bcbs/publ/d328.pdf. For financial intermediaries generally,
see Joint Forum (Basel Committee on Banking Supervision, Intemational association
of Insurance Supervisors and International Organization of Securities Commissions),
"Principles for the Supervision of Financial Conglomerates” (2012), available at http:/ /
www.bis.org/publ/joint29htm. And see, discussing these and other relevant standards,
Hausmann/Bechtold, supra n. 3, at pp. 354-355.

* See, again, in particular CRD 'V, supra n. 23, Article 109(2): "Competent authorities
shall require the parent undertakings and subsidiaries subject to this Directive to meet
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the regulatory framework clearly presumes that the parent is actually
capable of exercising this function. In order to perform effectively,
however, this will require a high degree of intrusion by the parent into
the decision-making processes (and, indeed, the substance of strategic
and commercial decisions) within subsidiaries. In its capacity as guar-
dian of the group's overall risk position - and addressee of the relevant
regulatory duties -, the parent is required to take effective steps not just
to monitor the overall level of risks incurred throughout the group, but
also to take active steps to manage these risks and keep them within the
limits set by the applicable regulations. Outside "Vertragskonzern"-styie

the [relevant] obligations ( ... ) on a consolidated or sub-consolidated hasis, to ensu-
re that their arrangements, processes and mechanisms ( ... ) are consistent and well-
integrated and that any <lata and information relevant to the purpose of supervision can
be produced. 1n particular, they shall ensure that parent undertakings and subsidiaries
subject to this Directive implement such arrangements, processes and mechanisms in
their subsidiaries not subject to this Directive. Those arrangements, processes and mec-
hanisms shall also be consistent and well-integrated and those subsidiaries shall also be
able to produce any <lata and information relevant to the purpose of supervision."

46 See, by way of an illustration, Basel Committee on Banking Supervision, supra n. 44,
para. 95: "In order to fulfil its responsibilities, the board of the parent company should:
establish a group structure (including the legal entity and business structure) anda cor-
porate govemance framework with clearly defined roles and responsibilities, including
those at the parent company level and at the subsidiary level as may be appropriate based
on the complexity and significance of the subsidiary;
define an appropriate subsidiary board and management structure which takes into ac-
count the material risks to which the group, its businesses and its subsidiaries are expo-
sed;
assess whether the group's corporate governance framework includes adequate policies,
processes and controls and whether the framework addresses risk management across
the businesses and legal entitystructures;
ensure that the group's corporate govemance framework includes appropriate processes
and controls to identify and address potential intragroup conflicts of interest, such as
those arising from intragroup transactions;
approve policies and clear strategies for establishing new structures and legal entities,
and ensure that they are consistent with the policies and interests of the group;

assess whether there are effective systems in place to facilitate the exchange ofinforma-
tion among the various entities, to manage the risks of the separate subsidiaries or group
entities as well as of the group as a whole, and to ensure effective supervision of the
group;

have sufficient resources to monitor the compliance of subsidiaries with ali applicable
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environments, where subsidiaries contractually submit themselves to
the rule of the parent (cf. §§ 308-310 German Aktiengesetz),” this may
not be compatible with the protection afforded to subsidiaries by the
restrictions of general group law,% which is particularly problematic as,
even in Germany, financial services groups are not generally organised
as Vertragskonzern. In German legal doctrine, therefore, the question
whether the legal framework for de facto groups (“faktische Konzerne'@e.,
groups where there is no contractual framework that governs the parent's
influence but where influence is based merely on share ownership)®
does allow both parent and subsidiary managements to comply with the
regulatory requirements has been discussed for quite some time now.”

If and to the extent that the relevant regulatory requirements apply
unconditionally and without express exemptions to cater for restrictions
arising from general company law,* it is hardly possible to see how - and,
indeed, why - the applicable restrictions arising from regulatory require-

legal, regulatory and governance requirementsi

maintain an effective relationship with both the home regulator and, through the subsi-
diary board or direct contact, with the regulators of ali subsidiaries;

establish an effective internal audit function that ensures audits are being performed
within or for ail subsidiaries and part of the group and the group itselfi and

ensure that the group's corporate governance framework includes appropriate processes
and controls to identify and address potential intragroup conflicts of interest, such as
those arising from intragroup transactions, in appropriate recognition of the interest of
the group:' (footnote omitted).

4" See, generally, e.g., Langenbucher, supra n. 1, at pp. 369-371; Trdger, supra n. 1, at pp.
164-165. In Vertragskonzern scenarios, the group-wide implementation of arrangements
on the initiative of the parent is not a problem, see, e.g.,J.H. Binder, 'Interne Corporate
Governance im Bankkonzern€k.J.Hopt/ G.Wohlmannstetter (ed.), Handbuch Corpora-
teGovernance von Banken, Munich, 2011, at pp. 704-705; T. H. Troger, 'Konzernverant-
wortung in der aufsichtsunterworfenen Finanzbranche@ZHR, 177 (2013), pp. 503-505.

8 See also Hausmann/Bechtold, supra n. 3, pp. 349-350

49 See, generally, e.g., Langenbucher, supra n. 1, at pp. 362-369; Troger, supra n. 1, at pp.
162-164.

%0 See, generally, Binder, supra n. 46, at pp. 705-710, and, for a more recent contribution,
Troger, supra n. 46, at pp. 495-515.

> Prior to the transposition of the CRD 1V, such exceptions were recognised by German
law ina number of provisions, see Trdger, supran. 46, at p. 502.
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ments could or should be waived. In view of both the underlying regula-
tory objectives and the unconditional wording of the relevant provisions,
a general derogation for the sake of consistency with general group law
clearly cannot be accepted.=2 In recognition of such problems, the Basel
Committee on Banking Supervision has expressly promoted a broader
recognition of the principle of group interest.> This ties in with views
expressed in the recent academic literature, which have also called for a
reinterpretation the doctrine of "group interest” with a view to providing
a doctrinal hasis for the disapplication of restrictions on parent-subsidi-
ary relations under general group law. In this interpretation, compliance
with regulatory requirements by all members of the group, because it is
in the interest of the group as a whole to manage risks on a consolidated
hasis and to avoid supervisory sanctions, can and should prevail over
existing restrictions that arise out of the traditional legal entity approach
in general group law.> Take, for example, a case where general group law
prevents the management body ofa subsidiary from implementing the
parent's instructions on group risk management: According to this line
of thought, the group's interest to comply with regulatory requirements
would allow both the parent and the subsidiary to disregard those restric-
tions, giving full effect to the regulatory requirements at the expense of
the safeguards established to protect the legal independence of each legal
entity within a group structure.

While this reasoning certainly appeals intuitively, and may seem
particularly attractive also from a regulatory perspective, its doctrinal
robustness is far from doubt, however. It should be acknowledged, first of
ali, that the "group'sinterest'@if it can be defined at all, does not necessa-
rily coincide with the public interest, which the regulatory requirements

52 Cf.Binder, supra n. 46, at pp.709-710.And see, again, Troger, ibid., pp.506-510. But see
(taking a narrower view) also T. Schneider, Mdglichkeiten und Grenzen der Umsetzung
dergesellschaftsrechtlichen undbankenaufsichtsrechtlichenAnforderungen an Risikomanage-
ment auf der Gruppenebene, Berlin, 2009, pp. 192-198.

53 Supran.47, last indent.

s« Hausmann/Bechtold, supra n. 3, at pp. 357-358. But see also (taking a more differenti-
ated position, in the context ofintra-group transactions) Wyrneersch, supra n. 2, at pp.
204-2009.
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are designed to accommodate. Not infrequently, the two may collide,
and in such cases, it is difficult to argue that compliance is always in the
group's own interest. This holds particularly true in cross-border settings
where individual entities in the group may be subjected to contradictory
regulatory requirements by different jurisdictions - in such cases, a clear-
cut interest of the group may support decisions that are not fully in line
with the regulatory requirements under EU law. Irrespective of these
practical considerations, the concept of "group interest” may be familiar
to some jurisdictions, but is incompatible with others (e.g., Germany),
which explains why the recognition of the concept at the European level
continues to be the subject ofa heated and complex debate.>> For the
time being, this disagreement makes it unlikely that a doctrinal hasis for
the reconciliation of regulatory and general company law, derived from
this concept, would be of much help in resolving the existing conflicts in
such jurisdictions. While compliance with the regulatory requirements
obviously must be made possible for regulatees regardless of national
restrictions in the EU Member States, probably the best way to mitigate
this problem would be adjustments in the national banking and/ or gro-
up laws to the extent necessary. This would allow the national legislators
to adjust their company laws to the specific needs ofbanking supervision
In a way that respects existing rules and traditions.

D. Financial servicesgroupsin the new EU framework
for bank resolution - an overview

On top of the general prudential framework for credit institutions
(and other financial intermediaries), a significant expansion of regula-
tory regime for financial services groups in EU banking regulation has
finally been brought about by the new EU Bank Recovery and Resolu-

tion Directive/* a comprehensive instrument covering ali areas of bank

% Cf.,again, Conac, supran. 1.

5 Directive 2014/59/EU ofthe European Parliament and of the Council of 15 May 2014
establishing a framework for the recovery and resolution of credit institutions and in-
vestment firms (... ), OJ L 173, 12June 2014, p.190.See, generally, e.g.,J. H. Binder/D.
Singh (ed.), Bank Resolution - The European Regime, Oxford, 2016; M. Schillig, Resolu-
tion and Insolvency of Banks and Financial Institutions, Oxford, 2016; id., The EU reso-
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insolvency law from preventive recovery and resolution planning to the
substantive and procedural instruments for the resolution of insolvent
banks and cross-border cooperation. For present purposes, three aspects
of this regime, which has also been adapted for the European Banking
Union, are particularly relevant: First, the Directive requires the resolu-
tion authorities to assess preventively the "resolvability” of institutions
and groups,5* that is: the ability to be put into formal resolution without
causing systemic contagion and without emergency funding from public
sources. In this context, the authorities have been provided with a wide
range of corrective powers, including the power to demand fundamental
changes to existing organisational and funding arrangements in both in-
dividual institutions and groups.*® Secondly, the Directive has introduced
the concept of privileged intra-group financial support arrangements,
whereby parents and subsidiaries rnay provide for extraordinary downs-
tream funding, or horizontal funding between different subsidiaries, in
the event that a subsidiary suffers from financial problems that could ot-
herwise justify supervisory intervention. Such an arrangement is subject
to a number of conditions, including shareholder approval and special
authorisation by the supervisory authorities, and if these are met, will be
exempted from restrictions under general companylaw, including the na-
tional provisions transposing the Second Company Law Directive.* And

lution toolbox€pM. Haentjens/B. Wessels (ed.), Crisis Management in the Banking SectoT]
Cheltenham, 2015, p. 81.

" BRRD, supra n. 56, Articles 15-18.

%8 See, for further discussion, e.g., D. Singh, 'Recovery and Resolution Planning: Reconfi-
guring Financial Regulation and Supervisiongpin: Binder and Singh, supra n. 56, p. 1, at
paras. 1.33-1.43; Schillig, supra n. 56, paras. 7.10-7.17.

%9 Second Council Directive 77/91/EEC of 13 December 1976 on coordination of safe-
guards which, for the protection of the interests of members and others, are required
by Member States of companies within the meaning of the second paragraph of Artide
58 of the Treaty, in respect of the formation of public limited liability companies and
the maintenance and alteration of their capital, with a view to mak.ing such safeguards
equivalent, OJ L 26 of 31January 1977, p. I; repealed by Directive 2012/30/EU of the
European Parliament and of the Council of 25 October 2012 on coordination of safe-
guards which, for the protection of the interests of members and others, are required by
Member States of companies within the meaning of the second paragraph of Article 54
of the Treaty on the Functioning of the European Union, in respect of the formation of
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thirdly, the new regime provides for group-level resolution schemes to
be developed jointly by group-level resolution authorities and the home
authorities of the individual group entities,s which falls short of establis-
hing a trulyintegrated procedural framework for cross-border insolvency
resolution but does provide an institutional hasis for the development of
integrated strategies by national resolution authorities.

All in all, the new resolution regime clearly reflects, and indeed
reinforces, the approach that has been characteristic for EU banking re-
gulation since the early move towards consolidation:Just as with regard
to prudential regulation, financial services groups are treated not just as
a network oflegally separate entities, but as a single economic unit with
intricate organisational and financial interlinkages between the different
group companies. Separate treatment in insolvency, which has been the
traditional approach to group insolvencies under general insolvency and
group law, has not been given up altogether, but the Directive clearly
represents considerable progress in this respect in that it provides at
least the procedural means to facilitate more comprehensive solutions
to restructuring or liquidation in group insolvency. The new regime for
intra-group financial support is of particular interest in this context.

public limited liability companies and the maintenance and alteration of their capital,
with a view to making such safeguards equivalent, OJ L 315 of 14 November 2012, p.
74, which in turn has been repealed and superseded by Directive (EU) 2017/1132 of
the European Parliament and of the Council of 14 June 2017 relating to certain aspects
of company law, OJ L 169 of 30 June 2017, p. 46. For details, see BRRD, supra n. 56,
Articles 19-26.And see, for further discussion, Schillig, ibid., paras. 7.34-7.41.

50 See BRRD, supran. 56, Articles 88, 91 and 92.And see, for further discussion,J. H. Bin-
der, 'Cross-border coordination of bangresolution in the EU: All problems resolved?€
ECFR, Vol. 13 Is. 4, December 2016, pp. 587-589; Schillig, Resolution and Insolvency
of Banks and Financial Institutions, supra n. 56, paras. 16.58-16.64; V. Troiano, 'Cross-

border cooperation between resolution authorities within the EU€in: Haentjens/Wes-
sels, supra n. 56, p. 103.
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111. Financial services groups and general group law -
can they be reconciled?

Against the backdrop of the above tour d'horizon, the two funda-
mental questions formulated before come back into mind - first: Can
the two distinct regimes - group-specific banking regulation and general
group law - be reconciled, both technically and in terms of the underl-
ying policy considerations? And secondly: Could general group law pos-
sibly benefit from lessons learnt with regard to the regulatory treatment
of financial services groups?

With regard to the first of these two questions, the answer, arguably,
isin the positive: Although conceptual differences exist between the ob-
jectives of general group lawand the group-specific provisions in banking
regulation, with concerns for external stakeholders (induding financial
stability concerns) playing the dominant role in the regulatory world,
there isno fundamental inconsistency between the two. Thisisnot to say
that there are no residual problems inthis respect - asmentioned before,
the concept of group-wide compliance duties for parent companies pro-
vides a good example. Nonetheless, itappears that these problems can be
resolved without fundamental changes to the general principles of group
law - even absent a comprehensive recognition of "group interest™ as a
guiding principle for financial services groups. Which leads directly on to
the second question: Is there anything to learn from the law of financial
services groups that could be of interest for the future design of group
law in general? Given the rather superficial analysis presented above, it
would certainly be premature to present final conclusions in this respect.
However, given its implicit recognition of parental dominance as an
economic reality and its focus on trying to balance out the implications
for external stakeholders, the conceptual underpinnings of the relevant
regulatory provisions could, perhaps, daim at least some advantages over
the legal entity concept that has been dominating in group law so far -
and this is probably true not least in insolvency contexts, where the need
to develop comprehensive, integrated approaches to resolving banking
and financial services groups has become particularly obvious during the
global financial crisis.
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Prof. Dr.Yesim Atamer

Degerli Hocam Unal Tekinalp, Sayin Meslektaslarim, Degerli Ko-
nuklar,

Unal Tekinalp Hocamiza Saygi Konferansimizin son oturumuna
hos geldiniz. Siiremiz hayli daraldi, o agidan ¢ok uzatmak istemiyorum.
Ancak izin verirseniz énceki oturum baskanlar1 gibi ben de Unal Hoca-
min lizerimde biraktigr etkiye iliskin bir iki husus aktarmak istiyorum.
1988 yilinda, yani neredeyse 30 yil dnce, ticaret hukuku derslerine Hoca
ilk geldiginde biitiin sinifi sasirtan ilk hareketi, kiirsiiye ¢ikmak yerine
amfi koridorlarinda yiiriiyerek, bizlerin arasina girerek ders anlatmasi
olmustu. Bir hocamizin biz 6grencilere bu kadar yakin olmayi tercih
edebilecegine ilk defa o zaman, fakiltenin tglincti yilinda sahit olmus-
tuk. Hocamiz bununla da kalmamisti. Agzindan her ¢ikani not almaya
calisan bizlere "bu anlattiklarimi kitaplarda okuyabilirsiniz, beni dinleme-
nizi, diigtinmenizi ve tartismanizi istiyorum" dediginde hayretimiz daha da
artmistt. Hoca, biz Ogrencilerin goriislerine deger veriyordu, konusma-
miz1 ve soru sormamizi istiyordu! Ayrica bizleri diizenledigi ¢ok sayida
konferansa, ylksek lisans ve doktora derslerine davet etmek suretiyle
hepimize kapilarin1 sonuna kadar agmistt Hocamiz. Nitekim ilk yiiksek
lisans 6devimi heniiz iigiincii simif dgrencisi olarak Unal Hocamin dersi
icin hazirlamistim. Misafir 6grenci olarak kendisine ek is ¢ikarmama hig
aldiris etmeden, 6devimi okumus, degerlendirmis ve yorumlar yapmist.
Hocamin o yil smiftaki gogumuza aktardigi duygu, hukukun aslinda "ula-
silabilir" ve "sorgulanabilir" olduguydu. Hukuk normlarinin arkasindaki
mantig1 sorgulamak bir anda bizler i¢in bir tabu olmaktan ¢ikmisti. Bir
yandan kendimize glvenerek, ¢ekinmeden fikirlerimizi ifade etmeye
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bizi tesvik eden Hoca, diger yandan da merak duygumuzu koriklemeyi

basarmisti.

Yillar icinde Hocamin benim agimdan yol godsterici ve merak uyan-
dirici roliinde en ufak bir degisiklik olmadi. Yurt disinda yayin yapmanin
onemini, diinyanin her yerinden bilim insani ile ayni dili konusmanin
normal oldugunu, iyibir hukukcu olarak her hukuk diizeninde ¢alismanin
miimkiin oldugunu, kisacas1 hukukun bir bilim oldugunu Unal Tekinalp
Hocamdan 6grendim. Nitekim buginki konferansimiz ve katilimcilari-
na baktigimda Hocamizin bu yaklagimini hi¢ degistirmedigini gormek
miimkiin. Unal Hocamiza, bize sinirli gdziiken hukuk dl’inyasmlnashnda
smir tanimayan bir derya oldugunu ve her gun yeniden buyuk bir keyifle
kesfedilmeyi bekledigini gosterdigi i¢in sonsuz tesekkiirlerimisunmak is-
terim. Daha uzun yillar kendisinin 6grencisi olarak kalmay1 diliyorum eee

Son oturumumuzun ¢ok degerli konusmacilarini sizlere takdim
etmeme gerek yok. ilk konusmacimiz Saymn Prof. Dr. Hamdi Yasaman,
ardindan da meslektasim ve sevgili agabeyim Prof. Dr. Kerim Atamer su-
nuslarin1 yapacaklar. Sonrasinda bir 15 dakikalik tartisma faslimizolacak.



Sirketler Toplulugu Hukukunun Sermaye
Piyasas1 Hukukuna Yansimalari

Prof. Dr. Hamdi Yasaman-

6102 say1l1 Tlrk Ticaret Kanunu ("TTK") ile ilk kez sirketler top-
luluguna iliskin diizenlemeler getirilmis; haklin sirket ve bagli sirket
kavramlari ilk kez kanun icinde yer almis ve eski kanun uygulamasinda
yer almakta olanuher sirket yonetim kurulu bagimsiz olarak hareket
eder" yonundeki anlayistan vazgecilerek, bagh sirketlerin hakim sirket
tarafindan yonlendirilmesi bir vakia olarak kabul edilmis ve buna onemli
sonuclar baglanmustir.

Sirketler toplulugu hukukunun konusu, ana (hakim) ortaklik ile ara
ana (ara hakim) ortakliklar ve yavru (bagli) ortakliklar arasindaki iliskile-
rin dizenlemesi; topluluk dis1 ortaklarin/paysahiplerinin ve alacaklilarin
0zel dava haklariyla korunmasi, bu baglamda 6zel sorumluluk kurallari
ongorulmesi ve seffafligin saglanmasidir.

Sirketler toplulugu hukukunun diizenlemesinde “[a]ma¢, ekonomik
gucin en etkili yogunlasma bicimi olan Toplulugu, Topluluk ortaklarinin, or-
taklarin ve alacaklilarin korunmalarini ve nesnel adaleti saglamak; 1yi yone-
tim, seffaflik ve hesap verilebilirlik ilkeleri temelinde dlzenleyerek ekonomiye
yararl hale getirmektir"*. Bu ama¢ Kanun'un gerekcesinde, ana ve yavru
ortakliklar arasindaki iliskilerin seffaflik, hesap verilebilirlik ve menfaat
dengesi temelinde kurallara baglanmasi olarak belirtilmistir2.

TTK'nin sirketler topluluguna iliskin diizenlemesi, yalnizca top-
luluk dis1 paysahipleri ve alacaklilarin korunmasi bakis acisiyla kaleme
alinmamig, bunun yani sira toplulugun butinsel bir politika ile yonetile-

Okan Universitesi Hukuk Fakiltesi
1 0. Tekinalp, Sermaye OrtaklklanninYeni Hukuku, istanbul, 2013, s.534.
2 Genel Gerekge, N.115
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bilmesini saglayacak diizenlemelere de yer verilerek, ekonomik yasamin
o6nemli aktorlerinden olan sirketler toplulugunun daha rahat islemesini
saglama amaci da gilidiilmiistiir. Bagli sirkete verilen kaybin denklesti-
rilmesi yoluyla sorumlulugun dogmasinin engellenmesi, tam hakimiyet
altinda bulunan sirketlerin yonetiminde talimat serbestisi ile, azlik paysa-
hiplerinin sirketin islerini giiglestirir davranislarda bulunmalar1 halinde
sirketten cikartilarak tam hakimiyete gecisin saglanabilmesine iliskin
hiktumler bu tipten diizenlemelerdir3.

I. Hakimiyet Kavram

A. Turk Ticaret Kanunu'nda Yer Alan Duzenleme

1. Hakimiyetin Tespiti

6102 sayili TTK'da dngoérilen dizenlemelerin en énemli yonu, bir
ticaret sirketinin (hakim sirket), diger bir ticaret sirketini (bagli sirket)
hakimiyeti altinda bulundurmasi durumunda, hakimiyetin ne zaman
hukuka aykir1 kullanilmig sayilacaginin belirlenmesi ve bunun sonug-
larimin diizenlemesidir. Su halde diizenlemenin baslangi¢ noktasinin
hakimiyetin tespit edilmesi oldugu tartismasizdir.

Hakimiyet kavramui ile ilgili olarak SerPK il- 27.2 say1l1 "Ortakliktan

Cikarma ve Satma Haklar1 Tebligi" hikimlerine baktigimizda Teblig'in
m. 4/f.1 hiikmil uyarinca; "Pay alim teklifi sonucunda veya birlikte hareket
etmek de dahil olmak (izere herhangi bir sekilde sahip olunan paylara iliskin
oy haklarinin, ortakligin oy haklarimin %98'ine ulagmas: veya bu konumda
iken ek pay alinmas: durumunda, hakim ortak acisindan sahip olduklar
paylarin imtiyazl olup olmadig1 dikkate alinmaksizin diger pay sahiplerinin
tamamint ortakliktan ¢ikarma hakki, diger ortaklar agisindan da paylarini
hakim ortaga satma hakki dogar." seklinde hakimiyetin tespit edildigi
gorilmektedir.

® G. Okutan Nilsson, Tiirk Ticaret Kanunu Tasarisi'na Gore Sirketler Toplulugu Hukuku,
Istanbul, 2009, s.14.
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TTK m. 195'te ise farkli bir hakimiyet konumu belirleme yolu-
na gidilmigtir. Hakimiyetin tanimi yapilmayarak hangi durumlarda
hakimiyetin gerceklesecegi belirtilmistir. Temelde iki yol gozikmekte-
dir: Birincisi, oylarin ¢ogunluguna hilkkmetme veya yonetim organindaki
temsilcilerin ¢ogunlugunu atayabilme gibi paysahipliginin kazandirdigi
haklar yoluyla hakimiyetin dogmasi; digeri ise, gerek sozlesmesel, gerek
baska baglantilar sebebiyle hakimiyetin dogmasidir. Paysahipligine bagl
olarak hakimiyet, oy haklarinin ¢ogunluguna sahip olmak, oy s6zlesme-
si gibi bir sozlesmeye dayali olarak kendi oy haklarinin yaninda baska
paysahiplerinin de destegiyle oy haklarinin ¢ogunluguna hikmetmek
veya imtiyazlar yoluyla yoneticilerin ¢ogunu atayabilmek gibi yollarla
elde edinilir. Sozlesmese! hakimiyet ise, hakim ve bagl sirket arasinda
hakimiyet sozlesmesi denilen bir sdzlesmenin akdedilmesi ile olur. Bu-
nun disinda baska yollardan hakimiyetin tesisi de mimkin gorulerek,
hakimiyet halleri sinirlandiriimamistird. Ayrica, TTK kapsaminda hakim
sirketin ¢ikarma hakkini kullanabilmesi icin TTK m. 208'de daha agir
kosullar getirilmistir. Kanaatimizce, SerPK I1- 27.2 sayili Teblig hikim-
leri ve TTK hiikimleri agisindan konuya yaklasildiginda hakimiyetin/
hakim konumun tespitinin birbiriyle ortiismedigi goriilmektedir.

2. Hakimiyetin Getirdigi YukumlulUkler

TTK sirketler topluluguna iliskin hikiimler arasinda bazi yukimlu-
lukler 6ngormektedir. Bunlar:

a. Bildirimve Bildirimlerin Tescil ve Ilam Yiikiimliiliigii
(TTKm.198f.1)

TTK'nin 198'inci maddesi bildirim, tescil ve ilan zorunluluklarini,
denetlenen sermaye ortakliklarinda 6ngorilen igeriklerin Internet sitesi-
ne konulmasi yiikiimliliklerivebuyikimldliuklerinyerinegetirilmemesi
halinde dogacak sonuglar1 igeren, bir anlamda maddi seffaflik hUkmudur.
Bildirim, tescil ve ilan yilikiimliiliigliniin ihlal edilmesinin esas sonucu,
yikkiimliliigiin yerine getirilmedigi strece, ilgili yani edinilen ve elden

4 Okutan Nilsson, s. 17.
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cikarilan paylar ile ilgili oy haklarinin_ imtiyazlar da dahil- donmasidir.
Oy hakkinin donmasi, tescil ve ilan yuktmltllkleri yerine getirilmedigi
strece ilgili paylara ait oylarin kullanilamamasi anlamina gelmektedir.
Bildirim, tescil ve ilan ile birlikte donma son bulur.

b. Baghhk Raporu Dlzenleme Yiikiimliiliigii (TTK m.
199)

TTK'ya gore, her bir bagh ortak kendiliginden veya hakim ortak-
lik bir yonetim kurulu Gyesinin istemesi tGizerine "baglilik raporu” diye
adlandirabilecegimiz bir rapor hazirlamak zorundadir. Raporlar, pay ve
menfaat sahiplerini bilgilendirmek, seffafligi saglamak icin degil her bir
bagli ortakligin ve ana ortakligin bir faaliyet yilinin sonuclarini degerlen-
dirmeleri ve dersler ¢ikarmalari i¢in diizenlenmektedir.

c. PaySahibine Bilgi Verme Yiikiimliiliigii (T TK m. 200)

Haklin ortakligin her pay sahibi genel kurulda bagl ortakliklar hak-
kinda bilgi alabilir. Buradaki hakim ortaklik esas, yani tepedeki ortaklik
olup, ara haklin ortakliklarin bdyle bir yiikiimii yoktur. Hakim ortakligin
ortaklar1 bagl ortakliklarin finansal ve malvarligi durumlar ile finansal
tablolarin hesap vesonuglari hakkinda ve nihayet bagli ortakliklarin yone-
ticileriyle ve onlarin yakinlariyla yapilan islemlere iligskin bilgi alabilirler.
TTK m. 473 f. 3 uyarinca bir anonim ortaklik paysahibine verilemeyecek
sir nitelikteki bilgiler ile anonim ortakligin menfaatlerini tehlikeye sokan
bilgiler hakim ortakligin paysahibine verilemez.

B. Sermaye Piyasas1 Kanunu Dizenlemesi

SerPK'da bu konuda herhangi bir diizenleme yoktur. Ancak bu du-
rum TTK'da hiikkiim altina alinan bu mekanizmanin halka acik sirketlere
uygulanmayacagi anlamina gelmez. Zira, sirketler toplulugu biinyesinde
bu yonde hikimler sevk edilmesinin temel amacini kamuyu aydinlatma
(6zellikle pay sahiplerini aydinlatma) ve bilgi alma hakkinin etkin bir
bicimde kullaniminin saglanmasi olusturur. Sonug¢ olarak TTK kapsa-
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minda sirketler toplulugu biinyesinde yer alan bu isleyisin SerPK alanina
da uygulanmasi gerekmektedir.

il. Karsihkh istirak

Karsilikli igtirak genel bir tanimiyla, iki ortakligin birbirlerinin
sermayesine istirak etmeleri, yani birbirlerinin ortagi olmalar1 seklinde
tanimlanabilir. Karsilikli istirak durumu ancak iki sermaye ortakligi ara-
sinda s0z konusu olabilir. TTK m. 197 uyarinca; iki sermaye ortakliginin
birbirlerinin en az %20 payina sahip bulunmalar1 halinde karsiliklr istirak
gerceklesir. Karsilikli istirak durumunun bulunmasina ragmen sermaye
sirketlerinden hicbiri digeri Gzerinde hakimiyet kuramiyorsa basit kar-
silikli istirak durumu vardir. Nitelikli karsilikli istirakte ise, birbirlerinin
sermayesine karsilikli olarak istirak etmis iki sermaye sirketinden birinin
istiraki en az %25 iken, digerinin istiraki hakimiyeti saglayacak diizeyde
olmalidir. Bu husus TTK m. 197'de diizenleme altina alinmastir.

SerPK'da ise karsilikli istirak herhangi bir hiikme baglanmamustir.
Bu nedenle TTK m. 197'nin halka agik ortakliklara da uygulanmasi ge-
rekir.

111. Sorumluluk Davalari

Sirketler toplulugu kapsaminda sorumluluga iliskin olarak TTK m.
202 vd. hukimlerinde dlzenlemeler mevcuttur. Kural olarak bu htukim-
ler halka a¢ik anonim ortakliklar alaninda da uygulama alan1 bulacaktir.
TTK hiikiimleri uyarinca; hakim ortakligin hakimiyetini, baglh ortaklig
kayba ugratacak sekilde kullanmasi hukuka aykiridir. Bu, TTK m. 202 f. 1
hikmdiinde yer alan ve tim sirketler toplulugu hukukuna hakim olan bir
tist hukuk kuralidir. Ancak SerPK m. 27 f. 3 uyarinca;

"6102 say:li Kanunun 208 inci maddesi halka ag:k ortak-
liklara uygulanmaz."

Bu noktadan hareketle, sirketler toplulugu blinyesinde yeralan TTK
m. 208 disinda kalan sorumluluga iliskin hikimlerin (202-206) halka
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acik anonim ortakliklar acisindan da uygulanabilir nitelikte oldugu sonu-
cuna ulasilmalidir.

1. Ortakhiktan Ayrilma Mekanizmasi

a. TTKm.202 f.1 b.(b) ile SerPK m. 27'nin Karsilastirmast

i. TTK m. 202 f. 1 b. (b) hiikkmiinde bagh sirket pay sahipleri ta-
rafindan acilan denklestirme davasinda mahkeme tarafindan davacinin
ortakliktan c¢ikarilmasina iliskin diizenleme mevcuttur. Genel olarak
meseleye yaklasildiginda, bu hiikiim SerPK'nin ortakliktan ¢ikarma
(squeeze-out) ve satma (sell-out) haklarmi diizenleyen 27'nci maddesi
ile benzerdir. Ancak iki diizenleme arasinda 6nemli bir takim farkliliklar
vardir [TTK m. 202 b. 1 b. (b) hiikmii halka acik ortakiiklar agisindan da

uygulama alanm bulacaktir].
Soyle Ki;

TTK m. 202/ 1-b kapsaminda davacilarin ortakliktan ayrila-
bilmeleri icin bu madde kapsaminda mahkeme tarafindan bir
hukium tesis edilmesi gerekirken, SerPK m. 27 kapsaminda
satma hakki tek tarafli irade beyaniyla kullanilir.

TTK m. 202/ 1-b kapsaminda hakim ortak, azinlik pay sahip-
lerinin ortakliktan ¢ikarilmasin1 (mahkemeden) talep edemez.
SerPK m. 27 kapsaminda ise hakim konuma gelen kisi sahip
oldugu ¢ikarma hakkini kullanarak azinlig: ortakliktan ¢ikara-
bilecektir.

TTK m. 202/1-b kapsaminda agilan bir davada mahkeme
sadece dava acan pay sahiplerinin ortakliktan ¢ikarilmasi
yonunde hikim tesis edebilir. Ancak SerPK m. 27 uyarinca
cikarma hakkini kullanan hakim ortak azinlikta kalan tim pay
sahiplerini ortakliktan ¢ikarabilecektir.
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b. TTK m.202/2 ve SerPK m. 27/2 Karsilastirmasi

TTK m. 202/2 paylarin satin alinmasini talep davasimi konu almak-
tadir. Bu yoniyle SerPK m. 27/2 ile benzerdir. Ancak iki diizenleme
arasinda temel bazi farkliliklarin ortaya konulmasi gerekmektedir( TTK
m. 202/1-b hikmt halka a¢ik ortakliklar acisindan da uygulama alan: bu-

lacaktir).

TTK m. 202/2 kapsaminda paylarin satin alimmasinin talep
edilebilmesi bagl sirket agisindan haklr bir sebebin bulunma-
mast kosuluna baglanmistir. SerPK m. 27/2 kapsaminda yer
alan satma hakkinin kullanilabilmesi i¢in ise boyle bir kosul
s0z konusu degildir. Ayrica, SerPK m. 27/2 kapsaminda satma
hakkinin kullanilabilmesi i¢in ortakligin pay ve oy haklarmnin

%98'ine haklin ortak tarafindan sahip olunmasi gerekmektedir.

TTK m. 202/2 kapsaminda bu hakkin kullanilabilmesi igin
ilgili paysahibinin dava agmas1 gerekmektedir. SerPK m. 27/2
uyarinca ise bu hak tek tarafli bir irade beyamiyla hiikiim ve
sonuclarini doguracaktir.

Paylarin satin alinmasini istem davasinda, satin alinmasina ka-
rar verilen pay bedellerinin tespit yontemi TTK m. 202/2-2.
ciimlesinde agiklanmaktadir. SerPK kapsaminda satma hak-
kinin kullanilmasi sonucunda pay bedellerinin tespiti 11-27.2
sayilt Ortakliktan Cikarma ve Satma Haklar1 Tebligi m. 6 cer-
cevesinde yapilmaktadir.

c. TTK m.202/2 ve SerPK m. 23 ile 24Karsilastirmast

SerPK m. 23 ve 24'de 6nemli nitelikteki islemler diizenlenmektedir.
Bununla birlikte TTK m. 202/2'de de 6nemli nitelikteki islemlere (bir-
lesme, bolunme, tlr degistirme, fesin, menkul krymet cikariimast ve Gnemli
esas sozlesme degisikligi gibi) iliskin ayrik bir diizenleme mevcuttur. Bu
noktadan hareketle, SerPK'nin 6nemli nitelikteki islemleri ayrica diizen-
ledigi ileri surtllp, halka agik ortakliklar agisindan TTK'nin s6z konusu
bu hiikmiiniin uygulanmayacagi séylenebilir mi? Gergekten de TTK
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kapsaminda s6z konusu islemler nedeniyle ayrilma durumunun olusabil-
mesi icin bagli sirket agisindan hakli bir sebebin bulunmamasi gereklidir.
SerPK m. 23 ve 24'de ise herhangi bir hakli sebep arastirmasina girisil-
meksizin ayrilma hakki gindeme gelebilecektir.

Bu agidan meseleye yaklasildiginda halka agik ortaklik azinlik pay
sahipleri acisindan. SerPK mevzuatim1 kullanmak daha lehe bir durum
olarak degerlendirilebilir. Ancak, TTK m. 202/2 kapsaminda deger-
lendirilebilecek (Onemli esas sozlesme degisikligi gibi) her durum SerPK
mevzuatt kapsaminda Onemli nitelikte islem teskil etmeyebilir.Zira, Il
23.1 sayili Onemli Nitelikteki Islemlere iliskin Ortak Esaslar ve Ayrilma
Hakki Tebligi m. S 6nemli nitelikteki islemleri sinirli sayida (nUMerus
clausus) listelemistir. Dolayisiyla, somut islemin SerPK m. 23 ve 24 kap-
saminda yer almamasi durumunda ilgili pay sahibi kosullar1 varsa TTK
m. 202/2'nin 6ngdrdigii mekanizmay1 kullanabilir.

d. TTKm.208ve SerPK m. 27 Karsilastirmasi

TTK m. 208 (squeeze out) satn almaya iliskin diizenlemeler icer-
mektedir. SerPK m. 27 de benzer olarak hakim konuma ulasan kisinin
azinligin paylarini satin alip ¢ikarma hakkina iliskin diizenlemeye sahip-
tir. Her ne kadar s6z konusu bu iki diizenleme benzer noktalara sahip ol-
salar da her iki diizenleme arasinda esasli bir takim farkliliklar mevcuttur:

TTK m. 208 kapsaminda azinligin paylarini satin alacak hakim
sirkettir. Hakim sirket ise, TTK kapsaminda bir ticaret sirketi-
dir. SerPK m. 27 agisindan ise, satin almay1 gerceklestirecek Ki-
sinin bir ticaret sirketi olmast zorunlulugu s6z konusu degildir.

TTK m. 208'in uygulanabilmesi icin hakim sirketin, dogrudan
veya dolayli olarak bir sermaye sirketinin paylarinin ve oy hakla-
rinin en az yizde doksanina sahip olmasi ve azinligin maddede
sayillan olumsuz davraniglardan birini gergeklestirmesi gerek-
mektedir. 11-27.2 sayili1 Teblig kapsaminda ise, hakim ortagin
satin alma hakkimin kullanilabilmesi i¢in ortakligin pay ve oy
haklarinin %98'ine sahip olmasi gerekmektedir. TTK'da oldu-
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aranmamistir.

TTK kapsaminda satin alma hakkinin (tartismali olmakla
birlikte) ancak mahkeme araciligiyla kullanilabilecegi kabul
edilmektedir. SerPK m. 27 kapsaminda yenilik doguran hak
olarak kabul edilen ¢ikarma Ve satin alma hakki tek tarafli irade
beyaniyla, yani mahkeme karar1 olmadan da kullanilabilir.

TTK m. 208 paylarmn varsa borsa degeri, yoksa 202 nci maddenin
ikinci fikrasinda 6ngorilen sekilde belirlenen deger ile satin alina-
bilecegini ifade etmektedir. Sermaye piyasast kapsaminda ise,
pay bedellerinin tespiti 11-27.2 sayili Ortakliktan Cikarma ve
Satma Haklar1 Tebligi m. 6 ¢ercevesinde yapilmaktadir. SerPK
m. 27/3 uyarinca TTK m. 208 halka a¢ik ortakliklara uygulan-
mayacaktir.

1. Cikar Catismas1 Politikasi

Sermaye piyasast mevzuati hazirlanirken sirketler topluluguna ilis-
Kin bazi nitelikler de g6z 6niine alinmstir:

111-39.1 sayili Yatirnrm Kuruluslariin Kurulus ve Faaliyet Esas-
lar1 Hakkinda Teblig'in ¢ikar catismasi politikasini diizenleyen
12.maddesinin ilk fikrasina gore:

"Yatirnm kurulusu ¢ikar ¢atismasi politikasint olugtururken
biiyiikliigiinii, organizasyon yapisin Ve sundugu yatirum hizmet
ve faaliyetleri ile yan hizmetleri dikkate alir. Yatirim kurulusu-
nun bir sirketler toplulugunun tyesi olmas: durumunda ¢ikar
catismasi politikast, sirketler toplulugunun organizasyon yapisi
ve diger Uyelerinin faaliyetleri de dikkate alinarak olusturulur.”

Cikar ¢atismasinin 6nlenmesi basligini tasiyan 111-55.1 sayili
Portfoy Yonetim Sirketleri ve Bu Sirketlerin Faaliyetlerine Ilis-

Kin Esaslar Tebligi'nin 10/3 maddesi uyarinca;

"Sirket, cikar catismast politikasini olustururken Sirketin
buiyiikliigti, yonetilen portfoy biiyiikliigii, organizasyon yapuist Vi
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sundugu faaliyetleri dikkate alir. Sirketin bir gsirketler toplulugu-
na dahil olmas: durumunda ¢ikar catismas: politikas:, sirketler
toplulugunun organizasyon yapis: ve topluluga dahil diger kuru-
luslar:n faaliyetleridikkate alinarak olusturulur.”

V. Glven Sorumlulugu

TTK m. 209 giivenden dogan sorumluluga iliskin diizenleme iger-
mektedir. Bu hiikme gore "Hakim sirket, topluluk izibarinin, topluma veya
tuketiciye gtiven veren bir diizeyeulast:g: hallerde, bu itibarin kullanilmaSinin
uyandirdigr givenden sorumludur.” SerPK'da giiven sorumluluguna iligkin
herhangi bir dizenleme bulunmamaktadir. Bu durumda daha genel ka-
nun niteligi tagtyan TTK'daki bu hikim halka agik ortakliklar agisindan
da uygulama alani bulacaktir.

Burada iki ihtimal s6z konusu olabilir. ilk ihtimalde, hakim sirket
halka agik ve bagli sirket kapali tip sirket olabilir. ikinci ihtimalde haklin
sirket kapali tip ve bagh sirket halka agik sirket olabilir. Bu durumda halka
acik (bagly) sirketin yatirimcilar1 zaten izahname ve SerPK kapsaminda
yapilacak ihra¢ sonrasi kamuyu aydinlatma mekanizmasiyla koruma alti-
na alinmaktadir. Dolayisiyla, bu kapsamda da ek bir sorumluluk aramaya
ihtiya¢ duyulmamalidir. Bu ¢ekince sakli kalmakla birlikte, kural olarak
TTK m. 209'un halka a¢ik ortakliklar a¢isindan da uygulanmasi gerektigi
sonucuna ulasilmalidir.



Sirketler Toplulugu Hikiimlerinin, Deniz
Ticareti ve Sigorta Hukuku'na Yansimalari*

Prof. Dr. Kerim Atamer...

. Giris

13/1/2011 tarihli ve 6102 sayili Turk Ticaret Kanunu'nun® ("TTK
[2011]") getirdigi en 6nemli yeniliklerin arasinda, higsiiphesiz, "sirketler
toplulugu" hakkindaki hiikiirnler2 bulunmaktadir.Sevgili Hocamiz, TTK
[2011]'i kaleme alan TTK Komisyonu'nun yorulmaz Baskani Sayimn Prof.
Dr. Unal Tekinalp'in tizerinde en ¢ok durdugu hiikiimlerin basinda gelen
bu kurallar, yurt icinden ve disindan se¢kin bilim insanlarinin son derece

Bu ¢alisma www.tdk.gov.tr adresinde yer alan kurallara gore hazirlanmistir; ancak, mev-
zuatta kullanilan terim ve yazim usulleri ile ¢eliski halinde, mevzuata tstiinliik taninmis-
tir. Yasal hikumlerin arasinda "esittir” ( =) isaretinin kullanilmasi, o iki hikmun icerik
olarak 6zdes oldugu veya hi¢ olmazsa aym kokten tiiredigi anlamina gelmektedir. Metir
icinde belirtilen kisaltmalarin disinda su kisaltmalar kullanilmistir: b.: bent; bkz.: baki-
niz; C.: cimle; dn. dipnot; f.: fikra; kn.: kenar not(u); m.: madde; RG: Resmi Gazete; s.:
sayfa; T: tarih; vdm.: ve devamu.

e 13/3/2000 - 23/6/2014: T.C. Adalet Bakanligi Kanunlar Genel Miudirlagi, "Turk
Ticaret Kanunu'nda degisiklik Yapmak ve Yeni Bir Kanun Tasaris1 Hazirlamak™ ile go-
revli Komisyon uyesi, Deniz Ticareti Alt Komisyonu, Gerekceler Alt Komisyonu ve
Redaksiyon Alt Komisyonu tyesi; Komisyonu temsilen Tlrkiye Blyuk Millet Meclisi
("TBMM™) Adalet Komisyonu, Adalet Alt Komisyonu ve Genel Kurul goriismelerine
katilan Heyetin Uyesi; Turkiye'nin taraf olacagi Milletlerarasi S6zlesmeler'in tercime-
lerini hazirlayan Alt Komisyonun Uyesi; "Deniz Ticareti" hikimlerini tamamlayacak
"ikincil mevzuat" niteligindeki diizenlemeleri hazirlayan Alt Komisyonun tyesi; Calis-
malar, Gemi Sicili Tuziigt Taslag ile ilgili son goriisiin 23/6/2014 tarihinde verilmesiy-
le tamamlanmustir.

1 RG T: 14/2/2011, Say1: 27846; bu Kanun'un hazirlik strecine iliskin ayrintili bilgi igin
bkz. K.Atamer, Gemi ve Ugak Ipoteginin Hukuksal Temelleri, Istanbul, 2012, § 5 IX (s. 94)
ve orada anilan kaynaklar.

2 TTK[2011] m. 195-209.
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degerli yorumlar® da gozetilerek, genis kapsaml bir hazirlik stirecinde
tasarlanmistir. Dolayisiyla Sevgili Hocamiz'in SO'inci yas gunu etkinli-
ginde bu kurallarin derinlemesine incelenmesi, son derece yerinde bir
secim olmustur. Sayin Tekinalp'e bu yas gliniinde; Sevgili Ailesi, ¢alisma
arkadaslar1 ve tim sevdikleri ile birlikte nice saglikli, mutlu ve Uretken
yillar dilerim.

Sirketler toplulugu hiikimleri, etkilerini yalnizca sirketler alaninda
gostermez. Deniz Ticareti ve Sigorta Hukuku alanlarinda da, sirketler
topluluguna iliskin kurallarin bazi énemli yansimalari bulunmaktadir.
Asagida bu yansimalara iliskin U¢ 6rnek ele alinmaktadir.

iIl. Deniz Ticareti Hukuku
A. Kabotaj

1. Sorun

19/4/1926 tarihli ve 815 sayil1 Turkiye Sahillerinde Nakliyat1 Bah-
riye (Kabotaj) ve Limanlarla Kara Sular1 Dahilinde Icray: San‘at ve Tica-
ret Hakkinda Kanun ("Kabotaj Kanunu")* uyarinca "Tiirkiye sancagini
hamil sefain ve merakibe™ (Turk Bayrakli gemilere ve diger su araglarina)
kabotaj tekeli taninmistir5. Ancak Kanun, hangi gemilerin Tirk Bayragi

* Bu yorumlarin bir kismi, Sayin Hocamiz igin hazirlanan (g ciltlik armaganda yayimlan-
mustir; bkz. H. Ulgen/ A. Kaya/G. Okutan Nilsson (ed.), Bilgi Toplumunda Hukuk Unal
Tekinalp'edrmagan, C. I-11l, Istanbul, 2003.

* RG T:29/4/1926, Say:: 359; degisiklikliklerden sonra giincel metin icin bkz. www.
mevzuat.gov.tr. Bu Kanun hakkinda bilgi igin bkz. T. Caga, Tirkiye'de Deniz Kabotaj:
Tekeli€/stanbul Universitesi Hukuk Fakiiltesi Mecmuass, Cilt: XL1, Say1: 3-4, i 975,5.197;
F. H. Baykal, Deniz Hukuku Calismalari, Istanbul 1998, s. 399; E. Yazicioglu, ‘Trkiye'de
Deniz Kabotaji Tekeline iliskin Bazi Sorunlar@Cumhuriyetin 75. Yil Armagani, Istanbul
1999, s. 799; E. Yazicioglu, ".Avrupa Birligi'ne Uyum Sirecinde Tiirk Hukukunun Deniz
Kabotaji1 Tekeline iliskin Sorunlari€Deniz Hukuku Dergisi, 2001-2002 (Basim Tarihi:
Haziran 2004), Yil: 6-7, Sayr: 1-4, s. 61; C. Stzel, '815 Sayili Kabotaj Kanunu'nun Turk
Ticaret Kanunu veAvrupa Birligi Mevzuati Uyarinca Degerlendirilmesi @BahgesehirUni-
versitesi Hukuk Fakultesi Dergisi, Cilt: 10, Say1: 135-136, 2015, s. 29.

5 Kabotaj Kanunu m.1f.1. Ogretide bu tekel, "dar anlamda kabotaj ayricahg:" olarak ni-
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cekebilecegi sorusunun yanitini TTK [2011]'e birakmistir6. Nitekim
TTK [2011] m. 940, bir geminin hangi sartlar altinda "Turk gemisi" say1-
lip Turk Bayrag: ¢ekebilecegini ikinci ila besinci fikralarinda belirlemistir.
Maddenin dérdiincli fikrasinin (b) bendi, "TUrk ticaret sirketleri"ne’ uy-
gulanacak kurali getirmektedir. Buna gore, tim ticaret sirketleri hakkinda
benimsenen sartlarin ikisine gore "sirketi yonetmeye yetkili olanlarin
cogunlugunun Tiirk vatandasi olmalar1" ve "sirket s6zlesmesine gore
oy ¢ogunlugunun Tiirk ortaklarda bulunmasi" gerekmektedir. Su halde,
gemiye malik olan sirket, TTK [2011] m. 195 f. 1 anlaminda bir "bagh
sirket" konumunda ise, dogrudan veya dolayl (f. 3) hakim sirketin TUrk
Bayragi cekme hakki1 Uzerindeki etkisinin tartisilmasi gerekmektedir. Bu
zor problem, gincel uygulamayi gittikce daha sik mesgul etmektedir.

2. Kaynak Hukim ve Yasama Sureci

a. Kaynak Alman Hiukmu

Tiizel kisilerin ve sirketlerin mulkiyetinde bulunan gemilerin hangi
hallerde Alman bayragi ¢ekmekle yiikiimlii olduklar1 8/2/1951 tarihli
"Deniz Gemilerinin Bayrak Hakkina ve I¢ Su Gemilerinin Bayrak Cek-

mesine Iliskin Kanun"® ("i\Im. BayraK [1951]") m.1 f. 2 uyarinca yeni-

telendirilmistir; bkz. R. Aybay, ‘Turk Hukukunda Gemilerin Uyruklugu', Ankara Uni-
versitesi Siyasal Bilgiler Fakultesi Dergisi, 1992, Cilt: XLVII, Say:: 1-2, (Prof. Dr. Giindiiz
Okciin'e Armagan), s. 85.

¢ Kabotaj tekelinden yararlanacak gemilerin TTK [2011] m. 940 uyarinca belirlendigi
hakkinda bkz. K. Atamer, Alinan-Tlrk Hukukunda Gemilerin Bayrak Cekme Zorun-
lulugu, 'Gemi Siciline Kayit ve Hikiumlerin Uygulama Alani', Banka ve Ticaret Hukuku
Dergisi, Cilt: XXV, Say1: 1, 2009, s. 163sonu, s. 165; Siizel, Kabotaj,s. 56 (b).

7 Bu terimin anlami hakkinda bkz. TTK [2011] m.124ve m.1531f. I.

8 Gesetz Uber das Flaggenrecht der Seeschiffe und die Flaggenfiihrung der Binnenschiffe
(Flaggenrechtsgesetz) (8/2/1951), Bundesgesetzblatt 1951 1, s. 79 = Bundesgesetz-
blatt 1951 I, s. 6. Bu Kanun'a iligskin hazirlik ¢alismalar1 hakkinda bilgi i¢in bkz. Entwurf
nebst Begrindung und Anderungsvorschlag, Verhandlungen des Deutschen Bundes-
tages, I. Wahlperiode 1949, Anlagen zu den Stenographischen Berichten, Nr. 893, s. I;
Miundlicher Bericht des Ausschusses fur Verkehrswesen,Verhandlungen des Deutschen
Bundestages, |. Wahlperiode 1949, Anlagen zu den Stenographischen Berichten, Nr.
1557, s. 1. Bu Kanun hakkinda kapsamli agiklamalar igin bkz. G.Schaps/H.J.Abraham,
Das deutsche Seerecht: Kommentar und Materialsammlung,3. umgearbeitete und erwei-
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den diizenlenmistir®. Su var ki, bu hikmuin tasarisi, Alinan Meclisinde
27. Ulastirma Komisyonu (27. Ausschuss Jir Verkehrswesen) tarafindan
degisiklige ugratilmistir.Bu degisiklige iliskin rapor yalnizca "s0zlu rapor”
(mindlicher Bericht) olarak hazirlandigindan!®, maddelerde yapilan degi-
sikliklerin kalin punto ile vurgulanmasindan ibarettir; bu rapora resmi
gerekce eklenmis degildir. Tuzel kisilere ve sirketlere ait gemilere bayrak
cekilmesine iliskin kural (m. 1 f.2), 27. Ulastirma Komisyonu tarafindan
esasl sekilde degistirilerek kabul edilmistir. Dolayisiyla tasart halindeki
maddeye iliskin resmi gerekce!!, gecerliligini yitirmistir. Ttrkiye'deki ya-
sama siirecinde esas alinan kaynak, 27. Ulastirma Komisyonu tarafindan
hazirlanan ve resmi gerekcesi bulunmayan Alm. BayraK [19S1] m. 1 f.
2'dir.

Anilan hikme gore, bir tiizel kisinin ve sirketin mulkiyetindeki ge-
minin Alman bayragi ¢ekebilmesi igin dncelikle o tlzel kisinin ve sirketin
merkezinin Almanya'da bulunmasi gerekmektedir. Ardindan sirketler
bakimindan bir ayrima gidilmektedir.Alman Hukuku'nda kollektif ve ko-
mandit sirketlerin tiizel kisiligi bulunmadigindan, dncelikle (a) bendinde
bu sirketlere iliskin kosullar ongoriilmiistiir. Bu dizenleme uyarinca, sir-
ketin hem kisisel sorumlu ortaklarinin hem de ydnetim ve temsile yetkili
ortaklarinin ¢ogunlugunun Alman vatandasi olmasi, ayrica sirket sozles-
mesine gore oy ¢ogunlugunun da yonetim ve temsile yetkili*?2 Alman or-
taklarda bulunmasi sarttir. Buna karsilik her tirli tizel kisi bakimindan
(b) bendinde aranan sart, yonetim kurulunda veya mudurler kurulunda
cogunlugun Alman vatandaslarindan olusmasidir. GUnimuzde de gecer-

terte Auflage, Band I, Berlin, 1962, s. 330; F. Prause, Das Recht des Schiffskredits, Unter
besonderer Beriicksichtigung des Schiffssachenrechts und des Schiffsregisterwesens, 3. Aufla-
ge, Berlin, 1979, s. 169; P. Ehlers, Recht des Seeverkehrs, Handkommentar, Baden-Baden
2017,s.32.

® Oncekidiizenlemeler hakkindabkz.Atamer, Bayrak Cekme, s.116 (B),s. 122 (3),s.131
(D).

10" Deutscher Bundestag, 1.Wahlperiode 1949, Drucksache Nr.1557.

11 Deutscher Bundestag, 1.Wahlperiode 1949, Drucksache Nr.893,s.10-11.

12 Hikmiin bu sekilde yorumlandigi hakkinda bkz.Schaps/ Abraham, Seerecht, FlaggRG s
1 Anm. 6 (s.331).
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liligini koruyan®® bu dlizenleme emredicidir; anilan kurallarin dolanilma-
sina yonelik sdzlesmeler gegersizdir. Hamburg Idare Mahkemesi tara-
findan 28/7/2008 tarihinde verilen ve Ogreti tarafindan benimsenen Dbir
karara'® gore bu kurallar, Alman vatandasi gercek kisilerin, malik sirkete
fiilen hakim olmalarini saglama amaci giitmektedir. Bu sebeple, sirketin
ortaklar1 arasinda bulunan bagka sirketler ve diger tiizel kisiler hakkinda
da ayn1 kurallar gecerlidir®®.

b.  Turkiye'de Yasama Streci

"Turk ticaret sirketleri"nin mulkiyetindeki gemilere hangi sartlar al-
tinda TUrk Bayragi ¢ekilebilecegi ilk kez 29/6/1956 tarihli ve 6762 sayili
(mulga) Turk Ticaret Kanunu®” ("TTK [1956]") m. 823 f. 4 b. 2 ile a¢ik
bir yasal diizenlemeye kavusturulmustur. TTK [1956] Tasarisi'n1 kaleme
alan Prof. Dr. Ernst Hirsch, s6z konusu hUkmU hazirlarken, TBMM tara-
findan verilen'® 28/2/1928 tarihli ve 403 say1l1 Tefsir Karar'® ("TBMM
Tefsir Karar1") ile birlikte kendi eserinde?® yer alan agiklamalar1 izlemis-
tir2*. Ne var ki, TTK [1956] Tasarisi'n1 TBMM'de ele alan Adliye Enci-

13 Bkz. Schaps/Abraham, Seerecht, s.330; Prause, Schi.ffskredit,s. 169; Ehlers, Seeverkehr, s.
32.

14 Schaps/ Abraham, Seerecht, FlaggRG § 1 Anin. 8.

15 Karar ve benimsenmesi hakkinda bkz. Ehlers, Seeverkehr, FIRG § 1 Rn. 7 (s.34).

16 Ehlers, Seeverkehr, FIRG § 1 Rn. 7 (s.34).

7RG T: 9/7/1956, Say1: 9353; bu Kanun'un hazirlik stirecine iliskin ayrintili bilgi icin
bkz. Atamer, Gemi ve Ucak Ipotegi, § 51V (s.72).

8 Bu Kararlar'in dayanagi, 20/4/1340 tarihli ve 491 sayili Teskilat-1 Esasiye Kanunum.
26'dir. TBMM'nin bu tir islemleri hakkinda bkz.E. Tezi¢, Anayasa Hukuku (Genel Esas-
lar), Gozden Gegirilmis 20. Basi, Istanbul, 4/2016, s. 31-34 (dn. 43-49 aras1).

19 Ticareti Bahriye Kanununun birinci ve Kabotaj Kanununun ikinci maddesinin muhtact

tefsir olmadig1 hakkinda 25/2/1928 Tarihli ve 403 Sayili Heyeti Umumiye Karari, RG
T: 29/2/1928, Say1: 827 (=Dustur 1119, Yil: 1927/28, s.114). Karar'in metni ve hazir-

liksurecine ait tim belgeler igin bkz. Caga, Kabotaj, s.211. Karar hakkinda degerlendir-
meler icin bkz. Atamer, Bayrak Cekme,s. 164 (B); Suizel, Kabotaj, s. 46 (b).

20 E, Hirsch, Ticaret Hukuku Dersleri, 3. Basz, istanbul, 1948, s.783 (n0.782) [eserde, Emst
Hirsch'in 1942 yilinda yayimlanan "Deniz Ticareti ve Sigorta Hukuku (Ders Takrirleri-
nin Hiilasas1)" baslikl1 eserindeki agiklamalar aynen yer almaktadir].

2Bkz. S. Okay, Deniz Ticareti Hukuku, Cilt I: Giris, Gemi, Donatan ve Donatma Istiraki,
Gemi Adamlari, 3. Bas, Istanbul, 1970, s. 125 sonu; Atamer, Bayrak Cekme,s. 177.
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mneni, Tasari'da Onerilen kurallarin yerine, o tarihlerde yeni kabul edilmis
olan Alin. BayraK [19SI]'den yararlanmayi tercih etmistir??. Ancak, o
dizenleme aynen benimsenmeyip, 6zgln bir yapiya kavusturulmustur.
Nitekim Turk Hukuku bakimindan tiim ticaret sirketlerinin tiizel kisilige
sahip? olmasma karsin, Adliye Enctimeni, Alin. BayraK [1951] m. 1 f.
2'nin "tuzel kisilikten yoksun sirketler"e iliskin (a) bendini esas almistir,
dolayisiyla Alin. BayraK [19S1J m. 1 f. 2'de tiizel kisiligi bulunan sirketler
icin 6ngdrulen kural yetersiz bulunmustur.

Adliye Enclimeni tarafindan bu diizenleme i¢in bildirilen resmi
gerekceye?* gore, amag, sirketin kaderini belirleme yetkisinin Turk
vatandaglarinin elinde bulunmasini saglamaktirj Enciimen bu amacin,
sermayeyle degil de, oy ¢ogunluguyla saglanacagini vurgulamistir. Adliye
Enciimeni'nin bu ac¢ik yasama iradesi, glinimuzde ortaya ¢ikan sorunlar
bakimindan da baglayicidir2°®.

20/4/2004 tarihinde kabul edilen S136 sayili Tirk Ticaret Kanunu-
nun Baz1 Maddelerinin Degistirilmesi Hakkinda Kanun?® (5136 sayil1
Kanun") uyarinca TTK [1956] m. 823 f. 4 b. 2'de iki degisiklik yapilmis-
tir. Bu degisikliklerin ilki ("yetkili ortaklarin?’ gogunlugu"), daha sonra
terk edildiginden 6nemini yitirmistir. Buna karsilik ikinci degisiklik
("paylarin ¢oklugunun”) yeni diizenlemede de korunmustur ve asagida
incelenecektir.

TTK [1956] m.823'iin yerini baz1 degisiklik ve eklerle TTK [2011]
m. 940 almistir. Hikim, TTK Komisyonu'nun 28/2/2003 tarihli ilk iki

2 Atamer, Bayrak Cekme,s.177.

2 TTK[1956] m.137=TTK [2011] m.125f.1.

2TBMM Zabut Ceridesi, Devre: X, Igtima: 2, Cilt: 12 (1-29/6/1956), Sira Sayisi: 198, s.
396 (Madde 823 ve 824).

% Okay, Deniz Ticareti, s. 126 (sondan bir 6nceki paragraf); Stizel, Kabotaj, s.50 ve 51.

26 RG T:28/4/2004, Sayr: 25446.Bu Kanun'un hazirlik stireci, Ulastirma Bakanlig Gerek-
cesi, Hikumet Tasarisi, TBMM Komisyonlarinin Raporlar1 ve Genel Kurul goriismeleri
icin bkz. D. Damar (yayima hazirlayan), Deniz Ticareti Hukukunda Yasama Calismalari
(20 Nisan 2004 Tarihli Kanun ve 1996 LLMC Protokol), Deniz Hukuku Dergisi 2001-
2002 (Basim tarihi: Haziran 2004), Y1l: 6-7, Sayi: 1-4, s.111.

" Bu degisil<!ik, T. Caga, Deniz Ticareti Hukuku, Cilt: | (Giris - Gemi - Donatan ve Kaptan),
10. Baska, Istanbul, 1995, s.50'de (2 b) yapilan 6neriyi izlemektedir.
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oturumunda ele alinip karara baglanmistir. Son olarak TBMM Genel
Kurulunda da onemli bir diizeltme yapilmaistir.

Bu yasama surecinde, her bir kuralin somut olarak nasil diizenlendi-
gisimdi ele alinacaktir.

3. Gemi Maliki Olan Sirketler icin Aranan Kosullar

a. TurkTicaret Sirketi

Kabotaj hakkinin kullanilmasi baglaminda Tiirk Bayragi'nin ¢eki-
lebilmesi igin aranan ilk sart, gemiye malik olan ticaret sirketinin Tiirk
Kanunlar1 ("mevzuati1") uyarinca kurulmasidir28. Tlrk mevzuati uyarinca
kurulan sirketlerde, 27/11/2007 tarihli ve 5718 sayil1 Milletleraras: Ozel
Hukuk ve Usul Hukuku Hakkinda Kanun? m. 9 f. 4 ve 5 uyarinca "tl-
zel kisinin statlsiinde 6ngoriilen idare merkezinin bulundugu yer" ayni
zamanda vatandaslig1 belirlemektedir®®. Dolayisiyla, merkezi Tirkiye'de
bulunan ticaret sirketleri "TUrk ticaret sirketi" sayilir3®. Nitekim, TTK
Komisyonu'nun 28/2/2003 tarihinde yapilan ikinci oturumunda baskan
Prof. Dr. Unal Tekinalp, bir sirketin TUrk tabiiyetini yitirmesi icin idare
merkezinin yurt disina gitmesinin gerektigine isaret etmis ve TTK Ko-
misyonu bu kabulden hareket etmistir. Bu itibarla, yurt disinda yerlesik

28 TTK [1956] m.823f.4 = TTK [2011] m.940f. 4.

29 RG T: 12/12/2007, Say1: 26728. Bu Kanun'a iliskin yasama siireci hakkinda bkz.
TBMM Donem: 23, Yasama Y1ili: 1, Sira Sayisi: 47.

30 yirirliikteki mevzuat agisindan bkz. G. Tekinalp/ A. Uyanik, Milletlerarasi Ozel Hukuk-
Baglama Kurallari, Giincellestirilmis 12. Basi, Istanbul, 2016, § 9 B 11 (s. 78), s. 339 dn.
248 (8§ 23 Ve); G.Giingor, Tabiiyet Hukuku, Gergek Kisiler - Tuzel Kisiler - Seyler,4. Basi,
Ankara, 2015, s. 221-232 (Ill); C. Sanl/E. Esen/I. Ataman-Figanmese, Milletlerarasi
Ozel Hukuk, 5. Basi, 11/2016, s. 112-113 (no. 29); A. Celikel/B. Erdem, Milletlerarasi
Ozel Hukuk, Yenilenmis 14. Basi, istanbul, 3/2016, s. 211-212 (8 23, Madde 9 I1); E.
Nomer, Devletler Hususi Hukuku, Yenilenmis 21. Basi, istanbul, 2/2015, § 15 111 2 (s.
227-232) ve orada dn. 39 [ayrica bkz. E. Nomer, Tiirk Vatandaslik Hukuku, 22. Basi,
Istanbul, 10/2016, s. 46 (VI 1)]; B. Erdem, Turk Vatandaslik Hukuku, S. Basi, Istanbul,
11/20186, s. 27-28; K. Atamer, MOHUK Reformu Hakkinda, Milletlerarasi Hukuk ve Mil-
letleraras: Ozel Hukuk Biilteni 2003, Y1il: 23, Sayr: 1-2, Prof. Dr. Giiléren Tekinalp'e Arma-
gan, s. 93-95 (2) ve orada dn. 16'da anilan Kkararlar.

1 Okay, Deniz Ticareti I, s. 126.
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bir sirketin Turkiye'de tescil edilen subesi bir Turk ticaret sirketi sayil-
maz®%. Ancak, sirket merkezinin Turkiye'de bulunmasi da, kabotajdan
yararlanilmasi bakimindan tek basina yeterli degildir; ayrica asagidaki
sartlarin yerine gelmesi gerekmektedir.

b. Yo&netimde Turk Cogunlugu

5136 sayili Kanun ile degisiklikten énceki TTK [1956] m. 823 f. 4
b. 2 ve yurirlukteki TTK [2011] m. 940 f. 4 b. (b) hiikiimleri uyarinca
batln Turk ticaret sirketleri bakimindan ikinci sart, sirketi yonetme-
ye yetkili "kisilerin" ("olanlarin") ¢ogunlugunun Tiirk vatandasligini
tastmasidir. 5136 sayili Kanun uyarinca bu ibare "ortaklarin" seklinde
degistirilmigse de, TTK [2011] Tasarisi'nin TBMM Genel Kurulunda®?
goriisiilmesi sirasinda yapilan diizeltme®* uyarinca yeniden "olanlarin”
ibaresine doniilmiis, boylece yoneticilerin mutlaka ortak olmasini arayan
diizenleme terkedilmistir. Bu ac¢ik yasama iradesi dogrultusunda, ¢cogun-
lugun belirlenmesinde, "ortak" sifatin1 tasimayan yoneticiler de dikkate
almacaktir3®

Kaynak Alman ve TTK [1956] m. 823 hikumlerinde "sirketi idare
ve temsil etmeye" ibaresi yer almistir. TTK Komisyonu'nun 28/2/2003
tarihli oturumlarinin ikincisinde bagskan Tekinalp bu ibarenin "“idare (yo6-
netim)" bakimindan dogru oldugunu, buna karsilik “temsil" kelimesinin
cikartilabilecegini agiklamis ve oylama asamasinda "sirketi yonetmeye
yetkili" ibaresinin tercih edilmesini (“"temsil” teriminin ¢ikartilmasini)
Onermistir. Bu oneri kabul edilmistir. Bu degisiklik, sirketler hukuku
kurallartyla uyum saglanmasina yoneliktir; buna karsilik igerik agisindan
herhangi bir degisiklik amaglanmis degildir.

2 Okay, Deniz Ticareti I,s.126.

% TBMM Genel Kurul Tutanagi Donem: 23, Yasama Y1li: 5, Birlesim: 51, T: 13/1/2011,
s.79sonu-s.80 basi.

% Bu degisiklik dnerisiigin bkz.Atamer, Bayrak Cekme, s.181.

% Diuzenlemenin ilk hali bakimmdan ayniyonde: T. Kalpsiiz, Deniz Ticareti Hukuku, Ciltl:
Girig- Gemi, Ankara, 1971,s.130'da ilk paragraf ve orada dn. 143.
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Bu kural cercevesinde kollektif sirket bakimindan TTK [2011] m.
218, komandit sirket i¢in m. 309, anonim sirkette m. 359 vdm., limited
sirkette ise m. 623 vdm. hikiumleri uyarinca degerlendirme yapilacak®®
ve yonetici cogunlugunun TUrk vatandas: olup olmadigi arastirilacaktir.

Hem anonim, hem de limited sirket yonetim kuruluna "tiizel kisi"
secilebilmektedir; bu ihtimalde tlzel kisinin bu gbrevini yerine getirmek
{izere bir de gercek kisi tescil ve ilan edilmektedir3’. Ogretide bu olanagin
cikarttig1 problemi ilk kez ortaya koyup tartisan Siizel'e gore, kabotaj
hakkinin kullanilabilmesi i¢in, hem ydnetim kuruluna secilen tizel kisi-
nin TTK [2011] m. 940 f. 4 b. (b) kosullarin1 tasimasi, hem de atanan
gercek kisinin Turk vatandasi olmas1 zorunludur3® ¢linkii 6nemli olan,
atanan gercek kisiye talimat verme hakkinin ve bu kisinin islemlerinden
sorumlulugun, dolayisiyla sirketin kaderini belirleme hakkinin tizel
kisiye ait olmasidir3°®. Siizel'in vardig1 sonug, gerek TTK [1956] m. 823
icin agiklanan ve glinimuzde de gecerliligini koruyan yasama iradesine,
gerekse kaynak Alinan hiikmine iliskin yoruma uygundur.

c. Turk Ortaklarin Oy Cogunlugu

5136 sayili Kanun ile degisiklikten 6nceki TTK [1956] m. 823 f. 4 b.
2ve TTK [2011] m. 940 f.4 b. (b) hukimleri uyarinca bitiin Turk ticaret
sirketleri bakimindan Uglncu sart, sirket sozlesmesine gore "oy cogunlu-
gunun TUrk vatandaslarinda bulunmasi"dir. Yukarida da belirtildigi gibi,
TTK [1956] m. 823'e iliskin resmi gerekcede?® Kanun'un amaci, "sirke-
tin kaderini belirleme yetkisinin Turk vatandaslarina taninmasi" olarak
somutlastirilmis ve bu amaca ulasilabilmesi i¢in oy ¢ogunluguna ihtiyag
duyuldugu, sermaye paylarinin ise 6nem tasimadigi bildirilmistir. Yine
yukarida saptandigi gibi bu sart, kaynak Alman Hukuku'nda yalnizca
tlzel kisilikten yoksun ticaret sirketleri hakkinda 6ngoriillmistiir; Adliye

% Siizel, Kabotaj,s. 60.

37 TTK [2011] m.359f.2 vem. 623f. 2.

% Siizel, Kabotaj, s. 61 (yabanci sirket) ves. 62 (Turk sirketi).
39 Slizel, Kabotaj, s. 61 sonu - s. 62 basi.

40 TBMM Zabut Ceridesi, Devre: X, Ictima: 2, Cilt: 12 (1-29/6/1956), Sira Sayisi: 198, s.
396 (Madde 823 ve 824).
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Enciimeni ise bu sart1, hepsi tlizel kisilige sahip olan tiim ticaret sirket-
lerine aktarmistir. Enclimen tarafindan verilen acik gerekge karsisinda,
bu tercihin bilingli yapildig1 anlasilmaktadir. Ote yandan kaynak Alinan
Hukuku'nda ortaklar agisindan 6ngoriilen sart, yalnizca bu ortaklar ayni
zamanda yonetici ise uygulanmaktadir4; buna karsilik Enclimen'in getir-
digi kural boyle bir sinirlandirma i¢cermediginden,"y0neticiler" ve "Tlrk
ortaklarin oy ¢oklugu" bakimindan ayr1 ayr1 degerlendirme yapilacaktir.

Somut olarak bakildiginda kollektif ve komandit sirkette her ortagin
bir oy hakki bulunmaktadir (TTK [2011] m.226f.1¢.1, m.309f. 1c.1)e
Anonim sirket acisindan TTK [2011] m. 434ve m. 479, limited sirkette
ise m. 618 esas alinacaktir®?.

d. Bagh Nama Yazih Hisse Senetleri

TBMM Tefsir Karari'nmin yiiriirliikkte oldugu dénemde "Tlrk Bay-
rag1 ¢cekme hakki"ni ele alan Hirsch, anonim sirket ve sermayesi paylara
boliinmiis komandit sirket bakimindan hisse senetlerinin nama yazili ve
devrin de sirketin onayina tabi ("bagli") olmasi1 sartlarini zorunlu say-
mustir®. Daha sonra TTK [1956] Tasarisi'n1 hazirlarken Hirsch, TBMM
Tefsir Karari'na dayanarak* bu degerlendirmesini 824'Uncii maddenin
ikinci fikrasina islemistir® Adliye Enciimeni, yukarida anilan gerekgey-
le ilk iki sart1 yeniden diizenlemisse de, hisse senetlerinin "bagli nama
yazili" olmasi sartini muhafaza etmistir. Bu sart, TTK [1956] m. 823'Un
dordiincii fikrasmin ikinci bendinde anonim sirket ve sermayesi paylara
boliinmiis komandit sirket hakkinda 6ngoriilmiistiir. Hirsch'in 0nerisive
Adliye Enclimeni'nin kabulii dogrultusunda bu sart, hisse senetlerinin
tamami i¢in kabul edilmistir. S136 sayili Kanun ile bu kural yumusatil-

*1Schaps/ Abraham, Seerecht, FlaggRG § 1 Anin. 6 (s. 331).

2 Sijzel, Kabotaj, s. 62.

3 Hirsch, Ticaret Hukuku, s. 784 (no. 782'nin son paragrafi).

* TBMM Zabit Ceridesi, Devre: X, Igtima: 2, Cilt: 12 (1-29/6/1956), Sira Sayisi: 198, s.
43 (11 1).

4 TBMM Zabat Ceridesi, Devre: X, Ictima: 2, Cilt: 12 (1-29/6/ 1956), Sira Sayisi: 198, s.
221 (Madde 824).
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mis Ve "¢ogunluk" senetlerinin bu niteligi tasimasi yeterli sayilmistir; bu
gelisme TTK [201 1] m.940f.4 b. (b) tarafindan korunmustur.

Hirsch gerek eserinde, gerekse Tasar1 hiikkmiinde, hisse senetlerinin
"devri'ni ele alinisti. Tasar1 hiikiimlerini yeniden duzenleyen Adliye
Enciimeni bu ibareyi "ahara devri" seklinde degistirmistir. 5136 sayili
Kanun ile yapilan degisiklikte "bir baskasina devri" ibaresi tercih edil-
mistir. Yukarida belirtildigi gibi, TTKKomisyonu'nun 28/2/2003 tarihli
oturumlarmin ikincisinde siiren tartismalar sirasinda Tekinalp, paylarin
"vabanci"ya devriyle sirketin TUrk tabiiyetini yitirmeyecegine, bunun
icin idare merkezinin yurt disina gitmesinin gerektigine isaret etmistir.
Bu hatirlatmadan az sonra, Yargitay 11. Hukuk Dairesinin o dénemdeki
baskam Yurdaer Ozdilek s6z alarak, bagli nama yazili hisse senedi sarti-
nin yalnizcayabanciya devir halinde aranmasini 6nermistir. Oturumun
sonlarina dogru bu 6nerinin oylamasina gecilmeden Tekinalp, Oneriyi,
"her tirlt devrin™ degil, "yalnizca yabanciya devrin” yonetim kurulu izni-
ne tabi tutulmasi seklinde agiklamistir. Yapilan oylamada bu 6neri kabul
edilmistir. Dolayisiyla TTK [2011] m. 940 f. 4 b. (b)'nin sonunda gegen
"bir yabanciya devrinin™ ibaresi, "Tirk vatandas: olmayan bir kisiye dev-
rinirt" anlamina gelmektedir; TTKKomisyonu'nun agik iradesi bu yonde
olusmustur. Ayni hiikiim uyarinca yonetim kurulunda ¢ogunluk Turk va-
tandasi olacagindan, bdylece hisse senetlerinin yabancilara devrine, do-
layisiyla sirketin TTK [2011] m. 940 f. 4 b. (b) kapsamindan ¢ikmasina
da yine Turk vatandaslar1 karar vermis olacaktir. Bu itibarla diizenleme,
Kabotaj Kanunu'nun ruhuna da uygundur.

4. Hakim Sirketin ve Dolaylh Hakimiyeti Saglayan Bagh
Sirketlerin Durumu

Sirketler topluluguna dahil olan sirketlerin arasindaki hakimiyet
iligkisi, dogrudan veya dolayli olarak kurulabilmektedir®. Hakimiyet, bir
veya birkag bagl sirket araciligiyla kurulmussa, "dolayl" sayilmaktadir®’,
aksi halde dogrudan hakimiyet s6z konusudur. Hakimiyetin kurulma

© TTK[2011] m.195f.1c. 1, t:3 vefdc. 1.
¥ TTK [2011] m. 195f. 3.
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yontemi bakimindan {i¢ secenek ayirt edilmistir: (a) YoOnetimde ¢o-
gunluk"®; (b) Oy ¢ogunlugu®; (c) Sézlesme veya baska bir yol5°. Bu l¢
secenegin ilk ikisi, bir sirketin miilkiyetindeki gemiye Tiirk Bayrag: ¢eki-
lebilmesi icin TTK [2011] m. 940 uyarinca aranan sartlari dogrudan ilgi-
lendirmektedir.S6z gelimi malik sirketin yonetiminde Tirk vatandaslari
cogunluk saglamis olsa bile, o sirket (izerinde bir baska sirket "yonetimde
cogunluk"*!olanag: Uzerinden hakimiyet kurmussa, hakim sirketin TTK
[2011] m. 940 kapsaminda degerlendirmeye tabi tutulup tutulmayacagi
sorunu ortaya ¢ikmaktadir. Ayni sekilde, gemiye malik olan sirkette oy
cogunlugu Turk vatandaslarinin elinde olsa bile, o sirkette baska bir sir-

n52

ket "oy ¢cogunlugu">* secenegine dayanarak hakim konuma gelmisse ayni

sorun dogmaktadir.

Ogretide bu problemi ilk kez ortaya koyup tartisan Siizel'e>® gore,
bir sirket, baska bir sirketteki oy ¢ogunlugunu elinde bulunduruyorsa,
kabotaj hakkinin kullanilabilmesi i¢in TTK [2011] m. 940 f. 4 b. (b) 'nin
Oongordigii kosullar her iki sirket bakimindan yerine gelmelidir, ¢lnkd
malik sirketin kaderini belirleme hakki oy cogunlugu vasitasiyla diger
sirket tarafindan kullanilmaktadir. Yukarida goriildiigi gibi, kaynak Al-
man Hukuku'nda yargi ve 6greti esas itibariyla ayni sonuca varmaktadir.
Somut olarak bakildiginda, 6rnegin gemi maliki olan bir sirket Uzerinde
yabanci bir sirket, Turkiye'de kurulu bir yabanci sermayeli sirket araci-
ligryla hakim konumda ise, gemi maliki a¢isindan TTK [2011] m. 940
f. 4 b. (b) kosullar1 yerine gelmis sayilabilir mi? Gerek kabotaj tekelinin
amac1°4,gerekse kaynak hukim ve Turkiye'deki yasama siireci uyarinca,
bu soruya soyle yanit verilmesi gerekmektedir: Kabotaj tekelinden yarar-
lanabilecek gemiler TTK [2011] m. 940 uyarinca belirlenmektedir. Bu
dizenleme yapilirken, sirketler bakimindan, yonetim ve oy ¢oklugunun
Tlrk vatandaslarinin elinde bulunmasi sart kosulmustur. Boylece, sirke-

% TTK [2011] m.195f.1c.1b. (a) altb. 2.

4 TTK[2011] m.195f. 1 c.1b. (a) alth. 1 ve 3.

50 TTK [2011] m.195f.1 c.1b. (b).

°L TTK[2011] m.195f. 1 c.1b. (a) altb. 2.

52 TTK [2011] m.195f.1¢c.1b.(a) altb. 1 ve 3.

5% Slizel, Kabotaj, s. 62 sonu.

5 Bu amag hakkinda ayrmntili bilgi i¢in bkz. yukarida dn. 4'te anilan eserler.
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tin kaderini belirleme yetkisinin, Tlrk ¢ogunluk tarafindan kullanilmasi
amaclanmistir. Dolayisiyla, fiilen karar veren gercek kisiler bakimindan
Tlrk ¢ogunluk zorunlu sayilmistir. Bu diizenleme emredicidir ve dola-
nilmasi hukuka aykiridir. Bu itibarla, bir sirketler topluluguna dahil olan
gemi maliki sirket iizerinde dogrudan veya dolayli olarak hakimiyet
kuran tim gercek ve tiizel kisiler bakimindan, TTK [2011] m. 940'ta
ongoriilen sartlarin yerine gelmesi gerekmektedir. Aksi halde gemi, TTK
[2011] m. 940 kapsaminda Tiirk gemisi sayilmaz, dolayisiyla kabotaj
hakkindan yoksun kalir. Su kadar ki, geminin Tiirk Uluslararast Gemi
Sicili mevzuati, Baglama Kiitiigli mevzuati veya turizmin tesvik ediline-
sine yonelik mevzuat kapsaminda tescil sartlar1 yerine gelmisse, Turk
Bayragi'nin ¢ekilmesi yine de mumkin olabilecek, ancak kabotaj hakk1
kullanilamayacaktir.

B. Gemilerin ihtiyati Haczi

TTK [2011] uyarinca timuiyle yeniden dizenlenen alanlarin
arasinda "gemilerin ihtiyati haczi" bulunmaktadir5®. Bu hiikiimler hazir-
lanirken, 12/3/1999 tarihinde Cenevre'de kabul edilen "Gemilerin Thti-
yati Haczine iliskin Milletleraras1 Sézlesme"*® ("HacizMS [1999]") esas
almmustir. Deniz alacaginin "borglu"su ile ihtiyati haczi istenen geminin
"miilkiyet"i arasindaki iliski, HacizMS [1999] = TTK [2011] m. 1369
hikimlerinde agik¢a diizenlenmistir. Buna gore, kural olarak yalnizca
bor¢lunun mulkiyetinde bulunan ve borcun dogumuna yol agan geminin
ihtiyati haczi mumkdindir (f. 1). Ayrica, ayni1 bor¢luya ait diger bir ge-

% Bu konuda genis kapsamli bilgi icin bkz. K.Atamer, Turk Ticaret Kanunu Tasarisina gore
Deniz Hukukunda Cebri Icra, istanbul, 2/2006,8 4,8 8 Ave B, § 9 A.

6 International Convention on Arrest of Ships, 1999.Turkiye'nin bu Sézlesme'ye beyanla
katilmasinin uygun bulunduguna dair 2/3/2017 tarihli ve 6904 sayili Kanun igin bkz.
RG T: 25/3/2017, Sayr: 30018. Sozlesme'nin Ingilizce asil metni ve Tirkce terclimesi
icin bkz. K. Atamer/C. Siize}, Yeni Deniz Ticareti Hukuku'nun Kaynaklari, Cilt I: Millet-
leraras: Sozlesmeler ve A¢iklamali Cevirileri - Bibliyografya - Mahkeme Kararlari, Istanbul,
2013, s. 728. Bu MS hakkinda bilgi igin bkz. F. Berlingieri, Berlingieri on Arrest of Ships,
A Commentary on the 1952 and 1999 Arrest Conventions, Vol.1-11, 6th Edition, London,
11/2016 [burada 2011 tarihli 5. Bas1 esas almmustir.]; Atamer, Cebri Zcra,§ 8-9; F. Ulge-
ner, Gemilerin Ihtiyati Haczine iliskin 1999 tarihli Cenevre Konvansiyonu'na Bir Bakas,
Deniz Hukuku Dergisi 1998,Y1l: 3, Say1: 4, s. 7.

(L
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minin (sister ship) ihtiyati haczine de izin verilmistir (f. 2). Buna karsilik
borcluyla “irtibat halinde bulunan gemi*nin (associated ship) haczinin
mimkdin olup olmadigi, O0zellikle de tizel kisilik perdesinin aralanmasi
(piercing the corporate veil) hakkinin kabul edilip edilmeyecegi57 hem
MS'de, hem de onu izleyen TTK [201l]'de acik birakilmastir.

Bu hususlar, HacizMS [1999]'un ha;irlik calismalar1 sirasinda
ayrinbli tartismalara sebep olmustur58. Ozellikle de bu konuda acik bir
duzenlemeye gidilmesine yonelik olarak Ingiliz heyeti tarafindan yapilan
oneri, ¢ok sayida farkli goriis ve elestirinin agiklanmasina yol agmstir5®.
Aralarinda TUrk heyetinin®® de bulundugu ¢ok sayida heyet, bu proble-
min agik bir kural ile ¢6ztlmesinin mimkdin olmadigini ve uyusmazliga
bakan mahkeme tarafindan somut olaya 6zgu bir sekilde ele alinmasinin
gerektigini bildirmistir. Sonugta bu 6neri kabul gérmiis ve ¢oziim "uyus-
mazliga bakan mahkemenin hukuku'na (lex fori) birakilmistir®. Su halde
bir geminin ihtiyati haczi icin Tirkiye'de mahkemeye basvuruldugunda,
hem "irtibat halindeki gemi", hem de "tuzel kisilik perdesinin aralanmas1"
sorunlar1 Turk Hukuku uyarinca ¢6ziime kavusturulacaktir.

Tiirk Hukuku agisindan bakildiginda, sirketler toplulugu igin getiri-
len TTK [2011] m. 206 ve m. 209 hikimlerinin yeni olanaklar yaratip
yaratmayacagi mahkemelerce tartisilmalidir. Bu agidan Karsilastirmali
Hukuk'un verileri Turk mahkemeleri icin de benzersiz birer kaynak ni-
teligindedir. S6z gelimi Belgika Hukuku agisindan ilkeleri ortaya koyan
1/2/1994 tarihli "Alpha Sun" kararinda®? benimsenen ¢éziime Turk Hu-
kuku agisindan belki de TTK [2011] m. 209 lzerinden ulasilabilecektir.
Karara konu olan uyusmazlikta, "Alpha Star" adli gemi L sirketinin adina
kayithiyken yukuyle birlikte batmistir. Yikin maliki tazminat istemi ileri

57 Bu hususlarda genis kapsamli karsilastirmali hukuk bilgisi icin bkz. Berlingieri, Arrest,
§ 9.06 - § 9.64; Turk Hukuku'na iliskin 6zet bilgi icin bkz. Atamer, Cebri Icra, s.152 ve
orada dn. 336.

58 Bu konuda 0zet bilgi i¢in bkz. Berlingieri, Arrest,§8 9.65-§ 9.69; tartigmalarin metni igin
bkz.ayni eserde s.674-694.

59 Qzet bilgi icin bkz. Berlingieri, Arrest,§ 9.66.

50 Tirk heyetinin bu yondeki yorumu igin bkz. Berlingieri, Arrest,s.679.

5t Ozet bilgi icin bkz. Berlingieri, Arrest,§ 9.69; Atamer, Cebri Jcra, s. 151 sonu.

& Karar hakkinda ingilizce bilgi icin bkz. Berlingieri, Arrest,§ 9.08 ve orada dn. 10.
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stirmiis ve bu isteme giivence saglamak tizere Ksirketinin mulkiyetindeki
"Alpha Sun" adli gemi Uzerinde ihtiyati haciz karan almistir. Mahkeme-
nin bulgularina gore, anilan iki gemiyle birlikte "Alpha Storm" ve"Alpha
Sky" adl1 gemiler Liberya'da ayr1 birer sirket adina kayitliysa da tumu icin
ortak bir adres tescil edilmistir; gemilerin tiimii, milletlerarasi1 siniflandir-
ma kurulusu Lloyd's Register of Shipping'in listesinde LTT unvanl bir
sirketin adi1 altinda siralanmustir; LTT her iki gemi icinsorumluluk(P&lI)
sigortas1 uyarinca sigortali sifatim1 tagimaktadir; milletleraras1 piyasalarda
basvurulan dokiimlerde ve fihristlerde LTT dort grup sirketinin ve dort
geminin maliki olarak belirtilmistir; L ve K sirketlerinin yonetimi ayni
kisilerin elindedir; ayrica her iki sirket aymi ortak temsilci ile avukat tara-
findan temsil edilmektedir; gemilerden birinin borcu igin digeri Uzerinde
karsilikli olarak ipotekler kurulmustur; K ve L'min yonetim ve mali agi-
lardan bagimsiz isletildiklerine iliskin bir dehl yoktur. Tiim bu hususlari
dikkate alan Anvers Istinaf Mahkemesi (Cour d@ppel), "Alpha Star" adli
geminin batmasi sebebiyle L sirketinin bor¢landig1 tazminat isteminin
guvence altina alinmasi i¢in, K sirketine ait"Alpha Sun" gemisinin ihtiya-
ti haczine izin vermistir.

Su var ki Ingiliz Istinaf Mahkemesi (Court of Appeal), neredeyse
ayn1 maddi vakialar ¢er¢evesinde yapilan bir ihtiyati haciz basvurusunu
The "Evpo Agnic" kararinda® geri ¢evirmistir. Bu karara konu teskil eden
uyusmazlikta "Skipper f' adli gemi Boston'dan Tiirkiye'ye hurda yiikii
tagirken batmustir. YUkun maliki, "Skipper " gemisinin maliki ile "Evpo
Agnic" adli geminin malikinin ayni kisi oldugunu ileri siirerek, ikinci
gemi hakkinda ihtiyati haciz karar1 almistir. Geminin maliki tarafindan
yapilan istinaf bagvurusu ilizerine Mahkeme, yiikiin maliki tarafindan
ileri siiriilen iddialar degerlendirmistir. Bu iddialara gore, her iKi gemi
Panama Gemi Sicili'nde iki ayn sirketin adia kayitliydi, ancak her iKi
sirketin ortaklari, yoneticisi/miidiirii ve yonetici/mudir vekili ayni Ki-
silerden olusmaktaydi; her iki sirketin yoneticisi/mudurd, Yunanistan'da
yerlesik bir gergek kisiydi ve ¢ok sayida bagka gemiden olusan bir filonun
asil sahibiydi, ancak her bir geminin maliki Panama'da ayr1 bir girketti.

%3 The"Evpo Agnic"[1998] 2 Lloyd's Law Reports, s. 411 (C.A.).
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Bu iddialar1 degerlendiren Mahkeme$4, her bir gemiye malik olmak (zere
ayr1 sirketlerin kurulmasini ticaret hayatinin olagan akisi i¢inde mesru bir
isletme tarzi olarak nitelendirmistir, megerki Uc¢lncu kisileri aldatma kas-
t1 olsun. Boyle bir kasit gormeyen Mahkeme, tim bu sirketlerin hakim
ortaginin ayni kisi olmasi sebebiyle, sirketlerden birinin borcu icin dige-
rinin gemisi Gzerinde ihtiyati haciz hakki dogmayacagina karar vermis ve
ihtiyati haciz kararini kaldirmistir.

Gorildiugi gibi karsilastirmali hukukta bu konuda bir yaklasim
birligi saptamak miimkiin degildir®s. Ingiliz Hukuku ve onu izleyen yar-
g1 cevrelerinde daha dar bir bakis acis1 benimsenirken, Belgika, Fransa,
Italya gibi yargi cevrelerinde ihtiyati haciz hakki daha comert bir sekilde
taninmaktadir. Dolayisiyla Turkiye'de bdyle bir basvuru gtindeme geldi-
ginde, yururlikteki mevzuatin tim kurallariyla birlikte TTK [201 1] m.
206 ve m. 209 hukumlerinin uygulanma kosullarinin yerine gelip gelme-
diginin de denetlenmesi gerekecektir.

111. Sigorta Hukuku

3/6/2007 tarihli ve 5684 sayili Sigortaciik Kanunu® ("SCK")
uyarinca her tiirlii sigortacilik faaliyeti iki gruba ayrilmistir: hayat (life)
ve hayat dis1 (non life); sigorta sirketleri, bu gruplardan yalnizca birinde
faaliyet gosterme hakkina sahiptir (SCK m. 5 f. 2 ¢. 1). Her grup, kendi
i¢ginde birden ¢ok bransa ayrilmaktadir. Bu branslar1 belirleme yetkisi,
Hazine Miistesarliginin baglh oldugu Bakana birakilmistir®”; halen bu

% The"EvpoAgnic", s. 415 sol siitun sonu.

% Aynca bkz. Berlingieri, Arrest,§ 9.07 - § 9.59 arasinda verilen karsilagtirmali hukuk bil-
gileri.

% RG T: 14/6/2007, Say1: 26552; ¢esitli degisikliklerden sonra giincel metin icin bkz.
www.mevzuat.gov.tr. Bu Kanun'un hazirlik stireci i¢in bkz. TBMM Donem: 22, Yasama
Yili: 5, Swra Sayisi: 1364: Sigortacilik Kanunu Tasarisi ile Adana Milletvekili Atilla Ba-
soglu'nun Sigorta Murakabe Kanununda Degisiklik Yapilmas1 Hakkinda Kanun Teklifi
ve Avrupa Birligi Uyum ile Sanayi, Ticaret, Enerji, Tabii Kaynaklar, Bilgi ve Teknoloji
Komisyonlart Raporlari (1/1218, 2/87).

67 SCKm.5f.2c.2vem.2f.1b.(c).
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yetki, Ekonomiden Sorumlu Devlet Bakanina aitti1:68. Sigortacilar, faal
olduklar1 gruptaki her brans i¢in ayr1 ayr1 ruhsat almak zorundadir6®.

Ekonomiden Sorumlu Devlet Bakanligi, 2007/ 1 sayili Sigorta
Branslarina Iliskin Teblig” uyarinca branslari yeniden belirlemistir. Bu
Teblig hazirlanirken, Avrupa Birligi'nin Yonergesi™ dikkate alinmistir.
Yonerge uyarinca her sigortaci, kural olarak, yalnizca bir bransta ruhsat
alabilmektedir. Buna karsilik Tiirk Hukuku agisindan bdyle bir sinirlan-
dirma getirilmemis, her bir sigorta grubu icinde sirkete diledigi branslar-
da ruhsat alina hakki tarunmistir’> Bu kurallar gcergevesinde ayni sirketler
toplulugu biinyesinde hem hayat, hem de hayat dis1 sigorta sirketi yer
alabildigi gibi, gruplardan birindeki branslarin birden ¢ok sigortaci ara-
sinda dagitilmasi da mumkudndur (s6z gelimi kredi ve finansal kayiplar
branslari i¢in, diger hayat dis1 branslarindan ayr1 bir sigortaci kurulabilir).
Boylece birden ¢ok sigorta sirketi, ayni sirketler toplulugu blnyesinde
yer alabilmektedir.

Bu ihtimal, Sigorta ve Reastirans ile Emeklilik Sirketlerinin Mali
Biinyelerine Iliskin Yonetmelik'e” 17/3/2011 tarihi itibariyla eklenen’
kurallarda agikc¢a 6ngoriilmiistiir. Yeni tanimlara gore "finansal holding'€
iclerinden en az bir tanesi bir sigorta veya emeklilik sirketi olmak sartiyla,
bagli ortakliklarinin tiimii veya ¢ogunlugu finansal kurulus olan sirketi
ifade etmektedir (m. 3 f. 1 b. [g]). Ayrica "sigorta grubu" ibaresi de ta-
nimlanarak, sigorta, reasiirans veya emeklilik sirketlerinden miitesekkil
ve bu sirketler arasinda bagl ortaklik iliskisi bulunan grubu ifade edecegi

%8 Yetki devri, "Hazine Miistesarligi Kanunu" (T:9/12/1994, No.4059) m. 1 c. 1 uyarinca
yapilmuistir.

% SCKm.5f.1c.1.

19 RG T:11/7/2007, Say1: 26579.

"L First Council Directive 73/239/EEC of24July 1973 on the coordination oflaws, regu-
lations and administrative provisions relating to the taking-up and pursuit of the busi-
ness of direct insurance other than life assurance, Annex A.

22007/ 11 sayil Sigorta Branslarma iliskin Tebligin Uygulama Esaslarma Dair Genel-
ge m. 1 (metin igin bkz. F. D. Kabukguoglu Ozer, Sigortacilik Kanunu Serhi, Istanbul,
10/2012, s. 933).

3 RG T: 7/8/2007, Say1: 26606.

-« RG T:17/3/2011, Say1: 27877.
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ongorilmiistiir (m. 3 f. 1 b. [h]). Su halde finansal holding, iizerinde
hakimiyete sahip oldugu sigorta ve emeklilik sirketleri ile birlikte sigorta
grubunu olusturmaktadir; her bir sigorta ve emeklilik sirketi, finansal
holdingin bagh sirketi konumundadir.

Bir sigorta grubu biinyesinde bulunan sigorta sirketlerinin kurulus
asamas1 0zel hiikiimle diizenlenmistir.Sigorta Sirketleri ve Reasiirans Sir-
ketlerinin Kurulus ve Calisma Esaslarina Iliskin Yonetmelik™ hikiimle-
rine gore, tlzel kisi kurucu, bir holding bunyesinde faaliyet gosteriyorsa,
holdingin finansal durumu sigortacilik faaliyetlerini yuritmeye yeterli
olmalidir (m. 5 f. 3). Aymi kosul, Tiirkiye'de faaliyet gdstermek isteyen
yabanci sigortacinin hakim ortagi icin de éngoriilmiistiir (f. 4).

Ote yandan 2011 yilinda eklenen kurallar cercevesinde, finansal
holding biinyesinde yer alan sigorta ve emeklilik sirketleri s6z konusu
oldugunda, sirket denetiminin yan1 sira "grup denetimi" yapilmaktadir
(m. 21/ Af. 1, 2). Bu denetimlerin kapsaminda grup yapisi, tim sirketle-
rin arasindaki dogrudan ve dolayli baglantilar, grup ici islemler ve riskler
de arastinlmaktadir (m. 21/ Af. 2 b. [a], [¢]). Denetim etkin bir sekilde
yapilamazsa, sigorta sirketinin s6zlesme yapma yetkisi kaldirilabilir veya
hi¢ verilmeyebilir (m. 21/ Af. 4 c. 2).

Tim bu kurallar1 hazirlayan (Hazine Miistesarlig1 biinyesindeki)
Sigortacilik Genel Miidirlagi, goriildigi gibi, sigorta ve emeklilik sir-
ketlerinin, bir sirketler toplulugu biinyesinde yer almasi ihtimalini agik ve
ayrintili kurallarla diizenlemektedir. Nitekim gerek yurt icinde, gerekse
yurt disinda her iki sirket tlriinun bir topluluk biinyesinde yer almasiyla
yaygin bir sekilde karsilagilmaktadir.

Bu bilgilerin 1s181nda, topluluk biinyesinde yer alan sigorta veya
emeklilik sirketinin 6deme giigliigiine diismesi veya iflas etmesi halinde
hakim ortagin sorumlulugu tartisma konusu olabilecektir. Sirketler top-
lulugu biinyesindeki finansal holdingin (hakim sirketin) ve bagh sirketin
(sigorta veya emeklilik sirketi) kurulus ve ¢alisma asamalarinda yapilan

> RG T: 24/8/2007, Sayr: 26623 (cesitli degisikliklerden sonra giincel metin icin bkz.
WWW.mevzuat.gov.r).
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denetimler dikkate alindiginda, TTK m.206'dandogan istem hakkinin is-
letileceginde bir tereddit yoktur. Burada ortaya ¢ikacak asil 6nemli soru,
ayrica TTK m. 209'un da isletilmesine olanak verilip verilmeyecegidir.
Bircok sigorta ve emeklilik sirketinin, blinyesinde yer aldiklar1 toplulu-
gun itibarini kullanarak reklam yaptiklar1 dikkate alindiginda, 209'uncu
maddenin isletilmesi yoniinde gerekceler giindeme gelebilecektir. Bu
tlr istemlere kars1 hakim sirketin mutlaka tetikte durmasi gerekir, ¢uinki
bir sigorta veya emeklilik sirketi beraberinde ¢ok agir bir 6deme yiikii
getirebilecektir.

IV. Sonuc

Sonug olarak, sirketler topluluguna iliskin yeni kurallar, etkilerini ti-
caret hukukunun tim alanlarinda gostermektedir.Deniz ticareti ve sigor-
ta hukuku dallarinda da bu etkiler izlenebilmektedir. Kabotaj, gemi haczi
ve sigortacinin aczi gibi, ilk bakista tiimiiyle ilgisiz goziiken alanlarda,
sirketler toplulugu biinyesinde yer alan sirketler sebebiyle yeni sorunlar
ortaya ¢ikmaktadir. Bu sorunlarin ¢oziimiinde, TTK [201l]'in hazirlik
calismalarina katilan dgretiye siiphesiz buyuk bir ylk diismektedir. Bu
acidan Sayin Prof. Dr. Unal Tekinalp Hocamizin daha nice yillar bizi essiz
bilgisi ve sarsilmaz metodolojisiyle aydinlatmasi en blytk dilegimizdir.
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Size Mutlulugu Tavsiye Ediyorum

Degerli Katilimeilar, Aziz Meslektaslarim, Sevgili Ogrenciler,

Sizleri Saygiyla Selamliyorum.

Hayatimin yarisindan daha uzun bir zaman dilimini kaplayan aka-
demik yillarimin en mutlu giiniinii bugiin yasadim. Bana bu olaganiistii
mutlulugu saglayan semineri, diger bir soyleyisle bilim sélenini, 6zenle
hazirlayan eski asistanlarima ve bugiinkii meslektaslarima, bildiri sunan
dostlarima ve katilimcilari olusturan eski ve yeni 6grencilerime,avukatla-
ra, hakimlere ve arkadaslarima yiirekten tesekkiir ediyorum.

Tam bu noktada 6zellikle katilimcilara hitap etmek istiyorum: Sek-
seninci dogum giiniimiin, ¢etin hukuki sorunlarin ortaya konuldugu,
tartisildigi ve ¢oziimlerin onerildigi bir seminerle kutlanmasini yadirga-
madiniz; aksine ona onem verdiniz ve ondan memnuniyet duydunuz.
Seciminizi cesaret verici buluyorum; tlkem adina kivangla karsiliyorum.
Toplantinin sizlere yeni ufuklar agtigini, sizleri yeni bilgilerin kiyilarina
gotlirdiigiinii iimit ediyorum. Ciinkii, seminerimizde, seckin toplulugu-
muza bildiri sunanlar, Avrupa ve Turk Universitelerinin, iz birakan kitap-
larin1 yazan, ilgi ¢ekici makalelere imza atan, goriisleri ve ogretileri ile
taninan kisileridir. Kanaatimce onlar ¢cagimizin 6nemli adresleri arasinda
yer almaktadirlar.

Lise 6grenimimin ilk yillarinda, Paris, Henri IV Lisesi felsefe 6g-
retmeni Emil Chartier Alain'in "Aayatin en 6nemli sorunu mutluluktur"
climlesine rastladim. Bu kisa hikmeti, diger deyisle felsefi yargiy1 nerede



Karsilastirmal Sirketler Toplulugu Hukuku
174 80. Yas Guiniinde Prof Dr. Unal Tekinalp'e Sayg: Konferanst

okudugumu hatirlamiyorum; belki bir denemede belki de bir felsefe kita-
binda. Alain'in tavsiyesi kisiligimi sekillendirdi. Karsilastigim her olayda,
ortaya c¢ikan her sonucta, basarilarda, basarisizliklara ragmen amaca
ulagsma 1srarlarinda bu yarginin dogrulugunu tespit ettim, derinligini kes-
fettim. Alain'in ciimlesi beni kendime kars1 taahhiide sokmustu.

Vardigim sonu¢ mutlulugun, insanin kendi cevresiyle, arkadasla-
riyla, glinliitk mesguliyeti i¢cinde rastladig, isbirligi yaptig: kisilerle yakin
baglant1 i¢inde olduguydu. Ayrica yasanilan kentin, semtin, her gin ¢iki-
lan yokuslarin, binalarin, kendime uygularsam elli yilimi gegirdigim Uni-
versite yerleskesinin; enstitiilerin, dershane bloklarinin, sinava girdigim
salonlarin ve odalarmn, kittiphanelerin, heybetli tarihi kapilarin, tavan

suslerinin, fenerlerin, avizelerin mutlulukta paylar1 oldugu goriistinde-
yim.

Nihayet her insanin kahramanlar1 vardir; onlara 6zenilir, onlar 6rnek
alinir ve sevilir. Benim zaman zaman berraklasan zaman zaman da flula-
san hatta yitip giden kahramanlarim annem ve babam ile ozanlar, fikir ve
sanat adamlari, ilk ve ortaokul ile lise 6gretmenlerim ve profesorlerdir.
Bunlar yasadigim kent ile birlikte benim mutlulugumun pargalaridir.

Bir 6gretmen ailesi iginde biiylimiis bir cumhuriyet ¢ocuguyum. Ba-
bam lise tarih ve cografya 6gretmeni, Talha Tekinalp'tir. Annem kisa bir
sure ilkokul 6gretmenligi yapmis Hatice Tekinalp. Annem ile babamin
benim ayricaligim olduklarinda siiphe etmiyorum. Babamdan tarih din-
ledim, siir duydum. Cevremiz de 6gretmenlerden olusuyordu. Annem
ile babami sevgi, 6zlem ve rahmetle aniyorum. Onlar TUrk orta sinifinin
yapicl, kurucu ve 6gretici insanlariydi; orta sinifin ahlakina, erdem ve
hosgorii gibi degerlerine bagliydilar.

*k*k

Alain'i séyle anladim: Hayatta dncelik mutluluga verilmelidir. Once-
ligi baska amaclara odaklayan kisi dogru se¢im yapmaz. Sartre'in "Varlik
ve Hiclik" kitabindan anladiklarimi soyle Ozetleyebilirim. Her insan 6z-
gurddr, kendisini bizzat sekillendirir, secen kendisidir. Birey 0zgur veya
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kdle konumunda bulunmayi, baski altinda yasamayi, bunu reddetmeyi
ve direnmeyi kendisi secer. Tercihlerinden kendisi sorumludur.

Bu goriigler beni, yazarin bir defa bile sz konusu etmedigi mutluluk
tizerinde diisiinmeye yoneltti. Ben diger amaglar1 bir kenara ittim, mutlu
olmay1 se¢tim. Sartre1 boyle yorumlamami kimse kabul etmedi, felsefe
meraklisi olan ve felsefeye goniil veren arkadaslarim Sartre yanlis yo-
rumladigimi sdylediler. Eminim hakliydilar. Sartre'r yanlis anladim fakat
bundan zarar gormedim. Su noktada israr ediyorum. Sartre se¢imi insa-
nin kendisinin yapmakta 6zgiir oldugunu yaziyordu; bundan emindim.

Alain'den ¢ok Once, bir olayin mutlulugu yakalamakta bana yar-
dimci1 oldugunu belirtmeliyim. Didar 6gretmenin beni Izmir Sakarya
ilkokuluna kabul edisi -Stefan Zweig'dan 6diing aldigim bir kitap adiyla
tam-"Y1ldizin Parladigi An"dir. Babam 1941'de Elaz1g'dan izmir'e atandi-
ginda, bu deniz kokan kente Mart ayinda geldik. Ilkokullar ikinci yariyila
baslamisti. Dumlupmar Ilkokulu midirii ile UIKU kokulu midiiri yer-
lerinin olmadigini ifade ederek beni okullarina kaydetmeyi reddettiler.
Sakarya Ilkokulu'nun miidiirii de baségretmeni de babama "aziz mes-
lektasim™ hitaba ile "'ne yazik ki bu miimkiin degil" deyince, ben sessizce
aglamaya basladim; kimse beni gormuyordu. Biiyiikler diinyasinda yok-
tum. I¢imi okuyamamak korkusu sarmisti. Bu sirada Didar 6gretmenin
"yer bulamazsam ben bu ¢ocugu kucagimda oturturum miidiir bey" dedigini
duydum. Didar 6gretmen basogretmenin cevabini beklemeden elini
bana uzatti, "gel yavrum™ dedi, elini tuttum, sinifa gittik. Ne o an1 ne de
Didar 6gretmeni unuttum. Simdi de kendisini rahmetle, saygiyla ve her
glin artan sevgilerle antyorum. O benim annem ve babamla beraber ilk
kahramanimdir. Mutlulugu bana kazandiran kisidir. Bu sebeple 6gret-
menlerimi ve profesorlerimi kutsal saydim. Didar 6gretmen daha sonra
tanmmis yazar Naci Sadullah ile evlendi. Naci Sadullah Izmir'in kokl
ailelerinden "Usakligiller"e mensuptu. Didar 6gretmen geng 61dii. Yillar
sonra Istanbul Hukuk Fakdltesi ticaret hukuku kirstsiinde asistanken
Kadikdy vapurunun ki¢ giivertesinde Naci Sadullah'a rastladim, yanina
gittim, kendimi tanittim, birden gozleri doldu; ayrilirken bana "Aksam
Gazetesi'ndeyim sik stk ugraymn” dedi. Kendisini hep ziyaret ettim. Ne ya-
zik ki onu da Didar 6gretmen gibi erken yitirdim.
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[zmir Gazi Ortaokulu'nda hemen hemen her 6gretmen benim igin
bir kahramandi, en ¢ok edebiyat 6gretmenim Sabahat Bayyurdoglu'nun
etkisinde kaldim, hala yazarken onun 6grettigi dilbilgisi kurallarini kulla-
niyor,siirleri, romanlari, hikayeleri onun 6lgiileriyle degerlendiriyor,gene
onun asiladig1 zevkle -TUrkiye'de pek de ilgi cekmeyen bir tir olan- de-
neme okuyorum. Mustafa Tan (matematik), Murteza Glrkaynak (tarih),
Sitk: Eralp (tarih), Nazime Ulki (biyoloji), Ttrkan Alptekin (Ingilizce),
Kadri Atamal (resim) unutamayacagim diger kahramanlarimdir.

Lisem, izmir Inonii Lisesi'dir; sonra adi Namik Kemal Lisesi oldu.
Lisenin Ug¢lincU smifinda matematigi 6gretmeyi, sorunlari ¢ézmeyi bir
sanat ve bu baglamda bir zevk haline getirmis olan bir bilgine, Dr. Sitki
Selek'e rastladim. Yillar sonra Cambridge Universitesi Trinity Koleji'nin
unlt matematikgisi G. H. Hardy'nin "Bir Matematik¢inin Savunmasi"
kitabinin basinda C. P. Snow'un anlattigi Hardy'yi okuyunca Sitki Selek
Hocay1 hatirladim. Birbirlerine ne kadar benziyorlardi. Lisede felsefe
O0gretmenimiz Ziya Somar idi. Sosyoloji ve psikolojiyi miidiir Hayri
Cakaloz'dan, tarihi Kemal Ozerdim'den, edebiyat1 "Bir bahar aksami
rastladim size" sarkisinin guftesinin yazari, sair ve edip Fuat Edip Bahsi
ile cok saglam bilgiye sahip Behget Bey'den, biyolojiyi Edibe Tinaz'dan,
cografyay1 Hiisnli Bey, Tiirkan Yakal ve babamdan aldim.

Ingilizce hocamiz Namik Bey'den de s6z etmeliyim. Namik Bey'in
bir Ingiliz tiniversitesinden doktorasi vardi. Dersleri, cogu zaman lise In-
gilizcemizi ¢cok ama ¢ok asiyordu. Saydigi sair adlarint hi¢ duymamistik.
Mesela"Shakespeare"denhi¢s6z etmemisti. Bizise kendisini "Harnlet"ten
taniyorduk. Namik Bey W. Whitman, Wordsworth, Chauser, Yeats ve
Robert Frost gibi sairleri zikreder zaman zaman onlardan bazi misralar
da okurdu. Anlamlarin1 hi¢ bilmedigim bu misralarin imlasim1 da tani-
miyordum. Sairlerin adlarini not ederdim. Bir giin galiba Kordon'daki
Atatiirk heykelinin arkasinda, yabanci dilde kitaplar ve dergiler satan bir
diikkanda yesil bezden kapag: olan bir Ingiliz siirleri antolojisi buldum;
Wordsworth'un su siirini ¢evirmeye ¢alistim: "She dwelt among the unt-
rodden ways / Beside the springs of Dovei / A Maid whom there were none
to praise / And very few to love. /// A violet by a mossy stone / Half-hidden
from the eye!/ -Fair as a star1 when only one / Is shining in the sky': [*O
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yasardr gecmedigi patikalarin esiginde/ Dove pinarlarinin hemen bitisiginde

/ Gencecik bir kizdi/ Yoktu, pek dveni/ Kuguclktisevdalari/ll Yosunlu tas
yanminda bir meneksel Carpmazd: da pek 6yle goze/ -Bir yildiz kadar giizel
| Isildardi gOkte/ Tek basina hem de':]*

*k*k

[zmir'deki taninmis taninmamus sairlerin, hikayecilerin ve deneme-
cilerin roportajlarini, bu arada da kendi yazdiklarimizi yayimladigimiz
bir sanat sayfasint merhum dostum Baha Galip Tunaligil2 ile hazirlardik.
Sanat sayfasini once "Halkin Sesi" sonra da "Yeni Asir'da sunuyorduk.
1950'li yillarmn ilk yarisiydi, Necati Cumali, Attila ilhan, Nahit Ulvi Ak-
gun,Samim Kocag6z, Kemal Bilbasar, Cavid Yamag, NaciSadullah ve Can
Ytlcel Izmir'deydi. Aksamiistii Ankara Palas'in ¢ay salonuna gelirlerdi.
Karsiyaka'dan atli tramvay yillarca once kalkmisti, Karantinanin yamac-
larinda, bahcelerinde simbdullerin agtigi, ¢it kapilarinda agilinca ¢ingi-
raklarin ¢aldigi evler vardi; Bostanli'da galiba hig ev yoktu, Karsiyaka'nin
bu uzak kiyilarinda bir tirli derinlesmeyen denizin Koérfez'in ortasina
kadar uzandigi rivayet olunurdu. Konak meydaninin saginda, iskelenin
karsisindaki depolarin Oniinden otobiise biner, Giindogdu'da iner, bir
dut hiyabaninin altindan neseyle yuruyerek liseye giderdik. O yillarda
Asansor'un, Siikran Oteli'nin ve lokantasinin, FOto Sencan'in; Aktas ve
Eczacibas1 Eczanelerinin, doktorlarin muayenelerinin toplandigi Beyler
Sokagi'nin, pastact Ali Galip'in kisilikleri somutlasmisti. Dario Moreno,
Asansor'de kiglcuk bir evde yasardi, Mayis aylarinda gencler sabah va-
purunu doldurur, Inciralti'na "ytizme"ye giderlerdi; Kestelli Basdurak'tan
baslar, Ikicesmelik'e kadar uzanirdi. Biz Kestelli Uciincii Cikmaz'da otu-
rurduk; [zmir essiz bir siir tlkesiydi. Cumali'nin hikayelerimi begendigi
birgtin ona "kabiliyetim var m:?" sorusunu sormustum. O da"bilmiyorumj
kabiliyetin varsa pesinden gidersin™ demisti.

1 Bu cgevirinin oldukca degisik bir seklini galiba bir sanat sayfasinda yayinladim, belki de
giin 151¢1na ¢itkmasindan korktum.

! Baha Galip Tunaligil ile Namik Kemal Lisesi'nden arkadastik. Ben Universite 6grenimi
icin Istanbul'a gittim, o Ankara'ya. Baha Galip, Ankara Ziraat Fakiltesi'nde profesor ola-
rak gorev yapti. Onu geng yasta kaybettik. Baha Galip Halikarnas Balikgisi ile bir soylesi
yapti, "Yeditepe" dergisinde yayimladi ve Sait Faik ile Halikarnas Balik¢is1 arasinda tar-
tismaya Sebep oldu.
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yasardi ge¢medigi patikalarin esigindel Dove pinarlarimin hemen bitisiginde

/ Gencecik bir kizdi/ Yoktu, pek 6veni/ Kugticlkti sevdalari//l Yosunlu tas
yamnda bir meneksel Carpmazd: da pek 6yleg06ze/ -Biryuldiz kadar giizel
[ Istldardi gokte / Tek basina hemde™.]*

***x

[zmir'deki taninmis taninmamus sairlerin, hikayecilerin ve deneme-
cilerin réportajlarini, bu arada da kendi yazdiklarimizi yayimladigimiz
bir sanat sayfasint merhum dostum Baha Galip Tunaligil2 ile hazirlardik.
Sanat sayfasini 6nce "Halkin Sesi" sonra da "Yeni Asir"da sunuyorduk.
1950'li yillarm ilk yarisiydi, Necati Cumali, Attila IlThan, Nahit Ulvi Ak-
gin,Samim Kocagdz, Kemal Bilbasar, Cavid Yamag, NaciSadullah ve Can
Yiicel izmir'deydi. Aksamiistii Ankara Palas'in ¢ay salonuna gelirlerdi.
Karsiyaka'dan ath tramvay yillarca dnce kalkmisti, Karantina'nin yamag-
larinda, bahgelerinde sumbdullerin actigi, ¢it kapilarinda agilinca ¢ingi-
raklarin ¢aldigi evler vardi; Bostanli'da galiba hi¢ evyoktu, Karsiyaka'nin
bu uzak kiyilarinda bir tiirlii derinlesmeyen denizin Korfez'in ortasina
kadar uzandigi rivayet olunurdu. Konak meydaninin saginda, iskelenin
karsisindaki depolarin 6niinden otobuse biner, Giindogdu'da iner, bir
dut hiryabaninin altindan neseyle yiriiyerek liseye giderdik. O yillarda
Asansor'in, Siikran Oteli'nin ve lokantasinin, Foto Sencan'in; Aktas ve
Eczacibas1 Eczanelerinin, doktorlarin muayenelerinin toplandigi Beyler
Sokagi'nin, pastact Ali Galip'in kisilikleri somutlasmisti. Dario Moreno,
Asansor'de kuglcuk bir evde yasardi, Mayis aylarinda gencler sabah va-
purunu doldurur, Inciralti'na "yiizme"ye giderlerdi; Kestelli Basdurak'tan
baslar, Ikicesmelik'e kadar uzanirdi. Biz Kestelli Uciincii Cikmaz'da otu-
rurduk; izmir essiz bir siir Glkesiydi. Cumali'nin hikayelerimi begendigi
bir glin ona"kabiliyetim var m:? " sorusunu sormustum. O da"'bilmiyorum;
kabiliyetin varsa pesinden gidersin" demisti.

! Bu cevirinin oldukca degisik bir seklini galiba bir sanat sayfasinda yayinladim, belki de
gun 1s1g1na ¢ikmasindan korktum.

> Baha Galip Tunaligil ile Namik Kemal Lisesi'nden arkadastik. Ben uiniversite grenimi
icin Istanbul'a gittim, o Ankara'ya. Baha Galip, Ankara Ziraat Fakiltesi'nde profesor ola-
rakgorev yapti. Onu geng yasta kaybettik. Baha Galip Halikamas Balikgis1 ile birsdylesi
yapti, "Yeditepen dergisinde yayimladi ve Sait Faik ile Halikarnas Balik¢is1 arasinda tar-
tismaya sebep oldu.
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Hukuk Fakdiltesinin 1 no'lu amfisini yiizlerce 6grencinin doldur-
dugunu goriince birseylerin degistigini anladim. Aklimda R. Frost'un
"Never again would bird's song be the same" ["Sarkilar: kuglarin bir daha

eskisi gibi olmayacakti™] dizesi vardi. Yeni kahramanlarim profesorlerdi.
Onlara benzemem mutlulugum igin sartti. Sahneyi ticaret hukuku kuir-
susu baskani Ord. Prof. Dr. Halil Arslanli kapliyordu. Arslanli, mimtaz
bir bilim ve gergek bir {iniversite insaniydi. Bilimsel arastirma yontemini,
calisma disiplinini, hep, daima okumay1, goriisleri degerlendirmeyi ve
dogrulara ancak siiphe ederek, ¢alisarak, beyin teri dokerek varilabilece-
gini, arastirma yapilmadan ileri stirtilen "dogru"lara heves edilmemesini
ondan 6grendim. Higbir akademik unvanimi "Arslanli'nin asistan1" sifati
kadar gururla ve heyecan duyarak tasimadim. Govenilir bilgiye sahip
olmayi, 6zglin bilgi liretimi i¢in ¢aligmak, kaynak kullanmak ve diisiinsel
gayret gostermek icap ettigini, bilimsel etik kurallarin1 bana o kazandirdu.
Arslanli beni Bedin "Frei Universitat“e Hirsch'in yanina yolladi. Prof.
Hirsch'in yanina gittigim ilk giin Hirsch bana sordu: "Siz Hirsch'in 'pro-
fesor' tanimini biliyor musunuz? Hemen sdyleyeyim, ‘profesor, asistanin
asistanidir™ dedi. Arslanli ve Hirsch ile birlikte hocam Prof. Dr. Reha
Poroy'u da saygi ve minnet duygular i¢cinde anmaliyim. Poroy'dan ikinci
siifta "fikri hukuk™ dersini aldim ve dordiincii sinifta “ticaret hukuku™
derslerinde tekrar karsilastim ve 1964'ten itibaren onun kirsi baskanligi
altinda calistim.

Prof. Poroy goriisleri, tislubu, ders anlatisi bakimindan 6zgiindii.
Poroy Turk Sermaye Piyasasinin hukuki yapisinin kurucusudur. Ser-
maye Piyasasi1 Kanun'u i¢in, ilk hukuki raporu yazan ve yayinlayan, ilk
tasartya baskanlik eden, U¢ gin suren bilimsel semineri yOneten odur.
Poroy takim galismasii Tiirkiye'ye getiren ve Ticaret Hukuku Kirsu-
sindn kitaplarinda uygulayan kisidir. Avrupa Hukuku Merkezini kuran,
seminer diizenleyerek, yayimlar yaparak Merkezi Tirkiye'ye ve Avrupa'ya
da tanitan odur; Merkezde ben de direktorlik yaptim. Ne yazik ki simdi
calismiyor; yoneticileri onu yok ettiler. Onun direktorliigii altinda U¢ sey
ogrendim: Bilimsel 6zgurlik, bilimsel etik ve bilimsel etkinlik.

*k*k
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Hukuk Fakultesinin 1 no'lu amfisini yiizlerce 6grencinin doldur-
dugunu gorince birseylerin degistigini anladim. Aklimda R.FOoSt'un
"Never again would bird'ssong be the same" ["Sarkilar: kuslarin bur daha
eskisi gibi olmayacakti"] dizesi vardi. Yeni kahramanlarim profesorlerdi.
Onlara benzemem mutlulugum igin sartti. Sahneyi ticaret hukuku Kdr-
siisii bagkan1 Ord. Prof. Dr. Halil Arslanli kapliyordu. Arslanli, mimtaz
bir bilim ve gercek bir tiniversite insaniydi. Bilimsel arastirma yontemini,
caligma disiplinini, hep, daima okumayi, gorisleri degerlendirmeyi ve
dogrulara ancak siiphe ederek, calisarak, beyin teri dokerek varilabilece-
gini, arastirma yapilmadan ileri sirilen "dogru"lara heves edilmemesini
ondan 6grendim. Hig¢bir akademik unvanimi "Arslanli'nin asistani1” sifati
kadar gururla ve heyecan duyarak tasimadim. Giivenilir bilgiye sahip
olmay1, 6zgiin bilgi liretimi i¢in ¢alismak, kaynak kullanmak ve diisiinsel
gayret gostermek icap ettigini, bilimsel etik kurallarini bana o kazandirdi.
Arslanli beni Berlin "Frei Universitat"e Hirsch'in yanina yolladi. Prof.
Hirsch'in yanina gittigim ilk gin Hirsch bana sordu: "Siz Hirsch'in 'pro-
fesor' tanimini biliyor musunuz? Hemen sdyleyeyim, ‘profesor, asistanin
asistanidir™ dedi. Arslanli ve Hirsch ile birlikte hocam Prof. Dr. Reha
Poroy'u da saygi ve minnet duygulari iginde anmaliyim. Poroy'dan ikinci
smifta "fikri hukuk" dersini aldim ve dordiincii sinifta "ticaret hukuku"
derslerinde tekrar karsilastim ve 1964'ten itibaren onun kiirsii baskanlig1
altinda caligtim.

Prof. Poroy gorisleri, iislubu, ders anlatist1 bakimindan 6zgiindii.
Poroy Turk Sermaye Piyasasi'nin hukuki yapisinin kurucusudur. Ser-
maye Piyasas1 Kanun'u icin, ilk hukuki raporu yazan ve yaymlayan, ilK
tasartya baskanlik eden, U¢ gln siren bilimsel semineri yoneten odur.
Poroy takim ¢alismasimi Tiirkiye'ye getiren ve Ticaret Hukuku Kdrsu-
stinlin kitaplarinda uygulayan kisidir. Avrupa Hukuku Merkezini kuran,
seminer duzenleyerek, yayinlar yaparak Merkezi Tirkiye'ye ve Avrupa'ya
da tanitan odur; Merkezde ben de direktorliik yaptim. Ne yazik ki simdi
calismiyor; yoneticileri onu Yok ettiler. Onun direktoOrliigii altinda Ug sey
ogrendim: Bilimsel 0zgurlik, bilimsel etik ve bilimsel etkinlik.

*k*k
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Esim Giiloren'le Istanbul Hukuk Fakiiltesinde sinif arkadasiydik.
Ben o ¢ok kalabalik 1 no'lu amfiye girdigim ilK giin degilse bile, birkac
giin sonra onu gordiim. Sevdalanmishm. O giin ¢ok dogru ve iyi bir is
yaptigimin farkindaydim. O beni galiba tg¢linci sinifta iken tanidi. Bence
hi¢c de gec degildi. Giiloren de orta smiftandi, Cumhuriyet ¢ocuguydu;
okuma, kisilik sahibi olma kararindaydi, erdem sahibiydi, genel kabul
goren degerleri tercih ediyordu, diristtl, sira disi1 bir es, anne, Univer-
site 6gretim Uyesi ve "insan"di. Sanli asistanlik glnlerini birlikte yasadik;
doktoralarimiz1 birlikte yaptik, Berlin Frei Universitat'e Prof. Hirsch'in
yanina birlikte gittik. O da bir cumhuriyet ailesinden geliyordu. Haya-
tin1 ve mutlulugunu kendisinin kuracaginin bilincindeydi; azimliydi;
hak yememeyi, adaletli olmayi, zulmetmemeyi, bir 6gretim iiyesinin bir
Universite dersine ¢alisarak girecegini ve kendi bilgilerini 6grencilerine
aktarmas1 gerektigini biliyordu. 1953'ten beri Glloren sayesinde bir
sevgi, hosgori, iyilik ve sefkat ortaminda yasiyorum. Her seyi Giiloren'e
bor¢cluyum. Bu bor¢ 6denmez, bunu biliyorum. Her gin Oktay Rifat'in
su dizelerini mirildaniyorum: ""Saadet bir ¢imendir: bastigin yerde biter /
Yalnizlik gittigin yoldan gelir."

Burada ailemizin sevgi dolu, katkili ve anlayish iki dinamik Uyesine,
kizlarimiz Evren ile Bige'ye de birgok sebeple minnettarligimi belirtme-
liyim. Onlarin her toplumsal, sanatsal ve siyasal konuda giinceli yansitan
diisiinceleri ve heyecanl tartisma yontemleri benim ve esimin gelismele-
11 izlememize yardimci olmustur. Kardesim ve yegenlerim tutumlariyla
bizi hep mutlu etmislerdir.

Bu toplant1 i¢gin birgok kisiye siikranlarimi sunmayi bir borg bilirim.
Toplantinin ger¢eklesmesinde ii¢ kisinin ¢alismalari etkili oldu. Prof. Dr.
Gul Okutan Nilsson, Prof. Dr. Yesim Atamer ve Prof. Dr. Esra Ekmekgi.
Okutan Nilsson asistanimdi, Atamer manevi asistanimdi. EkKmekgi ise
ogrencimdi. Ucii de simdi gurur duydugum meslektaslarim.

1979'lu yillardan beri derin dostlukla bagli oldugum Alman, ticaret,
ortakliklar, bankacilik ve Avrupa Birligi hukuku ile karsilastirmali hukuk
dallarmin blydk ismi, Hamburg Max Planck Karsilastirmali Hukuk ve
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Esim Giilorenle Istanbul Hukuk Fakiltesinde sinif arkadasiydik.
Ben o ¢ok kaJabalik 1 notit amfiye girdigim ilk giin degilse bile, birkag
guin sonra onu gérdiim. Sevdalanmistua O giin cok dogru ve iyi bir I.f
yaptigimin farkindaydim. o beni galiba U¢Uncu sinifta iken tanidLL Bence
hi¢ de gec degildi Guldren de orta siniftaruli, Cumhuriyet gocuguydu;
okuma, kisilik sahi1l,i olma kararindaydi, erdem sahibiydi, genel kabul
goren degerleri tercih ediyordu, durtsttl, sira dis1 bir es, anne, Univer-
site 0gretim (Uyesi ve "insan"dL Sanli asistanlik gtinlerini birlikte yasadik;
doktoralanmizi birlikte yaptik, Berfin Frei Universitat'e Prof. Hirsch'in
yanma birlikte gittik O da bir aimhuriyet ailesinden geliyordu. Haya-
bni ve mutlulugunu kendisinin kuracaginin bilincindeydi; azimliydi;
hak yememeyi, adaletli olmayi, zulmetinemeyi, bir 6gretim tiyesinin bir
Universite dersine ¢alisarak girecegini ve kendi bilgilerini dgrencilerine
aktannasi gerektigini biliyordu. 1953'ten beri Giiloren sayesinde bir
sevgi, hosgort, iyilik ve sefkat ortaminda yasiyomilL Her seyi Glloren'e
bor¢cluyum. Bu bor¢ 6denmez, bunu biliyorullL Her giin Oktay Rifat'in
su dizelerini minldaruyonim; "'Saadet bir cimendir, bastigin yerde biter /
Yalnizlik gittigin yoldan gelir."

Burada ailemizin sevgi dolu, katkili ve anlayish iki dinamik Gyesine,
hzlanmiz Evren ile Bige'ye de birgok sebeple minnettarligimi belirtme-
liyinL Onlann her toplumsal, sanatsal ve siyasal konuda giinceli yansitan

diisiinceleri ve heyecanli tartisma yontemleri benim ve esimin gelismele-
r izlememize yardima olmustur. Kardesim ve yegenlerim tutumlanyla

bizi hep mutlu etmislerdir.

Bu toplant1 i¢in bir¢ok kisiye siikranlaruru sunmayi bir borg bilirim.
Toplantinin gergeklesmesinde (¢ kisinin ¢alismalari etkili oldu. Prof. Dr.
Gul Okutan Nilsson, Prot Dr. Yesim Atamer ve Pro( Dr. Esra Ekmekgi.
Okutan Nilsson asistanimdi, Atamer manevi asistanimdL. Ekmekgi ise
ogrencimdi. Ucl de simdi gurur duydugum meslelctaglanm.

1979'lu y1llardan beri derin dostlukla bagli oldugum Alman, ticaret,
ortakliklar, bankacilik ve Avrupa Birligi hukuku ile karsilastirmali hukuk
dallanrun biyuk ismi, Hamburg Max Planck Karsilastirmali Hukuk ve
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MitlrtlerafafiJ O1..e1 Hukuk Enstitist eski ditektorii Prof. Dr. Dr. h.c.
KJaus J. Hopt ‘a; ticaret ve oruklikJar hukuku ile Konurn hukukunun
miimta1 simasi, Bucerius Hukuk Fakultesi eski dekani Prof. Dr. Dr. h.c.
mult. K.arsten Schmidt'e, kadim doshim Bem Universitesi Hukuk Fakdil-
tesi emekli 6gretim iiyesi, Isvigre anonim ortakliklar, Konurn hukuku
ve rekabet ve fikri mulkiyet hukuku kitaplariyla hukuk. bilimine blyuk
k.atkilar saglayan Prof. Dr. Roland von Biiren'e, Liksemburg Universitesi
Hukuk, Iktisat ve Finans Fakiiltesinin taninmis dgretim (yesi Prof. Dr. Pi-
erre-Henri Conac'a ve Tlbingen Eberhard-Karls Universitesi'nden genc
bilim insan1 dostum Prof. Dr.Jens-Hinrich Binder'e ilgi ¢ekici bildirileri
icin tesekkiir ederuiL. Bu mustesna bilim insanlar Istanbul'a kadar gelip,
adima yapilan seminere katilarak beni mutlu ettiler. Ticaret Kanunu'nda
yer alan "Sirketler Toplulugu'na iliskin diizenlemeyi degerlendirerek
hukukumuza derinlik kazandirdilar.

Diger bildirileri sunan degerli 6grencim, asistanim Ve saygin mes-
lektasim Prof. Dr. Hamdi Yasaman'a ve degerli meslektaslarim Prof. Dr.
Kerim Atamer ile Prof. Dr. Gul Okutan Nilsson'a minnettarligim sonsuz-
dur.

Oturum baskanlar1 aziz dostlarim, taninmis bilim insanlar1 Prof. Dr.
Turgut Tarhanli'ya, Prof Dr. Ersin Camoglu'na, Prof. Dr. Hiseyin llgen'e
ve Prof. Dr. Yesim Atamer'e dirayetli yonetimleri icin tesekkiir ederim.

Sem.inerin finansmanini saglayan, varliklarini higbir sekilde belli
etmeyen, ainblemlerini toplantida gostermek yoluna gitmeyen Sabanci
Holding'e de saygi ve minnettarlik bor¢luyum. Hi¢ zikredilmemesini
istenlelerine ragnlen ben unvanlarimi sizlere bildirmenin ahlaki bir gérev
oldugu kanaatindeyim. Konu ile bizzat ilgilenen, kararlar1 veren ve se-
minere bizzat gelen Sabanci Holding AS'nin Avrupa ¢apinda iine sahip
yoOnetim kurulu baskan1 Gller Sabanci'ya 0zel olarak siikranlarimi sunu-
yorum. | 976'l yillarda baslayan dostlugumuz beni etkilemis ve mutlu
etmistir. Giiler Sabanci, Sabanci Universitesi'nde gosterdigi biiyiik basari
ve bilime verdigi deger ile temayliiz etmistir.

Tekrar hepinizi saygi ile selamliyorum.
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I Recommend Happiness
Esteemed participants, distinguished colleagues, beloved students,
| respectfully greet you all.

Today I've had what must be the happiest dayin an academic career
that has spanned more than half of mylife. Let me first offer my sincerest
thanks to all of my former graduate assistants and my current colleagues
who so painstakingly put together this seminar - | should say, this scien-
tific festival - that has made me so extraordinarilyhappy and to the dear
friends who presented papers and chaired the sessions and to the former
and new students, attomeys, justices, and other guests and friends who
are also in attendance.

It is especially to that last group, our participants, that | wish to ad-
dress these remarks. You did not think it amiss that my 80th birthday
should be celebrated by means ofa seminar whose aim was to raise, de-
bate, and propose solutions for challenging legal issues. On the contrary,
you deemed it to be important and were pleased by the idea. | find that
encou.raging and, on behalf of my conntry, | take pride in your choice.
| should hope that this gathering has opened up new horizons for yoo
and brought you to the threshold of new knowledge. That's because the
academicians who presented papers to your distinguished @emb}y, are
alsa eminent meinhers of European and Turkish nniversities who have
written valuable books and authored interesting scholarly artides and
who are known for their views and teachings. In my own opinion, they
number among the important names of our times.
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Th, '-or,du 10n thai I e is th.It h..ippine: i" dosely linkel
wit h on ', own 1surroundings., with ones @nds.rd with the p@ople th.it
1uw eeuc:ounhei, and wo togtther with in the conduct of one-s cveryd,iy
1,117 ite,. altm my orinion dut onr-s city .inJ ncighborhood, thc hills
t1\1\t om HmIn and huildingi tlut oni- c:nten. or-in my own c.isc, thc
u,Ut uheg; th d enoom huilJin , thr ri.amm.itthn h.ll ,1nd t{,oms,
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Purthmrn , no m wt'r "ho" m.1y be, we have heroe!t: we love
tht m, w, @spu tl, tht"in, "t ta.k.e them a: models. My heroes, who at
timc: w1 st, «t'r'd arl rand who at tunes remain a faded memory, have
htnmp.u nt;, in: primary and seconda.ry school teach.ers, my profes-
sneod 1ntdlc-ctuals and anti ts.. like the city inwhich | live, they too are
part. yr Nl h.ppine!'

| am theson ofafanilly ofteachersa.nd I wasbomand grew up in the
ea,rl decade of the Turkish Republic. My father, Talha Tekinalp, was a
h ghu.ch ol hi tor "and geography teacher; my mother, Hatice Tekinalp,
t ught primar  hool for a short time. | have no doubt but that | was
pivileg dtahave had uch parents. From my father I learned history and
1-.letr)'-Our famil)' acquaintances were teachers, too. | recall my parents
,, ith love, longing, and conlpassion. People tike them were the founders,
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the builders, and the mentors of Turkey's iniddle class. They were com-
niitted to such middleclass values as morality, virtue and tolerance.

What | understood from Alain was this: That what we should give
priority to in life is happiness. Anyone whose priority is to focus on any-
thing else is incapable of making the right choices in life. Ifl may sum up
what | understood from Sartre's Being and Nothingness, it is that every
person is free: we personally shape ourselves and make our own choices.
The individual is the one who decides to live in freedom or in bondage,
to suffer oppression or to resist it. The individual is the one who is re-
sponsible for the choices that the individual makes.

These thoughts led me to think about happiness (a subject that Sar-
tre never so much as mentioned even once, | should note). | put aside any
other "goals™ and chose to be happy instead. Nobody else accepted this
interpretation of Sartre that I'd arrived at: friends of mine who were "phi-
losophy fans"” and had devoted themselves to the study said my reading
of Sartre was wrong. I'm even sure they were right: I did misunderstand
Sartre; but | never suffered from my mistake either. Of this | was certain:
Sartre did say that we are free to make our own choices.

| should note that, long before my encounter with Alain, there was
another incident that helped me to seize upon happiness: my acceptance
into the Izmir Sakarya primary school by a teacher named Didar. This
was truly, to borrow the name of one of Stefan Zweig's books, a "decisive
moment in history: We arrived in the sea-redolent city of Izmir from
Elazig in March of 194 |, the year my father was transferred there. The
second semester had already begun and the headmasters of the Dum-
lupmnar and UIki schools wouldn't enroll me because they said they
had no places. When both the headmaster and the head teacher of the
Sakarya school (never omitting to address my father as "distinguished
colleague™) said "Unfortunately this is not possible' € silently began to sob.
it was as if | was invisible; as if | didn't even exist in the world of adults.
| was overcome by a fear of being unable to attend school at ali. It was
then that | heard one of the teachers - "Didar" was her name - say to the
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welJ-knuwn ulhor from one of /inuie long est..ibli h€p families. the
fitkl@ille1. Manyyear: later when | W1 te.tching .ss1 tant at thel t..1n-
hu) Law JJ cuhy" ,ommercial UW dep.irtment, | rim into .1 i,dull.1h
,M therear' di!tk ofthe Kadikdy ferry. lwent overind introduced myself.

HI@I'Y «u imdden]yHecmed to brim over. As we sep.ir.ated th.it d.zy he .tiJ
"Jwork for th@Ak €am new-paper. Do be ure todrop by often... And 01
did. lInfoJ'tunat *ly, ilke Teacher Didar, he wa one of tho e heroe * who

th.'pi.Irt-d from our midu.t all too carly.

N ext c,un Iimir't. Gaii middic hool. Whilc nc€rly every one of
my te:,dwrs tht'l't' w.,s, h ro for mc, it w€my litcr.iturc teachcr Sabahat
B:\yyurdl)Alu who Inflm.nctd m the mo t. Even todaywhen I'm writing
sonwthing, | ,,hidl:bythe gr mmu rult that he taught me; when I read
JHWms,novds, md stol'ies, it iswith her riteriam mind;leven read essays
-, gt'lil'c." tlrnt 1t rnl'ts hut meagre attention in Turkey nowadays- with
th@lovt> thut sht originally in tilled inme for them. Other middle-school
heroc.'Sth It 1 shall never forget were I\tlirteza Gulrkaynak (history), Sitk.1
Er lIp (history), Naiime Ulk{ (biology), Tiirkan Alptekin (English), and
K dri Atamal (art).

My high chool wa I1.mir Inénii Lycee, whose name later became

"Nanuk Kemal LY ee" It was in my junior year there that | encountered
Dr Sitlu elek, a age who didn't just teach mathematics but who showed
me that it was an art for solving problems and thus a source of pleasure.
Years later when reading C. P. Snow's description of the British mathe-

matician G. H. Hardy of Cambridge University's Trinity College in his
foreword to Hardy's essay A mathematician's apology, | was reminded
of Dr Selek and marveled how much the two resembled one another.
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3w 11 known author from one of izmir's long esubli hed families. the
UtakJigHJr. Manyyearslater when J was a t€ching assi t.nt at the T t.n-
hul Lilw PacuJty' commerciallaw departrnent, | ran into N.ici  dull.ih
~nthr ar dcck ofthe Kadikdy ferry. | went over and introduced myself.
Hiy .,.. ttuddenlyseemed to brim over. As we separ.ited that d.1y he -.1id
"I w rk for th Aksam n€ paper. Do be sure to drop by often.” And o |
did. Unfortunate]y, like Teacher Didar, he wa one of tho e heroe who
d4!parll'd from our 1nidi.t al1 too early.

N 'xt (.;t\m « hmir'., ,azi midd)e chool. WhiJe nearly every one of
MYy h.'i\ -heri,there was a hero for me, it was my literature teacher Sabahat
B yyurdt)glu who influen cd inc the mo t. Even today when I'm writing
shin thinPy, | ., bide: hy the gramnur rule that he taught me; when 1 read
po@ms, ntwds, NNd stori€y, iti  with hercriteria in mind; 1even read essays
., St'nrc thill .attracts but meagre attention in Turkey nowadays- with
the lovc th it slw originally in tilled inme for them. Other middle-school
herots th"t | sh 11l nt>v€r forget were Murteza Gurkaynak (history), Sitk1
Eralp (history), Nazime Ull-i (biology), Tiirkan Alptekin (English), and
K dri Atunru (art).

My high chool wa Iimir Indnii Lycee, whose name later became
"Namik Kemal Ly ee@it was in my junior year there that | encountered
Dr 1itk1 elek, a age who didn't just teach mathematics but who showed
me that it was an art for olving problems and thus a source of pleasure.
Years later when reading C. P. Snow's description of the British mathe-
matician G. H. Hardy of Cambridge University's Trinity College in his
foreword to Hardy's essay A mathematician's apology, I was reminded
of Dr Selek and marveled how much the two resembled one another.
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My high school philosophy teacher was Ziya Somar; from the school's
prindpal Hayri Cakaloz I learned sociology and psychology; from Kemal
Ozerdim it was history; literature was from Fuat Edip Bahsi, a poet and
man of letters who wrote the lyrics to "One spring evening | met thee"
and from Behget Bey, whose knowledge was second to none; biology was
from Edibe Tmaz; and geography was from Husnul Bey, Tlrkan Yakal,
and of course my father.

| must also mention our English teacher Namik Bey, who had been
awarded a doctorate by a British university. His classes were frequently
above - | mean way above - our own level of English-language proficien-
cy. We had never even heard of many of the poets whose names he would
mention. | don't recall him mentioning Shakespeare by name even once
but he used to talk about him using bits of Hamlet. Namik Beywould now
and then mention poets like Whitman, Wordsworth, Chaucer, Yeats, and
Frostand recite some of their verses - verses that | couldn't understand
or even spell. But | did manage to write the poets' names down. Many
years later | happened upon an anthology ofEnglish poetry, a book with
a green cloth cover, in a shop selling foreign books and magazines back
of the statue of Atatlirk on Izmir's Kordon boulevard. In that book there
was a poem by Wordsworth:

She dwelt among the untrodden ways
Beside the springs of Dove,

A Maid whom there were nane ta praise
And very few ta love:

A violet by a mossy stone

Half hidden from the eye!

Fair as a star, when only one

Is shining in the sky.

Endeavoring to translate that into Turkish | came up with:
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My hlgh 1ichoolphilosophy teacher wu Ziya Comar, from the ichool’,
prindpal Hayri Cakaloz J Jearned ,iociologyand prychology; from KemaJ
01.@rdim it waN history; Hteraturc wasfrom Puat &tip Bahti, a poet and
man of Jetten who wrotc thc Jyrics t.0 "One 4pring evening | md: thu"
and from Behget Bey, whose knowledge wasserond to none; biology wai
from Edibe Taz; and gcography wu from HUS$n( Bey, Turkan Yakal,
and of course my fathcr.

J must aJso mention our EngHsh teacher Namik Bey,who had been
awardcd a doctorate by a British univcrsity. His dasses were frequently
above - J mcan way above - our own level of English-language proficien-
cy.We had never even heard of many of the poets whosemimes he would
mention. | don't recall him mentioning Shakespeare by name even once
but he used to ta)k about him usingbits of Hamlet.NamikBeywould now
and then mention poets HkeWhitman, Wordsworth, Chaucer, Yeats, and
Frost and recite some of their verses -verses that | couldn't understand
or even spell. But | did manage to write the poets' names down. Many
years later | happened upon an anthology of English poetry, a book with
a green doth cover, in a shop selling foreign books and magazines back
of the statue of Atatiirk on Izmir's Kordon boulevard. in that book there
was a poem by Wordsworth:

Shedwelt among the untrodden ways
Besidethe springsof Dove,
A Maid whom there were none to praise
And very fewto love:

Jlet by a mossy stone

hidden from the eyel

star,when only one
.(1n thesky.

..avoring to translate that into Turkish | came up with:
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My high schooJ philosophy te.acher was Z.y@Som.r. from the eh |
@rincipal Hayri CakaJoz | Jeamed sociology.ind ps)@hol€-; fmm Kem..il
Ozerdim it was history; literature was frorn Fuc1t Edip B.1hsi, c1 EX@k .inJ
man of Jetters who wrote the Jyrics to <One spring e'\"'ening | met thtt..
and from Behcet Bey, whose know)edge w.issecond to none; biology w-.1s
from Edibe Tinaz; and geography was from Hu ni Bey. wrk.m YJK.u.
and of course my father.

| must also mention our English teacher .1mik Bey, who h.id been
awarded a doctorate by a British university. Hi d.1 se were frel\uently
above - | mean way above - our own level of English-1.1ngu.1ge proficicn-
cy.We had never even heard of many ofthe pocts who ¢ n,\mcs he would
mention. | don't recall him mentioning Shakcspcclre by name even oncc
but he used to ta]k about him using bits of Hamid. Namik Bey would now
and then mnention poels like Whitman, Wordsworth, Chauccr, Yc.its, and
Frost and recite some of their verse - verse that | couldn't understand
or even spell. But I did manage to wnte the poets' name down. Many
years later | happened upon an anthology of English poetry, a book with
a green doth cover, in a hop selling foreign books and magazines bade
of the statue of Atatiirk on Iimires Kordon boulevard. in that book there
was a poem by Wordsworth:

Site dwelt amoug tlu untrodden ways
Beside t/1e springs of Dove,
AMaid wlwm there were none to praise
And very few to love:
'y a mossy stone
+ 1m the eye!
imonly one
sky.

1g to translate that into Turkish I came up with:
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1'ck bazina hem de.!

My dear friend, the late Baha Galip Tunaligil2 ind I prepared an ‘\irts
pag <+« that wc uscd as a platform for interviews that we conducted with
lzinlr'@wclJ-known (and not so well-known) poets, short-story writers,
and crnoyiiiH a€p well an for material that we wrote ourselves. We did this
InHi, lly for thc ncw8papcr Halkm StJi and later for another newspaper
Ye,1i A, -, hoth publishelJ in hinir. Thi wis in the latter haJf of the 1950s,
., ttnw wh@n writcrs like Nec3ti ‘'umali, Attila Uhan, Nahit Ulvi Akglin,

Sninhn Ko€: go,., K@m. | llilbasar, avid Yamagc, Naci Sadullah, and Can
Y1.kd wec in I1Jnir. In the aftemoon, they'd gather at the Ankara Palas
h,)td, wiwi€p they,d hnve tea. By then Karsiyak.a's horse-drawn trams had
long sinet' VVdnished but the slopes of Karantina were stili clustered with
houses who €rgardens were thick with hyacinths and whose outer gates
opengd with a tinkling of bells. | don't remember there being any houses
nt nll in Bo tanli. It wa rumored that the sea extending away from the
distant shore. of Karsiyaka remained shallow as far out as the middle of

1 Jlater hada ,,ef)" different version of this tnnslation published in our "arts page". Perhaps
1wa afrald that it might sruneday see thelight of day!

;Baha Galip Tunaligil and J became friends while we were students at Namik Kemal.
When the time came to go to univemty, | headed for Istanbul and he for Ankara. He
later served as a professor at the Ankara agricultural faculty. He was taken from us by
an untimel)' death. Baha Galip did an interview with the author Cevat Sakir Kabaagagli
("The Fishennan af Halicamassus..) whose publication in the magazine Yeditepe led to
arow between Kabaagacli and another author, Sait Faik.
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the bay. We'd catch abus passing in front of the warehouses on the right-
hand side of Konak square opposite the ferry-landing,get off at Giindog-
du, and proceed merrily beneath an avenue of mulberry trees to our high
school. in those years, izmir was personified insuch institutions asAsan-
sOr, the Stikran hotel and restaurant, the Sencan photography studio, the
Aktas and Eczacibasi pharmacies, Beyler Street (where all the doctors'
offi.ces were), and Ali Galip's pastry shop. Dario Moreno still lived in a
tiny house in the Asansor district. From May on we youngsters would
pile onto a ferry in the morning to go swimming at Inciralt1, which start-
ed at Kestelli Basdurak and extended asfar as ikicesmelik. Our house was
in Kestelli Uglincti Cikmaz. Izmir was a realm of peerless poetry then.
Hearing that Cumali liked my stories | one day asked him "Do you think

I've got talent?" "I don't know': he said. "But ifyou do, you'llgo wherever

it leads you:'

*k*k

The  first time | beheld amphitheater #l at the law faculty filled
with hundreds of students, | realized that something had now changed.
| was reminded ofa line from Robert Frost: "Never again would birds'
song be the same:' My new heroes were my professors. it was essential
for my happiness that | should resemble them. The stage was filled by
the personality of Professor Halil Arslanli, the chairman of the trade law

department. Arslanli was a distinguished scholar and a true academician.
it was from him that I learned the methods of scholarly research, to be

disciplined in mywork, and to never -ever- stop reading. He taught me
that it was necessary to weigh opinions, that one never arrived at the
truth about anything except by doubting and wracking one's brain, and
that one shouldn't just seize upon anything dished up as "the truth"with-
out investigating it. There's never been an academic title of which I've
been prouder than that of '@slanli's assistant’: Arslanli was the one who
made me realize the necessity of having reliable information, of striving
to generate original knowledge, of engaging in an intellectual struggle,
and of adhering to the scientific method. it was Arslanli who sent me to
study under Professor Hirsch at Freie Universitat in Bedin. The first day
1met with Hirsch he asked me "Do you know what Hirsch's definition of
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cmoth « me nh:n, Profenor Reha Poroy, wrth resp«t ind gr.titud€: it

wst tn MY unrhomor Y ar at unrversity dut | stodied intdJ«tu.1l prop-

+ tt 'Inwund -t Puroy and J encountered him onctagam m mr@nior-,\
munw1n;1J | wdatu. Jn 1964 J beg.an worlung under him 1n h@ap.1city

.d I nrtfnrrie head.

Att n prof ,om,, J>oroy-,. views, style, ind mmner of te.,iching @1
1u ti.h m uniquc. Jt wan he who founded the core tructure of c.ipit.i.1
mn,K ‘n Inw 1n Turk ¢y: h authored and publi hed 1ts first 1w report, he
W 1 Mw tIw 1oinporiit lon of 1INfin,t draft discussed ata thrcc-d.1y emm.r
und('l hih -hnir'mtuu,hip. Poroymtroduccd the conccpt of tc@mwork nto
'\n-kh.h nt"\c.i(sinfo Ani-1,plicd it in thc ommcrci€¥ 1.iw dep.utment's
he@th()oks.)ft, ,Iso situp thcl tanhul l€w Faculty' center of European
1,. w@\\d m@Hhetts I'Xistent-r known in Turkey and .ibroad by conducting
*mintlrs 4md puhlishini,\ materi | ,J erved asthc hcad of that center for
A\ tinw. S,Idly it 's no longer functioning:itwa de troyed by the school's
©+dministr.,tors.uUnd rPoroy' guil.mcellearned three iinportant things:
Ufih.hemk frttdom, ICldemk ethic , and academicactivism.

My wife litiloren and | were classmates at the Istanbul Law Faculty.
Although I don't re all eeing her amidst the throng on the first day in
amphitheater #1, | did notice her a few days later. | fell in love. | knew
that this was a ver)' good thing to do on my journey along the patli of
happiness. it wasn't until our junior year that she noticed me: not so
late at all in my own opinion! LIke me, Gul6éren was from a middle-class
family and had grown up in the early decades of the Turkish Republic.
She was determined to study and to make something of herself. She
possessed virtues, preferred generally-accepted values and was honest.
She has been an extraordinary life-partner, mother, university instructor
and "human@We shared glorious days as teaching assistants, we did our
doctorates at the same time, and together we went to Prof. Hirsch at Freie
Universitat in Berlin.Like me, she also came from a family of the Repub-
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lic. She was aware that she was responsible for making a life of her own
and her own happiness. She was resolute, fa.ir and tolerant. She knew th.it
a university instructor should prepare for each class and should convey
her knowledge to the students. It is thanks to Guléren most of all that I've
had the privilege of living in the midst of love, tolerance, goodness, and
tendemess since 1953. | owe everything to her and it's a debt | know |
can never repay. I'm reminded every day of some lines by the poet Oktay
Rifat and murmur:

Happiness springs like grass wherever you step
Loneliness arrives whenever you depart.

Here | must express my gratitude for many reasons, to two dynam-
ic members of our family, our loving, contributing and understanding
daughters Evren and Bige. Their thoughts, reflecting the current state of
social, artistic and politic matters and their way of holding excited discus-
sions have helped my wife and me to keep up with developments. Also, |
must mention my sister and nieces, who have always made us happywith
their conduct.

**k*

There are so many people to whom | must acknowledge a debt of
thanks for this gathering. The efforts of three people in particular were
instrumental: Professor Gul Okutan Nilsson, Professor Yesim Atamer,
and Professor Esra Ekmekgi. Dr Okutan Nilsson was my research assis-
tant; Dr Atamer was my research assistant in spirit if not in actual fact;
Dr Ekmekgi was mystudent. Ali three are now colleagues in whom | take
pride.

My thanks go out first to the five exceptional people who have
added to my happiness by coming all the way to istanbul and presenting
such interesting papers at a seminar held in my name: Professor K. J.
Hopt, former director of the Hamburg Max Planck Institute for Com-
parative Law and International Private Law, a great name in the fields of
German trade, company, banking, and European Union law and com-
parative law, and one of my dearest and closest friends since the 1970s;
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ct. h)n-making and who gra iousl)" attended the seminar. The friendship
that e've shared since 1976 has been another source of my happiness.
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1.  Anonim Ortakliklarin Yonetim Kurullarinda Tiizel Kisilerin Tem-
sili, Ankara, 1965, XVI + 148sayfa (doktora tezi)

2. Anonim Ortakligin Bilangosu ve Yedek Akgeleri, Kamuyu Aydin-
latma nkesi ne, Gozden Gegirilmis ve Genisletilmis 2. Basi,
Istanbul, 1979, XL + 474 sayfa (Bu kitabin anonim ortakligin
bilangosuna iliskin kismi 1964'te Istanbul Hukuk Fakiiltesinde
docentlik tezi olarak sunulmustur.)

3. Kooperatifler Kanunu Tasaris: Uzerine Diisiinceler, Ankara,
1969, X+ 53 sayfa

! Listede kullanilan kisaltmalarin agik sekilleri soyledir: Ann. Fac. Droit d'Istanbul: An-
nales de la Faculte de Droit d'Istanbul. ASA: Association Suisse de li\rbitrage / Schwe-
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ZBJV: Zeitschrift des BernischenJuristenvereins. vd.: ve devami.




JO.

12.

13.

K ©© T e»ffbbib.
30 Ya.<dvi1"n4t Pr<:.J.Q¢,§,,;z Td..tit® Ke
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SJf.atimin Karanilmu ve Yitirilmesi, Istanbul, 19 I, X + 180
sayfa (profesorlik kzi)

Halka Afik Anonim Ortakliklarda Yc>ndimt Kahlnia Soninlan,
[stanbul, 1979, XVI + 112 sayfa

Sermaye Piyasas: Hukukunun Esaslan, Istanbul, 1982, XXI +
185 sayfa

Fondaki Bankanin Hukuku, Istanbul, 2003, VII + 105 sayfa

Unal Tekinalp'in Banka Hukukunun Esaslan, nirk Banka Siste-
mi, Krediler Dahil Banka Sozlesmeleri, Akreditif ve Diger 0deme
Islemlcri, Yeniden Yazilmus 2. Basi, Istanbul, 2009, LXIV + 713

sayfa
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XL+368
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Hukuku ile, Istanbul, 2012, 127 sayfa

Serniaye Ortakltklarmin Yeni Hukuku, Degisiklikler ve Ikincil
Diizenlemelerle Giincellestirilmis 4. Basi, Istanbul, 2015,

LXXVI + 726 sayfa

Yabana Dilde Kitaplar

Turkish Corporations and Partnerships: Turkey (Monograph),
Supp 9 (September 1994, August 1999), in: International Ency-
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clopaedia of Laws, (General Editor: R. Blanpain), Kluwer Law
International Deventer, Boston, 218 sayfa

Turkish Commercial and Economic Law: Turkey (Monograph),
Supp 10 (November 1997), in: International Encyclopaedia of
Laws, (General Editor: R. Blanpain), Kluwer Law Intemational
The Hague, London, Boston, 298 sayfa
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Bast, Istanbul, 1976, XXXV + 570 sayfa
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Avrupa Birligi Hukuku, (Guléren Tekinalp ile birlikte Atamer,
Oder ve Okutan'mn katkilartyla), 2. Basi, Istanbul, 2000, XLVII

+ 895 sayfa

Bankalar ve Finansal Kurumlar Mevzuat: (Guloren Tekinalp ile
birlikte), 3. Basi, (Unal Tekinalp'in '5411 Say:li Bankacilik Ka-
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te), Yeniden Yaz.ilmis 13. &s1, Istanbul. 2014, XXXIV + 664
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13.

14.
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142
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likte), Yeniden Yaulmus 13. Basi, Istanbul, 2017, XLVI1II + 836
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Simif AfiJlliyet Kanunu (Ersin Camoglu ile birlikte), Birinci
Basi, 1 tanbul, 2017, 295 sayfa

1V. Yabana Dilde Ortak Kitaplar

Das tirkische Aktien- und GmbH-Recht [Ernst E. Hirsch ile

birlikte. Bu esere yeni bir"Einleitung" (138 s.) ile"Die GmbH"
(257 vd.) ve "Kapitalmarktgesetz" (287 vd.) Tekinalp tarafin-
dan eklenmistir.], zweite, erweiterte Auflage, Baden-Baden
1993, 420 sayfa
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2. Commercialand Economic Law inTurkry, (Mehtap Mertol Dig-
li ile birlikte), Wolters Kluwer, 2016, 322 sayfa
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1. 'Anonim Ortakliklarin Yillik Bilangolannda Merkez Kavram Ola-
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Ankara, 1964 (s. 543-559)
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4. 'Ord. Prof Dr. Ernst E. Hirsch ve Bilimsel Eseri’, Ord. Prof Dr.
Ernst E. Hirsch'e Armagan, TUHFM Ozel Sayis1, XLII, No. 1-4
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runlar, Halil Arslanli'min Anisina Armagan’, Istanbul, 1978 (s.
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1986 (S. 119-160)
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Yaklarmu', Ugur Alacakaptan'a Armagan, istanbul, 2008 (s.
035--652)

37. "Juri: Tic.artt Kanunu Tasarisimin Sirketler Topluluguna nigkin
Diir.eriltimirsinde Kontrol nkesi €Prof. Dr. Hiseyin Hatemi'ye
Armagan, Istanbul, 2009 (s. 1543-1557)

38. 'Klasik Kulturi Icsellestirmis Bir Bilim Insani €9 Eylil Universi-
tesi Hulaik Fakiiltesi Dergisi C. 11, Ozel Say1, 2009, (Giiléren
Tekinalp ile birlikte), Prof. Dr. Bilge Umar'a Armagan,
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39. 'Anonim Ortaklikta Sermayenin Konmmasi llkest. Prof. Dr.
Rona Serozan'a Armagan, Istanbul, 2010 (S. 1681-1701)

40. 'Yeni Tirk Ticaret Kanununa Gore Sosyal Plan@Prof. Dr. T.inkut
Centel'e Armagan, Istanbul, 2011 (s. 1082-1093)

41. 'Anonim Ortakligin Hakli Sebeplerle Feshi Davasinin Baz1 Usuli
Sorunlari', Ersin Camoglu'na Armagan, Istanbul, 2013 (s. 21I-
223)

42. 'Yeni Haksiz Rekabet Hukukunda Amag, ilke ve Ug Boyutluluk’,
Prof. Dr Seza Reisoglu'na Armagan, Ankara, 2016, (s. 23 - 43)

43. 'Bagh Yonetim Kurulunun 'Kayip' Baglamindaki Sorumlulugu’,
Prof. Dr. Hamdi Yasaman'a Armagan, Istanbul, 2017

44. 'Avrupa Federalizminin Gelisimi ve Gelecegi', GUlOren Tekinalp
ile birlikte, Hikmet Sami Turk'e Armagan, 2017, (5.669 -680)

C. Yabana Dergiler ile Seminer, Hukuk Haftasi ve
Armaganlardaki Yabanci Dildeki Yazilar

1. 'Lesaspects juridiques des travaux de la reglementation et de
I'encouragement de marche des capitaux en Turquie, in: Recueil des
Travaux de la Troisieme Semaine Juridique Turco-Suisse' (Reha
Poroy ile birlikte), Ankara, 1966 (353-375)

2. 'Der Genossenschaftsbegriff des tiirkischen Genossenschaftsgeset-
zes und die Grossgenossenschaften, dargelegt unter besonderer Be-
rucksichtigung des Nichtmitgliedergeschiifts', in: Ann. Fac. Droit
d'Istanbul, No 38, 1972 (379-391)

3. 'Lesproblemes du forme dans les societes commerciales en droit
turc' (Reha Poroy ve Giléren Tekinalp ile birlikte), in: La for-
me dans les actes juridiques,Journees d'Istanbul 13-20 avril 1975,
Travaux de la 5 eme Semaine Juridique Turco-Suisse, Istanbul,
1976 (365-386)
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'Kntl,Instim,al,Sirkttl« Topliluti, Hukuku
JO.Ya.s (€J.riJridt t>tof _1>r. Unal Ttkinalp't Saygr 1<ottjtra,u,

'La rtl.spon.t:ab;l;te ciliile desorganes en droit turc', in: Verantworte
UrMccit im Rrc'1t, Tiirkisch-scllweizerische Juristenwoche 1980 in
Zurich und Ben, 1980, Bd. 2, Zirich, 1981 (297-347)

S. 'Lcgalframeworkfor an outward oriented economy €n: Ann. Fac.

10.

11.

12,

13.

Droit d'Istanbu] No 42, 1979 (87-104)

'Die Typenumwandlung von Handelsgesellschaften-Tendenzen
und Einige Probleme@in: Ann. Fac. Droit d'Istanbul, No 44,
1981 (97-121)

‘La repercussion du concordat obtenu par I'actionnaire sur enga-
gement ne de la souscription au capital’ (Postacioglu ile birlikte),
SAG 53, 1981 (49-56)

'Der Minderheitenschutz im Turkischen Aktienrecht' (Omer Te-
oman ile birlikte), in: Ann. Fac. Droit d'Istanbul, No. 45/1983
(101-109)

'Les effets des nouvelles reglementations sur le droit des societes
anonymes turc €(Reha Poroy ve Yasar Karayal¢n ile birlikte) in:
Die neuere Entwicklung des Privatrechts in der Turkei und der
Schweiz, in: Referate der tiirkisch-schweizerischen Juristentage
1985, Zirich 1987 (127-143)

"Turkeys New Finaricial Leasing Law and Industry €in: Fordham
Law Review, Vol. LX, Number 6, 1992 (117-134)

'Report Concerning the Law on Intellectual and Artistic Works'
(Gul Okutan ile birlikte), in: Ann. Fac. Droit d'Istanbul, XXX/
No 46 1996 (204-233)

‘The new interuational arbitration law of Turkey' (Arzum Giinal-
cinile birlikte), in: ASA Bulletin, | 9e annee Nr 4 (730-739)

'Protection of the Rights to an Invention in the new Turkish Law¢
in: Ann. Fac. Droit, No 47 1997 (25-35)
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14.

15.

16.

17.

18.

19.

20.

21.

22.

'Der 'Portefeuille-Schadensersatzanspruch' de.s Handelsvertreters
imtirkischen Recht',in: Riw, 45.Jahrgang, Mai 1999 (342-350)

‘The most recent case-law on the subject of jurisdiction agreements
by the Assembly of the Civil Chamber of the Turkish Supreme Co-
urt of Appeals' (Guléren Tekinalp ile birlikte), Private Law in
the International Arena, Liber Amicorum Kurt Siehr, The Hague,
2000 (763-775)

‘The Application of Turkey's ‘Law on Intelledual and Artistic
Works' to works by foreign nationals and to related rights@in Recht
iIm Wandel seines socialen und technologischen Umfelds,
Festschrift flir Manfred Rehbinder, Miinchen, 2000 (361-378)

"‘World Intellectual Property Rights and Remedies' - Turkey (Ar-
zum Gunalgin ile birlikte), Oceana Publications, Inc., Dobbs
Ferry, NewYork, 2000 (1-29)

'‘Remedies for International Sellers of Goods - Turkey' (Arzum
Gunalgin ile birlikte), Kluwer Law International, The Hague-
London-Boston, 2002 (1-12)

"Turkey @in: European Accounting Guide, Ed. D. Alexander/S.
Archer, New-York, 2001 (1410-1473)

'Stock Corporations in the draft of the Turkish commercial Code@
in: Waldburger et al (Hrsg) Wirtschaftsrecht zu Beginn des
21. Jahrhunderts Festschrift fiir P. Nobel zum 60. Geburtstag,

Bern, 2005 (367-392)

'‘Die jungsten Entwicklungen im tirkischen Handels- und Ge-
sellschaftsrecht’, in: von Biren/Emmeneger/Koller (Hrsg),
Rezeption und Autonomie 80Jahre tirkischen ZGB, Journess
Turco-Suisses 2006, Bern, 2007 (147-177)

"“Turkish Concepts and Approaches in Corporate Group Law' in
(Hrsg. Heldrich/Prolss/Koller et all Festschrift fur Claus-Wil-
helm Canaris, Munchen, 2007 (849-880)
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23. 'Leitlirueti der tirkischen Handelsrechtreform' in: Atamer/H<>pt

(Hrsg), Kompatibilitat des turkischen und europaischen
Wirtschaftsrecht, Tlbingen, 2009, (3-20)

€ 'Rights of Action under the Draft Turkish Corporate Group Law',

25.

26.

27,

28.

29.

30.

31.

in: Kunz et ali (Hrsg.) Festschrift fir Roland von Biren; Wirs-
chafts in Theorie und Praxis, Bem, 2009 (153-174)

‘Liability for Breach of Trust in Corporate Groups: in: Grund-

mann/Haar/Merkt (Hrsg.), Festschrift fir Klaus J. Hopt:
Unternehmen, Markt und Verantwortung, 2010, ( 1431-1448)

‘Investor Protection and Investment Firms Duty of Care and
Loyaltyto Clients@in:Grundmann/ Atamer, Financial Services,
Financial Crisis and General European Contract Law-Failure
and Challenges of Contracting, Kluwer Law Intemational BV,
The Netherlands, 2011, (165-178)

‘Moving to modernity in: IFLR-International Financial Law
Review, Sep. 2010 (56-58)

‘Jntroduction to the New Turkish Commercial Code and the Re-
form of Linited-liability Companies: RabelZ Bd. 73 (2013),
Heft I, (69-110)

‘Grundzlige der tlrkischen Handelsrechtsreform 201 I' inZBJV
2013/1 (81-95)

'Inspired by Gennan Konzern Law, but ofa differet breed: Turkey's
Sirketler Toplulugu' in: Global Wisdom on Business Transacti-
ons, Internae tional Law and Dispute Resolution, Festschrift
fur Gerhard Wegen zum 65. Geburtstag, CH Beck Munich,

2015, (541-548)

‘Significant Innovations in Turkey's Industrial Properties Act' in
GRUR Int- Gewerblicher Rechtsschutz und Urheberrecht,
International Teil, 4/2018 (297-325)

P
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D.

Turkce Hafta, Seminer, Sempozyum ve Oturum
Kitaplarindaki ve Diger Ortak Yayinlardaki Da.ih
Tebligler ve Katkilar

Ticaret ve Banka Hukuku Haftalarinda unutan
Buih Tebligler

'‘KolJcktif Ortaklikta Ortagin Ortulikt.in Cik.nYsimnin Dogur-
dugu BUJ Problemler@il nc: Ticam re BanLi Hukuku Haftast

(JO-J8 May1 1961), AnkH.1, 1962 (363- 95)

'‘Kollcktif Ortakli  A.lu:akl,bnnin Ottabt-.1 @urx.ilin@U-
mana 1mi: 11nci Tic:.at'd ve &nilia Hubihi 1-luft.vi (10-18 M@w1s
J96 J), An ara.,1961(307. 11)

'Hakem S61Jctm wnin Hu e Imfyrt1  &Dunch 1>iisun-

OI r: Tahkim@} . Ticat:cl™ €  Hubi.bi Haft6Lt (29 €@un- 4
Aralikl 6S),An u 196S(l O)

Su.nd.u,JeinN € ma vc

erma e rtakhklan.n.in € Etkin€ "Banka Hu-
kukwia Yill sun- T. ri - Uygulam.:(, Banht W TicaTd Hukuku

Erstirusu 60. 111 Smipo @umu, 11 Anlik 201S, I.J Ba.n.wi Sanat
Kwtur Merki 1.1

Serma pivia.ina ileilgili Toplantilarda unulao
Basili Tebligler

Tekinalp'in ¢ pryasa.st €ilgili dignyaymlan ifin blz: A/1,
0:5,6, A/lU, 'o:5, AJw, 'o:1

. » erma e Piyasasi Kanunu Tasaris1 ve Mu.hasebe Jzmanb€

ennaye Piyasag € Yatinin Fon.lan', Muhasel,e Uz.manbg1 ve
ennayt Semineri, IstaobulL 1974 (367-376)
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2. 'Sermaye Piyasasmin Hukuki Yapisi, Sorunlar, Oneriler€
Turkiye'de Sermaye Piyasast Sorunlar: Semineri, Orta Dogu Tek-
nik Universitesi, Ankara, 1975

3. 'Halka A¢ik Anonim Ortakliklar ve Halk Sektord', A¢ik Oturum,
Ankara, 1975 (24-29, 45, 54, 59, 135-137)

4. J\lmanya'da ve Tiirkiye'de is¢i Sirketleri, Halk Sirketleri ve
Karsilastirnilmasi1€p Gelecegin Sirket Tipleri, Yonetim, Finansman
ve Denetim Sorunlari Semineri (18-19 Ekim 1979), (Istanbul
Ticaret Odas1), Istanbul, 1979 (85-100)

5. 'Denetim@isletmelerde Bagimsiz Dis Denetim Semineri, (10-
11 Mayis 1985),Ankara 1986 (136-138, 226-229)

6. 'Tlrk Ticaret Kanunu Tasarisimin Sermaye Piyasasina ve Serma-
ye Piyasasi Kanununa niskin Huktmleri', in: Korkut Ozkorkut
(Ed.), Avrupa Birligi Perspektifinden Tlrk Ticaret Kanunu Ta-
sarisinin Sermaye Piyasasina Etkileri, Uluslararas1 Konferans,
2010 (19-39)

7. 'Sermaye Piyasas: Kanununun Hukukumuz Icindeki Onemi', in
6362 Sayili1 Yeni Sermaye Piyasasi Kanunu Isiginda Sermaye
Piyasast Hukuku Sempozyumu 6-7 Haziran 2013 (Editor:
Korkut Ozkorkut), Banka Ve Ticaret Hukuku Arastirma Ens-
titlisu, Ankara, 2017

111. Rekabet Hukuku ile lgili Toplantilar

1. 'Rekabetin Korunmasi: Hakkinda Glncel Gelismeler', Persembe
Konferanslar1 23, Rekabet Kurumu, Ankara, 2009 (29-51)

2. 'Kamu Tesebbuslerinin Rekabet Kanununun Kapsaminda Oldugu
Sorunu€Kamu Tesebbiisleri, Yasal Tekeller ve Rekabet Sempozyu-
mu (Rekabet Kurumunun Kurulusunun Besinci Y1l Sebebiyle,
(5 Mart 2002) Ankara, 2003 (59 vd.)
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1V. Avrupa Hukuku ile ilgili Toplantilar

1.

‘Avrupa Tipi Anonim Ortakl,ik, Avrupa Elc.i:mmm'l. 'nipirt=€
Cesitli Hukuki Sorunlar Uzerine Konferandar', istmbi:al, 1973

(129-146)

'‘Avrupa Anonim Ortaklig: ( S.E.) Duzeninde Ls:¢ilerin YondiPr.e
Katilmalart', ikinci Avrupa Hukuku Haftast, Istanbtil 29-31 Ma-

y1s, Istanbul, 1980 (78-90)

‘Turk Hukukunun Avrupa Toplulugu Ticaret, Sirk.etler w: Bilm,.co
Hukuku ile Uyumu', Avrupa Toplulugu Hukuku ve ré nin
Uyumu Semineri (18-21 Ekim 1988), Istanbul, 1989 (255-276,
panel 378-379)

‘Turk Hukukunun "Bankalar ve Diger Finansal Kunimlann Yillik
Hesaplar: ve Konsolide Hesaplart Hakkinda 8.12.1986 Tarihli
Konsey Yonergesi' Karsisinda Durumu ve Uyumlashnna Ifin
Oneriler @ Altinct Avrupa Hukuku Haftas:, Avrupa Toplulugunda
Banka Hukuku, (5-7 Mart 1990), istanbulJ, 1991 {163-179)

'Avrupa ile Biitiinlesme Siirecinde Giimriik Birliginin Turkiye Uue

rinde Etkileri-Hukuki Perspektif,1.0. Hukuk ve iktisat Fakltele-
rinin Birlikte Duzenledikleri Tartismali Konferans, 4 Ekim 1995

Istanbul (bkz. Tirkce Dergi Makaleleri)

'‘AB ile Uye Devletler Arasinda Yetki Paylasimi', Tiirkiye ve AB
Ulusal Egemenlik Haklarimin Devri Semineri, 28.10.2000, IBD

C.74,5.10-11-12, 2000,Aralik (939-950)

'‘Avrupa Birliginde Sermaye Piyasasi Yatirimcisinin Korunmast ve
Mesleki Etik Kurallari €Mesleki Etik Kurallar: ve Yatirimcr Hakla-
r1 Semineri (6 Mart 2002), Istanbul, 2002, (55-60; 77-89)
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V.

VI.

Ticaret Hukuku ve Yargitay Kararlari
Sempozyumlari

'Bedelsiz Paylara Hak Kazanma Sorunu¢ Ticaret Hukuku ve Yar-
gitay Kararlart Sempozyumu V1 (14-15 Nisan 1989), Ankara,
1989 (127-146)

'Geriye Ciro ve Teminat Senedi Sorunlart', Ticaret Hukuku ve Yar-

gitay Kararlart Sempozyumu X1 (13-14 Mayis 1994), Ankara,
1995 (185-205)

Imtiyazl Paylar', Ticaret Hukuku ve Yargitay Kararlari Sempoz-
yumu XIII (5-6 Nisan 1996),Ankara, 1996 (1-38)

'Sat ve Geriye Finansal Kirala Sozlesmesi ve HGK'min Bir Karari €
Ticaret Hukuku ve Yargitay Kararlan Sempozyumu XN (4-5
Nisan 1996), Ankara, 1997 (167-200)

'Limited Ortaklik Payinin Devrinde Tescil Davasi€pXIX. Ticaret
Hukuku ve Yargitay Kararlan Sempozyumu, Ankara, 2003 (3-
24)

Ticaret Kanunu Degisikligi ve 6102 Sayil Turk
Ticaret Kanunu ile ilgili Makaleler

Tekinalp'in 6102 say:l: Tlrk Ticartt Kanunu ve bu kanunun tasa-
rist ile ilgili diger makaleleri bu listede ve aynca bkz: B, No: 35, 36,
37,4041, 42; C, No: 20, 21, 22, 23,24,25, 27, 28,29, 30; D/11,
No:6

'Otuz Yillik Uygulamanin Isiginda Azinlik Haklan Sisteminin
ve Uygulamasinin Degerlendirilmesi@TUrk Ticaret Kanunu'nun
30. Yil: Semineri, Istanbul, 1988 (229-254)

40. Yilinda Turk Ticaret Kanunu, Tebligler, istanbul, 1998 (Te-
kinalp tarafindan yazilan paragraflar: § 5. Haksiz Rekabet, § 5.
Ticari Defterler, § 9. intra Vires, § 11. Kollektif Ortaklik, § 12.
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S.

Komandit ve Sermayesi Paylara Boliinmiis Komandit Ortaklik, §
16. Denetleme,8 21. Azlik Haklar: ve Bireysel Haklar,§8 27. Ano-
nim Ortakligin Hesaplari, § 29. Limited Ortaklik, § 30. Kiymetli
Evrak)

40. Yilinda Turk Ticaret Kanunu Semineri, Tartismalari, 5-6 Ara-
lik 1998, Istanbul, 1998 (17, 26, 39, 47, 76, 78, 88, 90, 99, 104)

‘Zorunlu Hedefler Baglaminda TTK Tasarisinda Anonim Sirkete
niskin Kuramsal ve Dogmatik Diizen: HPD 2005/ 4 (12-19)

'Tasarmin Takdimi: TUrk Ticaret Kanunu Tasarisi, Konferans-
Bildiriler-Tartigsmalar, Ankara, 2005 (3 vd.)

'Sirketler Hukukunda Yeni Gelismeler'; Kurumsal Y 6netim Kon-
feranst: Kurumsal Yonetimde Trendleri Konusmak, Istanbul,

2006 (24-29)

'TUrk Ticaret Kanunu Tasarisimin Ticari Isletme Kitabimn Icerdigi

Modern Yaklasimlar', GUncel Hukuk, 2010/12, (14-16)

'Tiirk Ticaret Hukukunun Kiiresel A¢ilimlart’, Yeni Tiirkiye Yargi
Reformu Ozel Sayisi, Yeni Tlrkiye Stratejik Arastirma Merke-
zi, Ankara, 2013/52, (405-414)

‘Turk Ticaret Kanununu Tasarisinin Merkez Kurumu Bagimsiz
Denetim, Denetci, Denetimin Konusu ve Yonetimi Yonunden Ana-
lizi" (Kibris), Tiirkiye Muhasebe Standartlart Sempozyumu,
[zmir, 2006, (23-30)

'Sermaye Sirketleri Reformu€p Turkiye ve Avrupa Birliginde
Sermaye Sirketleri Reformu, ITO Yayim

10. 'Tirk Ticaret Kanununda Denetim', 27-28 Eylil 2017, Istanbul

(235-251)
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VII.Réportajlar, Aciklamalar, Kisa Yazlar

!

Proj Dr. Unal Tekinalp Turk Ticaret Kanununu Tekrardan Yazi-
yor, Vizon Dergisi

Yol Uzun Ama Birakin Baglayalim, Bloomberg, 28-29 Ocak
2011, (30-31)

Yeni TTK NelerGetiriyor?, Kurumsal Y6netim Dergisi, 2011/12,
(18-21)

Interview with Proj Dr. Unal Tekinalp Chairman of the Turkish
Commercial Code Commission on Proj Dr. Ernst Hirsch, Bilgi
European Institute Newsletter, 2011/04, (6)

Bilgi Kirliligi Dehset Verici Boyutta, Para, 6-12 Mayzs, 2012/9,
27

This is the Start ofa Change in Mentality (by C. Aksoy/ A. De-
mir), The Turkish Perspective, March-April, 2012/9, (35-37)

Yeni TTK Avrupa Yatirim Iklimini Kurmaya Calistyor: Bizden
Haberler: 2012, Haziran/390, (18)

Buyuk bir bilgi kirliligi var, Infomag, Mays, 2012/5, 103

VII1. Cesitli Konulara Iliskin Makaleler

. 'Sigorta Ortakliklarimin Bilancolarinin Ozellikle ‘Karsiliklar

Sermayesi' (Teknik Yedekler) @ Sigorta Sirketlerinin Murakabesi,
Dogan Sigorta 4.5.'nin 25. Yildoniimii Dolayistyla Dlzenlenen
Sigorta Semineri (15-18 Mayis 1967) Bildiriler-Tartismalar,
Ankara, 1968(91-114)

‘Teminatlar: Karsiliklar: Ihtiyatlar: Yatirimlar: Hesaplar ve
Bilango' (Tasarim. 43-57), Sigorta Murakabe Kanunu Semineri
(11-16 Kasim 1968), Istanbul, 1969 (162-168)
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10.

11.

12,

'‘Kambiyo Senetlerinde Temsile niskin Baz: Sorunlar., Temsil ve
Vekalete Iliskin Sorunlar’, Sempozyum 14-16 Haziran 1976, Is-
tanbul, 1977 (s. 35-48)

‘Eser Sahipligi Haklarinin Genisletilmesi A¢isindan Yasal Sistemi-
mizin Degerlendirilmesi ve Bazi Oneriler @Yazar Hak ve Sorunlar:
Sempozyumu, 6-7 Subat 1978,Ankara, 1978, (s. 20-49)

‘@sa Acilmamin  Gerektirdigi Ekonomi Hukuku Politikalar
Uzerine Diistinceler', Tiirk Ekonomisinin Disa Acitlma Sorunlar
Semineri, Istanbul, 1978 (s. 317-333)

"Turk Ekonomisinde Dissatim € A¢ik Oturum, Banka ve Ekono-
mik Yorumlar 1981, Y1118, S 9 (s 21, 22, 23, 26)

'Banka Istirakleri, Bankalar ve 70 Say:/: Kanun Hikmiinde Ka-
rarname’, Bildiriler-Tartismalar, Sempozyum, 16-17 Aralik 1983,
Ankara, 1984 (s.175-202)

70 Sayili Bankalar Hakkinda Kanun Hikminde Kararname ve
Turk Ticaret Kanunu', Bankalar ve 70 Say:li Kanun Hukmunde
Kararname Sempozyumu Bildiriler-Tartismalar, 16-17 Aralik
1983, Ankara, 1984 (s. 1-21)

'Hukuki Yonden Finansal Kiralama', Finansal Kiralama Semineri
(5-6 Aralik 1985), Sinai Kalkinma Bankasi, Istanbul, 1985 (S

1-22)

'‘Rekabet Kurallart ve Mali Sektor', Rekabet Politikast ve Tiirkiye
Semineri, Istanbul, 1998 (s 66-75)

'ATHS ve Anayasa m.38, f 8 Acisindan Odenmeyen Para Bor¢la-
rinda Yaptirimlar Sempozyumu € Bildiriler-Tartismalar-Panel, 1
Aralik 2001 (S. 43-45, 58, 59)

'‘Adalet Bakanligr Taslaginda neri Tarihli Cekler @Cekler Hakkin-
daki 3167 Say:li Kanunla ngili Adalet Bakanligi Taslagi ve Karsi

Goritigler Sempozyumu, Bildiriler-Tartismalar-Panel, 12 Ocak
2002 (43-48)
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E. Makaleler ve Katkilar

1959

1. 'Ticari Defterlerle Ispat Usuli, Muhasebe Dergisi 1959, Y11 2, S.
7, (29-30)

1961

2. 'Kollektif Ortakiik Alacakiilarin Ortaklara Miiracaatinda Zama-
nasimi @lkt. Mal. 1961, C. VIII, S.5 (251-255)

3. 'Kollektif Ortakik-Mahkemece Tasfiye Memuru Tayini - TD'nin
07.05.1959 Tarihli Kararmin Tahlili€Batider 1961, C. 1, S. 2
(260-264)

4. 'Limited Ortakiiklarda Ortaklarin Sorumlulugunda J\Gigr Kapa-
ma Borcu' Sistemi ve Tirk Ticaret Kanunu@ikt. Mal. Der., 1961,
C.VIII, S. 6, 326-329 [Bu makale Teftis Heyeti Billteni'nde de
yayinlanmistir (1962, S 52, 14-19).]

1962

5. 'Kooperatif Ortaklikiar €Karar Tahlili, Batider 1962; C.1,S. 3
(385-387)

1964

6. 'Ord. Prof Dr. Halil Arsianli (1906-1964)@Batider 1964, C. I,
S.4(9-12)

7. 'Anonim Ortakliklar Hukukunda Kamuyu Aydinlatma nkesi ve
Gunimiiziin Baz: Tartismalart', 1kt. Mal. Der., C. X, 1964 (20-

22)

8. 'Anonim Ortakliklar Hukukunda Kamuyu Aydinlatma nkesi ve
Gunimiiziin Baz: Tartismalart', Ikt. Mal. Der., C X, 1964 (543-
559)
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9. 'Yeni Alman Paylar Kanunu Tasarisimin Beliren Yonleri @Batider
1964, C. II, S. 4 (683-691)

10. 'Halka A¢ik Anonim Ortakliklar\ Forum 1964, C 18, S 272 (8-
12)

1965

11. 'Yeni Alman Paylar Kanunu Tasarisinin Getirdikleri', Batider
1965, C 111, S. 1 (127-138)

12. 'Yeni Alman Paylar Kanunu Tasarisinin Ortakligin Hesaplart
Konusundaki Baz: Yenilikleri @Batider 1965, C I11S1 (479-492)

13. 'Anonim Ortakligin Genel Kurulunda Bir Teklifin Reddine Kars:
Iptal Davasi A¢ilabilir mi?' IBD, C. XXXIX, S. 7-9 (249-160)

14. 'Ticaret Kanununun Anonim Ortakligin Hesaplarina fliskin HU-
kiimlerinden Bazilarmmn I¢ Yapzszéikt. Mal. Der., C. XII, 1965
(266-286)

1966

15. 'Ozel Ekonomik Giiciin Merkezilesmesinin Kanuni Dizenlemesi',
Ikt. Mal. Der., 1966, C. XIl11, S.8 (298-302)

1967

16. 'Yedek Akgelerin Cozimi ve Harcanmasi', ikt. Mal. Der., 1967,
C. X1V, S. 10 (399-407)

1968

17. 'Holdinglerin Bilangosu (Temel flkeleTj Baz: Problemler)’, ikt.
Mal. Der., 1968, C. XV, S. 9 (384-388)

18. 'Cagrisiz Toplanabilen Genel Kurul (TK m. 370)", Ikt. Mal. Der.,
1968, C. X1V, S. 4 (156-160)
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19. 'isciler Yararmma Sosyal Yardim Akcelerinde ‘Maksada Tahsis'in
Anlami', ikt. Mal. Der., 1968, C. XIII, S. 7 (304-310)

20. 'Is¢i ve Mustahdemler Yararina Yardim Akgeleri ve Yardim Vakif-
lart', Batider 1968, C.1V, S. 3 (420-447)

21. 'Sigorta Murakabe Kanunu Tasarisimin Hesaplar Acisindan Ince-
lenmesi’, Sigorta Diinyas1 1968, S. 167 (28 vd.)

1969

22. 'Sermaye Piyasasmn Tanzim ve Tegviki Hakkinda Kanun Tasari-
sia Gore Halka Acik Anonim Ortaklik Kavramumin Unsurlar: ve
Bazi Problemler', ikt. Mal. Der., 1969, C. XVI, S. 1 (12-19)

23. 'Holdinglerde Yedek Akceler @ikt. Mal. Der., 1969, C. XVI, S. 9
(352-356)

24. 'Holding Pay Senetleri Yavru Ortaklik Tarafindan Satin Almabilir
mi? € Ikt.Mal.Der., 1969, C.XVI, S. 10 (417-420)

25. 'Kooperatifler Kanununun Genel Kurul I¢in Getirdigi Yenilikler,
Ikt. Mal. Der., 1969, C. XVI, S. 8 (316-321)

26. 'Bankalar, Mensuplarinin Kurduklar1 Kooperatiflere Kredi Ve-
rebilirler mi?€ Ikt. Mal. Der., 1969, C. XVI, S.4 (150-152)

1970

27. 'Denetim Tiiziigii Tasaris: Uzerine Diisiinceler: ikt. Mal. Der.,
1970, C.XVII, S. 2 (70-77)

28. 'Sermaye Ortakliklar: Hukuku, Baslarken', ikt. Mal. Der., 1970,
C.XVIl, S.1 (18-19)

29. 'Tahviller, J\vrupa Tipi Anonim Ortaklik' ve Sermaye Piyasast
Tasaris: Uzerine Kisa Notlar @lkt. Mal. Der., 1970, C. XVII, S. 9
(135-138)
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30.

31.

32.

'Yatirim Ortakliklarinin Diizenlenmesinde Temel Alinabilud 1l
Model ve Turk Sistemi’, ikt. Mal. Der., 1970, C. XVII, S. 9 (386-

392)

‘Tahvil Sahipleri Genel Kurulu ve Toplantiva Cagrilmast,, 1kt.
Mal. Der., 1970, C. XVII, S. 5 (214-220)

‘Tahvil Sahipleri Genel Kurulunun Goérev ve Yetkilerf, ikt. Mal
Der., 1970, C. XVII, S. 6 (254-258)

1971

33.

34.

35.

36.

37.

38.

39.

40.

41.

‘Ticaret Ortakliklarinda Nevi Degistirme Kavrami ve Turk Siste-
mi', Ikt. Mal. Der., 1971, C. XVIII, S. 5 (192-196)

'‘Ticaret Ortakliklarinda Birlesme Kavrami, Sinirlar: ve Bazi
Problemler: Banka 1971, S. 10 (25-31)

'Sermaye Ortakliklar: Hukuku Bolumunin Zkinci Yili Igin’, ikt.
Mal. Der., 1971, C. XVIII, S. 1 (11)

‘Anonim Ortakliklar Hukukunda Yeni Gelismeler, Arastirmalar,
Oneriler', ikt. Mal. Der., 1971, C. XVIII, S. 1 (12-16)

'Thracat Ortakligt Modelleri Uzerinde Bazi Diistinceler’, Banka
1971, S. 4 (19-25)

'Yonetim Kurulu Baskaninin Genel Kurulda Ustiin Oya Sahip
Olup Olamayacag: Sorunu', ikt. Mal. Der., 1971, C. XVIII, S. 8

(301-304)

‘Tahvillerin Cikarilmas: Usulii ve Bazi Problemler', Sevk ve Idare
Dergisi 1971, S. 31 (24-31)

'Katilma Intifa Senetleri 'Partipationsschein”, Batider 1971, C.
VI, S. 2 (297-312)

'Oy Hakkinda Zoraki fmtiyaz ve Bazi Problemler’, ikt. Mal. Der.,
1971, C. XVII, S. 10 (452-455)
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42. 'Sermaye Piyasas: Kanunu Tasaris: ve Muhasebe Uzmanligr',
Banka ve Ekonomik Yorumlar Dergisi C. 8, 1971/Mayis, S. 5

(52-63)
1972

43. 'Holdinglerin Kurulusunda Izlenebilecek Cesitli Yollar ve Sorun-
lar', Banka 1972, S. 12 (13-17)

44. 'Anonim Ortakliklarda Esas Sermayenin Azaltilmas: Yontemleri
ve Paysahiplerinin Haklar1 €ikt. Mal. Der., 1972, C. XVIII, S. 11

(430-432)

1973

45. 'Halka A¢ilmada Hukuki ve Mali Engeller', Sevk ve Idare Dergisi
1973, S.58 (13-18)

46. 'Holding Markalart', Ikt. Mal. Der., 1973, S.7 (267-269)

47. 'Sermaye Piyasasinin Hukuki Yonii ve Sorunlart - Cesitli Tasarilar
Uzerine Genel Olarak Bir Inceleme® IUHFM., C. XXXVIII S. 1-4

1973 (445-482)

1974

48. 'Ticaret Ortakliklarinda "Tasfiye Gayesi''nin Anlami €ikt. Mal.
Der., 1974, C. XXI, S. 1 (23-26)

49. 'Tip Sorunu A¢isindan Holding Kavram: ve Isletme Konusu Uzeri-
ne Diistinceler’, ikt. Mal. Der., 1974, C. XX, S. 12 (444-453)

50. 'TK m. 311 Anlaminda 'Bedel'e niskin nke ve Baz: Sorunlar ¢
IUHFM 1974, C. XXXIX, S. 14 (199-202)

51. 'Kooperatiflerde 'Ortak Dis: Islemler' Sorunu €Banka ve Ekono-
mik Yorumlar Dergisi 1974, C. 11, S. 8 (s 27-36) [Bu makale
Kooperatifcinin Sesi'nde de yayinlanmustir: 1974 (25, 2-7).]




nal Tekinalp'in Yaynlar: -

~ 'Tdrk Ticaret Kanununda Bosluk: Anonim Ortakligin Onemli Se-
beplerle Feshi. Cogunluk Gucunin Kotlye Kullanilmasina Karsi
Etkili Bir Arac@ikt. Mal. Der., 1974, C. XXI, S. 8 (321-327)

53" '‘Kara Istirakli Tahvil @ Banka ve Ekonomik Yorumlar Dergisi

1974, c.11, s. 10(2-11)

1975
54, ‘Kollektif Ortakligin Anonim Ortakliga Déniismesi Sorunu’, ikt.

Mal. Der., 1975, C. XXI, S. 11 (445-450)

55. 'Turk Hukukunda Ticaret Ortakliklarina niskin Sekil Sorunlar: €

56.

S7.

58.

59.

60.

61.

(Reha Poroy ile birlikte), IUHFM C. LX, S. 3-4 (1975) (225-
245)

'1974 Islemeye Baslayan Halka Acik Anonim Ortakliklar Diize-
ni', ikt. Mal. Der., 1975, C. XXII, S. 1 (17-18)

'Das Treuhandmodel des Investmentsrechts-Eine Alternative zur
Aktiengesellschaft, Frankfurt am Main (R.G.Roth)€ Kitap Ince-
lemesi. IUHFM C. XLI, S. 1-2 (1975) (388-390)

'‘GUndemin Degismezligi - GUndeme Baglilik nkesi (Yargitay 11.
Hukuk Dairesinin Bir Karari)', ikt. Mal. Der., 1975, C. XXII, S.

2 (75-77)

"Yonetim Kuruluna Secilebilmek Icin Pay Sahibi Olmak Sart
Degildir' Kuralimn Anlami ve Uygulama Alan: €1kt. Mal. Der.,

1975,S.7 (284-286)

"Aktienibernahmevereinbarungen zwischen Mehrheits- und
Minderheitsaktioniiren" (Erick Hayman), Kitap Incelemesi",
IUHFM, C. XLlI, S 1-2 (1975) (383-388)

'Kooperatiflerde A¢ik Kap: nkesine niskin Yargitay Karari Uzerin-
de Degerlendirme, Elestiri ve Goriig' Batider, 1975, C. VIII, S. 2

(137-146)
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1976
62. 'Anonim Ortakliklarda Yeni Dlzene Alisma Yillart', 1kt. Mal.

63.

64.

65.

66.

Der., 1976, C. XXIII, S. 1 (19-20)

'Evli Kadinin Pay Taahhtdinde Bulunabilmesi Sorunu’, (Ticaret
Bakanligmin Hatali Anlayis ve Uygulamasi Uzerine Diisiince.:
ler), Ikt. Mal. Der., 1976, S. 11 (470-472)

'Imtiyazli Pay Sahipleri Ozel Toplantisimn Onaylama Karar
(Yargitayn Bir Ictihad Uzerine Inceleme) €@1kt. Mal. Der., 1976,
S.12 (509-513)

'[bra Edilmeyen Yonetim Kurulu Uyelerinin veya Denetcilerin Iptal
Davast Agabilip Acamayacaklar: Sorunu', Ikt. Mal. Der., 1976,
C. XXIII, S. 4 (165-168)

'Azinligin Bilangonun Onaylanmasina Iliskin Miizakerenin Er-
telenmesi Istemi -Sorunlari Diisiinceler\ TUHFM, 1976, S. 1-4
(233-243)

1977

67.

68.

69.

70.

'Anonim Ortakliklar: Kendisine Konu Alan Unli Dergiler ve Zkti-
sat veMaliye Dergisinin ‘Sermaye Ortakliklar:’ Bolumd', ikt. Mal.
Der., 1977, C. XX1V, S, 1 (15-16)

'Son Gelismelerin Isiginda Isletme Kavrami', Ekonomik Hukuk
Arastirmalar1 Dergisi, 1977, S. 2 (13-14)

'Yargitay'in Tahvil Cikarilmasina niskin Bir Karar: Uzerine PU-
stinceler ve Degerlendirme @lkt. Mal. Der., 1977, C. XXIII, S. 2
(457-459)

‘Anonim Ortakliklarda Karin Dagitimi Konusuna niskin Bazi
Sorunlar', ikt. Mal. Der., 1977, C. XX1V. S.5,s.195-198; S. 6-8,
s.;S.9 (387-392)
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1978
71. 'Bene docet, qui bene distinquit’, 1kt. Mal. Der., 1978, C. XXV

72,

73.

74.

75,

76.

(11-12)
‘Azligin Istemi Uzerine Denetcilerin Giindeme Madde Koyma
Haklart Var nudwr?’, 1kt. Mal. Der., 1978, C. XXV, S. 2 (92-95)

'Genel Kurul Toplant: Yeter Sayilarina niskin Bazi Sorunlar €ikt.
Mal. Der., 1978, C. XXV (13 -17)

'‘Pay Defterine Yazimin Hukuki Niteligi Sorunu’, Yargitay On-
birinci Hukuk Dairesinin Bir Karar1 Uzerine Diistinceler, Ikt.
Mal. Der., 1978, C.XXV,S.11 (470-475)

'Faaliyet Raporlarimin Hukuki YonUu€Muhasebe Enstitiisu Der-
gisi, Y114, Agustos 1978, C. 4, S.13 (87-96)

'"Anonim Ortakliklarda Karin Dagitimi Konusuna niskin Bazi
Sorunlar (V)',ikt. Mal. Der., 1978, C. XXV, S. 8 (353-356)

1979

77,

78.

79,

80.

81.

'‘Nevi Degistirmege niskin Iki Olumlu Karar @ikt. Mal. Der., 1979,
C. XXVI, S.9 (372-375)

'X. Yila Girerken "Sermaye Ortakliklar: Hukuku', Tkt. Mal. Der.,
1979, C. XXVI, S. 1 (21-23)

'Haklarin En Az Zarar Verecek Sekilde Kullanilmasi nkesi', Ikt.
Mal. Der., 1979, C. XXVI, S. 2,s. 78-80; S. 5 (203-207)

'‘Kar Payinda Imtiyaz Oramimi ve Dagitimda Sirayr Degistiren
Genel Kurul Kararimin TK. m. 385 Anlaminda 'Muktesep Hak'
Kavrami Karsisinda Durumu', Ikt. Mal. Der., 1979, C. XXVI, S.

12 (524-532)

'Yasal Yedek Akgelerin Devlet I¢ Istikraz Tahvillerine Yatirilmasi
Zorunlugu', Tkt. Mal. Der., 1979, C. XXVI, S. 6 (248-255)
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82. 'Eser Sahipleri Mesleki Birlikleri', Batider, 1979, C. X, S. 1 (67-

96)

1980

83.

84,

85.

86.

87.

88.

89.

'Isletme ngilerinin Finansal Bilgi Elde Etme Hakki', Muhasebe
Enstitlsu Dergisi 1980, S. 21-22 (13-23)

'Bolimiin Agirlasan Gorevi @ikt. Mal. Der., 1980, C. XXVII, S.1,
s. 11

'"10 Yil: Geride Birakirken\ ikt. Mal. Der., 1080, C. XXVII, S. 1
(15-17)

‘Genel Kurul Kararlarimin Iptali Davasinda Teminata niskin Bazi
Sorunlar', Ikt. Mal. Der., 1980, C. XXVII, S. 7 (253-257)

'Bankalar Kanununun 38. Maddesi Anlaminda 'Kredi' Kavrami’,
ikt. Mal. Der., 1980, C. XXVII, S. 8 (283-285)

'Banka Pay Sahipleri ve Hisse Senetlerine niskin Sartlar’, 1IKt.Mal.
Der., 1980, C.XXVII, S. 3 (107-116)

'Bankaca Kabul Edilen Kefaletlerin ve Satin Alinan Tahvillerin
Bankalar Kanunu Ac¢isindan Tabi Oldugu Hiikiimler', Ikt. Mal.

Der., 1980, C. XXVII, S. 9 (322-327)

1981

90.

91.

‘Sermaye Piyasasi Kanununa Goére 'Menkul Kiymetleri Halka
Arzolunan Anonim Ortaklik’ ile 'Hisse Senetleri Halka Arzo-
lunan Anonim Ortaklik’ Farkliligi ve Sonuclart’, Ikt. Mal. Der.,

1981/1982, S.7 (300-305)

'Nakdi Sermaye Taahhuidiinden Dogan Borcun Takas: € 1kt. Mal.
Der., 1981, C. XXVII, S. 4 (186-189)
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92.

93.

94,

95.

96.

"Eski' Tasar: 'Yeni' Kanun Olumn Baz: [)igimc @ltt, (Smtta @
Piyasasiin DUunlenmtsi vt Dtntfimi Hakkmdaki Kanutt Ta.w-
ris1) @1kt. Mal. Der., 1981, C. XXVJfl,S.1(1 -19)

‘Sermaye Piyasast Kanununa Gore 'Mtnkul Kiymttim Halht r-
zolunan Anonim Ortaklik' Farkliligi vt Sonuclart’, tkt. Mal. Der.,
1981/82, C. XXVIII, S. 7 (300-305)

'Sermaye Piyasas: Kanununa Gort Kar Dagi.tun Esaslan’, Ikt.
Mal. Der., 1981/82, C. XXVIII, S 5 (229-233)

'‘AET Antlagsmasimin 85. ve 86. J.,laddderinin Uygulanmasina nis-
kin Thzlkler Konsey Tarafindan Cikarhlan 6 Subat 1962 Tarih
ve 17 Sayil: Tiiziik €ilet. Mal. Der., 1981, C. XXVIII, S. 4 (17 -
185)

'‘Bagli Nama Yazili Hisse Senetlerinin Mirasa Konu Olmalan Hue
linde Ortaya Cikan Bazi Soruniar (1)', ilet. Mal. Der., 1981/82,

S.6 (271-274)

1982

97.

98.

99.

‘Ticaret Ortakliklannin Isletme Konular: ne ilgili Olmayan Or-
takliklara Katilip Katilamayacaklar: Sorunu Uzerine Diisiinceler’,
Ikt. Mal. Der., 1982, C. XXVIIL, S. 10 (422-426)

'Azligin Hisse Senetlerini Rehin Olarak Tevdi Etmesi Zorun/ugu-
nun Amaci ve Bazi Sorunlar @lkt. Mal. Der., 1982, C. XXIX, S. 8
(322-325)

'‘Olumlu Veya Cekimser Oy Kullanan Pay Sahibi Iptal Davasi
Acabilir mi? @likt. Mal. Der., 1982, C. XXIX, S. 7 (278-280)

1983
100. 'Esas Sozlesmesel Miiktesep Hak @lkt. Mal. Der., 1983, C. XXX,

S.1 (21-29)
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101. 'Yargitay 11. Hukuk Dairesinin Ru¢han Haklari Ve llgili Bir
Karari Uzerine Diisiinceler', 1kt. Mal. Der., 1983, C. XXX, S. 2
(73-80)

102.'Kamu Aydinlanirken', 1kt. Mal. Der., 1983, C. XXX, S. 1 (19-
20)

103. 'Banka istirakleri’, ikt. Mal. Der., 1983, C. XXX, S. 6 (236-246)

104.'Bankalar Hakkinda Kanun Hiikmiinde Kararnamenin Getirdigi
Yeniliklerden Bazilar: Uzerine Diisiinceler’, Banka ve Ekonomik
Yorumlar Dergisi 1983, C. 20, S. 9, s. 37-43; S. 10 (45-55)

105. 'Bankalarin Pay Sahipleri, Yoneticileri ve Mensuplariyla nigkileri',
ikt. Mal. Der., 1983, C. XXX, S.9 (348-353)
1984

106. 'Hukuki A¢idan Genel Kabul Goren Muhasebe nkeleri ¢ ikt. Mal.
Der., 1984, C. XXXI, S.1 (10-16)

107.'0y Sozlesmeleriyle ngili Bir Federal Mahkeme Karar: Uzering',
ikt. Mal. Der., 1984, C. XXXI, S. 4 (167-170)

108. 'Sermayenin Yarisinin Karsiliksiz Kalmas: Halinde Yonetim Kuru-
lunun ve Denetcilerin Gorevi', Ikt. Mal. Der., 1984, C. XXXI, S. 7
(279-283)

109. 'Turk Yabanct SermayeHukukununAnailkeleri\ MHB., 1984, S.
1 (39-50)
1985

110. 'Turk Hukukunda Kalkinma ve Yatirim Bankalar: ile '"Merchant
Banks' Kavramlari €ikt. Mal. Der., 1985, C. XXXI, S. 11 (463-
469)

111. 'Bankalarda Mevduat: Koruyucu Ve Mali Blinyeyi Giclendirici
Tedbirler @1ikt. Mal. Der., 1985, C. XXXI, S. 12 (515-520)

1
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112. 'Hukuki Yonden Finansal Kiralama Kanunu@Yeni is Dergisi,
1985, C. 7, S. 75 (31-38)

113. 'Bankalarda Mevduati Koruyucu ve Mali Biinyeyi Giiglendirici
Tedbirler', Tkt. Mal. Der., Mart 1985, C. XXXI, S. 12, s. 515-523;

Nisan 1985, C. XXXII, S. 1 (10-15)

114. 'Banka Anonim Ortakliginda Paylar ve Pay Sahipleri’, ilet. Mal.
Der., 1985, C. XXXI|I, S. 8 (295-298)

115. 'Bedelsiz (Gratis) Paylara Hangi Pay Sahibi Hak Kazanu?', 1let.
Mal. Der., C. XXXlv, S.11 (410-414)

1986

116. 'Icerden Ogrenenlerin Ticareti Sorunu', Ikt. Mal. Der., 1986, C.
XXXIII, S. 9 (310-318)

117. 'Tlrk Ticaret Kanunu'nun Azinlik Haklar: Sisteminin Ve Uygula-
masmin Degerlendirilmesi’, Ikt. Mal. Der., 1986, C. XXXIII, S. 7

(227-232)

118. 'Turk Hukukuna Gore Yabanci Bankalar\ MHB., Y1l 6, 1986, S.
1 (10-21)

119. 'Yabancit Bankalarin Tirkiye Subelerinin TK. m. 466 Uyarinca
Kanuni Yedek Ak¢ce Ayirmakla Zorunlu Olup Olmadikiar: Soru-

nu@lkt. Mal. Der., 1986, C. XXXIII, S. 1 (10-12)
1988
120. 'Serbest Bolgelerde Bankacilik Faaliyetleri ve Offshore Bankac:/ik',

Ikt. Mal. Der., 1988, C. XXXV, S. 4 (157-162)

1991

121. 'Anonim Ortakhik Hukukunda Sermaye Artirimi Yapilmamais
Sayilmas: Davas: Genel Kurul Kararimin Iptali Davasini Bertaraf

Eder mi?', (UHFM, 1991-1994, C. Lrv, S. 1-4 (245-260)
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1993

122. 'lki Gincel Sorunun Coztimiinde Teorik Yaklasim Denemesi: AO
Tipi icinde Sinif Degistirme - Kayith Sermaye Sisteminde Cikari-
lan Sermayenin Tescilinin Hukuki Niteligi’, Batider Aralik 1993,
C.XVII, S. 2 (29-37)

123. 'GUmrik Birliginin Tiirk Hukuku Uzerine Etkileri’, TUHFM,
1995-1996, C. LV, S 1-2 (27-86)

1995

124. 'Tartisma Platformu Belgeseli', Batider, 1995, C. XVIII, S. 1-2
(29-30)

125. "Handelsrecht 22. Aujlage, Munchen 1995, (Claus-Wilhelm Ca-
naris)', Kitap Incelemesi, [UHFM, 1995-1996, C. LV, S 1-2
(551/552)

1996

126. 'Sermaye Artinminda Cift Usuliin Gegerliligi Ve Gerekliligi Soru-
nu @Batider, Aralik 1996, C. 18,S. 4 (3-7)

1997

127. 'Yeni Patent Hukukunda 'Bulus Sahibi nkesi' Ve Gasp Davalarina
niskin Baz: Sorunlar @IlUHFM 1997, C LV, S4 (12 9-137)

1998

128. 'FikriMulkiyet Hukuku ve Radyo Televizyon Hukuku Mevzuati'na
Onsoz @Fikri Miilkiyet Hukuku ve Radyo Televizyon Hukuku
Mevzuati, (Arslan Kaya/Reyhan Varol/Giil Okutan), Istanbul,
1998 (111-V)
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2000

129. 'AB ile Uye Devletler Arasinda Yetki Paylasimi €4BD, C. 74, S. 10-
11-12, 2000 Aralik (939-950)

130. 'ATAD Kararlar: Isiginda Hakim Durumun Koétiye Kullamlmasi
Halleri ¢Persembe Konferanslari, Rekabet Kurulu, Ankara, Su-
bat 2000 (73-97)

2001

131. 'Ticaret Hukuku Yoniinden Sirketlerin Bolinmes @Hisse Degisimi
ve 4684 Sayili Kanunun Islerligi € Mikellefin Dergisi, S. 106,
Ekim 2001 (31-34)

2006

132. 'Erisim Hakki€Batider, C. XXIII (4 vd.)

2007

133. 'Turk Ticaret Hukukunda Kiresel Bir Acilim', IFRS/TMS-TFRS,
Batider, C. Xx1v, S. 2 (33-66)

2008

134, 'Turk Ticaret Hukukunu Ticari Isletme Baglaminda Yeniden DU-
stinmek €Batider C. xx1v, S. 3 (5-16)

2009

135. 'Genel Kurul Kararlarimn Butlaninda Anonim Ortakhiga Ozgi
Sebeplerin Kabulii 7atiyact', Batider, C. XXV, S. 4 (5-16)

2012
136 'Birlesmede Ayrilma Akcesi @Regesta, C. 2,S.2 (21-27)
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2013

137 'Emredici HUkimler A¢isindan Genel Kurul Kararlarinin iptali
ve Butlam Sorunu < Galatasaray Universitesi Hukuk Fakdltesi
Dergisi, 2013/2, (15-18)

2015

138 'Ticari Isletmenin TK m. 11( 3 )'e Gore Devrinde Borclarin Hukuki
Yazgisi€pBanka ve Ticaret Hukuku Arastirma Enstitiisii 60 .Y11
Armagani, Ankara

2017

139 'Sinai Milkiyet Kanununun One Cikan Yenilikleri €6769 Sayili
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